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No. 4269

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Paul E. Denivelle,
Appellant,

vs.

MacGruer & Simpson (a copartnership) and

George Smith MacGruer and Robert

Morton Simpson, individually, and soine-

times doing business as MacGruer & Co.,

Appellees.

On Denivelle Patent

for

Artificial Travertin,

No. 1,212,331,

Dated,

January 16, 1917.

REPLY BRIEF FOR APPELLANT.

By leave of Court this brief is filed for the pur-

pose of pointing out and correcting some of the many
inaccuracies appearing in the defendants-appellees'

brief.

FORM AND CONTENTS OF THE RECORD.

Passing over defendants' criticism of this Court's

order (R. 693) respecting the printing of documen-

tary exhibits and which criticism appears under the

caption of "A Word as to the Printed Record"

(page 4, defendants' brief), we note on page 5 the

following

:
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* * * u
ii^Qj,Q jjn^g been included and printed

the proceedings, in the matter of the preliminary
injunction including the Notice of Motion for
Preliminary Injunction, the Order to Show
Cause and the numerous affidavits in connec-
tion with that Motion, vone of which, except-
ing the affidavit of Paul E. Denivelle (printed
at pp. 23-45 of the record), were introduced as

exhibits in the case in the court below. We do
n.ot know for what purpose the proceedings on
the motion for preliminary injunction (with the

exception of the Paul E. Denivelle affidavit)

appear in this printed record, but as they can
do no harm we have concluded to proceed with
the preparation of our brief and argue this ap-
peal without taking exception thereto" (italics

theirs).

The same criticism is repeated in only slightly dif-

ferent form at page 94. In this connection we direct

the Court 's attention to pages 546 to 552 of the pres-

ent Record on Appeal to show why and for what

purpose the affidavits of Blohme, Delaney, Twaits

and the defendants, Simpson and MacGruer were

referred to and admitted. They were offered as ad-

missions against interest and were so understood

by the Court. Thus R. 546-547

:

^'Mr. Anderson. I object to counsel quoting
from an affidavit. The witness was not under
examination and cross-examination; in other

words, he was not being orally examined.

"The Court. The theory on which you are

offering this is the same, an admission against

interests ?

''Mr. TowNSEND. Yes, your Honor, an affi-

davit used on the hearing for the preliminary

injunction, as an admission against interest.



''The Court. And they used it there?
''Mr. TowNSEND. Yes, your Honor.
"The Court. It will go in the record over

the objection. If not competent or material,

the Court will give it no consideration. If the

case goes up to the Circuit Court of Appeals it

will not have to be sent back merely because
that was not admitted.

(The document was marked Plaintiff's Ex-
hibit 13.)

"Mr. TowNSEND. Regarding this booklet,

Mr. Blohme, in his affidavit, on page 2, begin-
ning line 24, says

:

" 'That to the best of affiant's knowledge and
belief Exhibit No. 7 forming part of this affi-

davit is one of the original copies of said pub-
lication and is so identified by affiant'."

And, again, page 551 the Court said concerning

defendants' objection to the consideration of Twaits'

affidavit

:

"The Court. Oh, yes, if it will rise to the

dignity of an admission I think it should be
heard. The objection is overruled. If not com-
petent or material the Court will disregard it

in its decision."

THE NUMBER OF UNSUCCESSFUL BIDDERS (EXPERI-
MENTAL FAILURES) IMMATERIAL, EXCEPT AS
SHOWING DIFFICULTIES AND UNCERTAINTIES
OF DENIVELLE'S TASK.

The defendants at page 3 of their brief criticize

this Court for having relied on Mr. Denivelle's tes-

timony in the Los Angeles suit and having held

that the Pennsylvania Station and other early jobs

were of an experimental character; defendants now



contending that they have here adduced new evi-

dence showing that he (Denivelle)

"had been one of mnny who had entered com-
petitive samples for this Pennsylvania Station
job accompanied by competitive bids hased on
the same specifications, and as in the case of
any other competitive bidding, he had received
the contract because he had named the lowest
figure for the job" (italics theirs).

But the Los Angeles record shows in many places,

as pointed out in our opening brief (pp. 59 to 75)

that

"Denivelle had been one of many who had en-

tered competitive samples for this Pennsylvania
Station job, accompanied by competitive bids

based on the same specifications" (italics

theirs).

So there is nothing new in that defense.

EXPERIMENTAL CHARACTER OF DENIVELLE S WORK
GENERALLY RECOGNIZED.

On page 4 of defendants' brief it is said:

"In the present case also Denivelle, although

testifying at the trial, says nothing ahout the

Pennsylvania Station job being an experiment,

notwithstanding that all these depositions for

the defendants had been taken before he went

on the stand, and not a word of testimony was

introduced on behalf of the plaintiff to rebut

the testimony given by the defendants' tvit-

nesses" (italics theirs).



Our answer to that is found at page 54 of our

opening- brief where one reason is found for not re-

examining Mr. Denivelle on the early history of the

invention.

Another answer is that both the documentary and

oral evidence here adduced by the defendants cor-

roborates and substantiates the showing of the

highly experimental character of the invention over

a period of several years (see our opening brief,

pages 87 to 155, inclusive).

Fenner, the architect, for example, testifies (our

opening brief pages 101-102) :

"Certainly the preparation of samples was
an experiment, for to the best of my knowledge
nothing of the sort had ever been attempted
before. * * * yet until the tvorJi was completed
and had stood certain tests of time and. use,

no one coidd he certain that the residts indicated

from the samples tooidd actually he brought
ahout in reality.
* * ' * * •jfr * *

u* * * j^^^,^ ^g ^ ^^^^ material with no data,

no precedent to enahle anybody to determine
tvith any accuracy, certainty or finality tvhat

the residt wotdd he'' (italics ours).

The Century Dictionary, etc.

And Webster (our opening brief, page 104) :

'^Q. 161. It is your testimony that that work
was done in that mamier in accordance with his

contract and specifications?

"A. Except where it was altered as he pro-

gressed tvith his experiments and process of

manufacturing his material, with our consent.
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''We did several things in the Station that
had never been done before—it was a very
unusual building. * * *>>

'

And, again, Webster testifies (our opening brief,

pages 106-7) :

^'The point was when we closed Denivelle's
main contract we asked for an extension of a
year's guaranty to determine liow good the
material was ivithin that period, and // did
demonstrate that the vibration and change of
temperature affected certain areas, and there
were sections that Jtad been repaired/'

"Due to the expansion, contraction and vi-

bration, and especially so in the main concourse

;

all the steel being exposed and not protected by
masonry, is subjected to extremes of heat and
cold—must expand and contract—that in turn
has its reaction on the balance of the building."

And, again (page 108 of our opening brief)

:

u* * * ^j^^ expediments woidd. still be car-

ried on to prove what had been done before;

that I brought out in my testimony heretofore,

sir. It wasn't a hard and fast proposition;

ivhen Mr. Denivelle got the contract he started

in trying to improve the method of making this

material to get a better effect as well as to

expedite the making of it."

And, page 109 of our opening brief:

"The Fuller Company were rather doubtful

as to Denivelle's ability to carry on a contract

of this size, especially due to its novelty," etc.

Whipple (our opening brief, page 111) :

"RXQ. 1. As I understand from your testi-

mony, Mr. Whipple, there were changes and
improvements being constantly made in this



process from the time that you did the Penn-
sylvania Station until the time of the work in
California 1

"A. Yes, lots of changes—lots of improve-
ments. '

'

Cooke's testimony is to the same effect of change

and experimentation.

But the witness McClure, plainly hostile to Deni-

velle, perhaps gives the most convincing proof of

how the puhlic viewed Denivelle's work at that time

by naively citing the Bessie Winn case (see our

opening brief, p. 115).

McClure says:

''A. I was called as a witness in a suit

brought by Bessie Winn—she is an actress

—

claiming damages for injuries received in falling

down the steps leading from this same foyer
or lobby, between the lunch and dining room to

the general waiting room, which are built of
real travertin. It was claimed that these steps
had been made from iinknotvn material; were
temporary or experimental in material, design,
and other things. It was proven to the satis-

faction, I think, of all present, that they were
not experimental, either in material or design,

the material being the same as that used in the
building of St. Peter's at Rome."

In other words, it was the real or natural travertin

that was proven not to be ''unknown", ''temporary"

and "experimental"! Suppose, however, the steps

had been made of "Artificial Travertin" (which, of

course, was not the case) then by the same token

its use would have been experimental!
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See, also, Liva's testimony quoted page 126 of

our Opening Brief.

As showing as late as 1916 that the Denivelle

Process and invention was something more than

the "skill of the calling" we have the testimony of

an outside architect in regard to the Campbell

Funeral Chapel (our opening brief, page 139)

where Mr. Almiroty, in speaking of the method

there adapted to form the voids by a method of

sand-hlasting testified (R. 458)

:

'^XQ. 29. What produced the voids in the

slabs that were cast on the marble?
"A. Well, there were various methods used

for that. Sand was used to some extent and
Mr. Fincke developed his own process after-

wards, in connection with that work, to pro-

duce the voids, and I think water was used at

one time very satisfactorily. At one time air

was used. Various methods were experimented

with to produce the best results, but I think on

the whole sand was found to be the most

feasible.
'

'

(As the Denivelle patent was not issued then, it

cannot be said that Fincke was trying to avoid in-

fringement. It shows that Artificial Travertin was

still an indeterminate quantity and that the public

had not been given something that they knew how

to use.)

Finally what could be more persuasive of the

experimental character of the invention than Mr.



MacGruer's own words with reference to Mr. Deni-

velle's process in 1913 (R. 608) :

"Well, at that time it was very much of an
experiment with himself

* * * 7?

Or Mr. MacGruer's letter of October 8th, 1903,

quoted at pages 9 and 10 of our opening brief,

where he bitterly complained

:

* * * "we will demand to be compensated
for our experimental work''

and
* * * "so far we have been unable to get

the desired result'';

and

^^we are being used solely for expenmental
purposes."

These admissions of defendants estop them to

assert the contrary now.

Whipple, who left for California with Mr. Deni-

velle April 10th, 1913, says in answer to Q. 63,

R. 201

:

"When we first went there we did a lot of

experimenting.'

'

"Experiment" is defined in the Century Dic-

tionary :

"An act or operation designed to discover,

test, or illustrate some truth, principle, or

effect; especially, in science, the arrangement
of the elements or essential features of some
object or process so as to permit controlled

observation with a view to testing some hy-
pothesis or theory. * ^ * Something un-
dergoing the test of actual experience, as op-
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posed to that whose practicability or usefuhiess
has been fully demonstrated."

As we have already heretofore pointed out and

as the Court has found in the former Los Angeles

suit, the question of experimental use is well set-

tled. An invention must not only be new but it must

be useful, A wall surfacing for a building, like a

pavement surfacing for a roadway (Elizabeth v.

Pavement) that would not last five or six years

would not have such utility that anyone would want

it. No one w^ould think of incurring the expense

of putting the one up, or laying the other down.

There is but one way to ascertain whether such in-

ventions have the desired utility and durability:

and that is to test it by use. A trial of two years

would demonstrate nothing. It might have stood

the test for that period and then suddenly have dis-

integrated.

As the witness Penner said (R. 181), to quote

again

:

a* * * ^jj^ji fjig work was completed and
had stood certain tests of time and use, no one

could be certain that the results indicated from
the samples would actually be brought about in

reality.

**We know perfectly well what the result of

laying up a brick wall is going to be, or putting

in an ordinary plastered ceiling, but here

is a new material with no data, no precedent

to enable anybody to determine with any ac-

curacy, certainty or finality what the result

would be'' (italics ours).
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ABANDONMENT NOT TO BE PRESUMED.

As stated by Robinson, page 488, Section 355

:

"To make an instrument is not to use it. A
use which is experimental, or is designed to
test the capability or merits of an art or in-

strument, is not a use from which abandonment
can be inferred. Such use assumes that the
inventor does not yet regard his own idea of
means as perfectly developed, or fears that his
embodiment of it is not adapted to its full ex-
pression; and therefore his experimental use
of the invention, whether in public or in pri-

vate, and for however long a time continued,
indicates no intention to surrender it to the
public, but on the contrary a design to retain
entire control over it for the purpose of com-
pletely realizing his idea. That from a use
like this benefit accrues indirectly to the public,

or some advantage is obtained by the inventor,

does not change its character. A use clearly

experimental, in good faith and for a reason-
able time, though it may show that the invention
is in fact complete, does not affect the exclusive

rights of the inventor or constitute a dedica-

tion to the public. Such dedication is inferrible

only from a use in the same manner and for

the same beneficial purposes as would exi^t if

the invention, being finished, patented, and
published to the world, had been recognized and
adopted by the public as an operative means
for the accomplishment of certain ends."

Whipple also says on the subject of secrecy (R.

204)

:

''XQ. 2, Was there a part fenced off for a

shop there in the station? A. Yes, in the

Seventh Avenue Arcade.
"XQ. 3. And was that shop open to the pub-

lic f A. No.
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''XQ. 4. Outsiders were not permitted to

enter there? A. No" (italics ours).

THE PENNSYLVANIA STATION JOB.

At page 8 of defendants' brief the following is

quoted from Mr. Denivelle's affidavit on motion for

preliminary injunction

:

'' 'The intrinsic merit of the invention has
found expression in a large practical way in
its extensive use by affiant in the monumental
structure of the Pennsylvania Railroad Station
in New York City * * *' (record p. 28,

Denivelle's affidavit of July 14, 1923)."

That this is not a new thought, presented here

for the first time to this Court, is seen from the

fact that the identical language appears in our

former brief before this Court in the Los Angeles

case at the top of page 13. Many *' practical" things

have an experimental beginning and are carried

though by a constant and often continued condition

of experimentation and observation.

PRIOR ADJUDICATION AS TO PUBLIC USE AND SALE
ADMITTED.

Continuing at the bottom of page 8 and top of

page 9, defendants say:

''This Pennsylvania Station job may be re-

garded either as a sale of a specimen of his in-

vention, or it may be regarded as a public use of

his alleged invention, or both a public use and
sale'' (italics ours).
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However :

''The putting 'on sale' intended by tlie stat-

ute is more or less analogous to a public use,

and has regard to actual and completed trans-

actions, and not to agreements which contem-

plate both a future production and a future

transfer of title."

McCreery Engineering Co. v. Massachusetts

Fan Co., 195 Fed. Reporter 498 (at page

502).

The defendants have already admitted at page 1

of their brief that the defense of "public use and

sale'' has already been adjudicated by this Court.

Thus at page 1 of their brief defendants say con-

cerning the Los Angeles case:

"On appeal this Honorable Court reversed
the decree in the prior suits and held the patent
to be valid over the defense of puhlic use and
sale by the patentee more than two years before
he tiled his application for patent" (italics

ours).

The whole argument of defendants here of "pub-

lic use and sale" will impress the Court as having a

familiar ring. To quote from the brief of the de-

fendants-appellees in the Los Angeles case, which

brief is on tile in this Court, beginning page 11

:

'

' Mr. Denivelle testified that the railroad sta-

tion was begun in 1910 and finished as far as

he was concerned in 1913 (Tr. p. 172). but that

the public began to go through the same long
before the building was completed, the first

travertine being put on in 1910."
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And, again, page 14 of that former brief it was

urged

;

''However, by some strange, perverted taste

the builders of the Pennsylvania Railroad Sta-
tion, in an appeal to novelty rather than beauty,
decided to finish part of their building with
Travertine stone and to carry out the Traver-
tine idea, if possible, by imitations of such
Travertine stone. They invited the trade in

New York to make samples of the imitation
stone and to submit bids for the furnishing of

the same, and the evidence clearly shows that

those skilled in the trade, by the use of their

ordinary knowledge of their art, were able to

imitate this stone with varying degrees of skill,

but Denivelle, perhaps by reason of greater

skill and perhaps by reason of a more satisfac-

tory bid, was awarded the contract and the

work thereon was begun early in 1910" (italics

ours).

To "submit bids" is, of course, to offer for sale.

Continuing the Los Angeles appellees argued at

page 14 of the same brief

:

"The evidence clearly shows that the finished

product so sold to the builders of the Pennsyl-

vania Railroad station was not for experi-

mental purposes. Mr. Denivelle may have

guaranteed his work, but this by no means ren-

ders it an experiment, as contractors or manu-
facturers frequently guarantee their products

and offer to replace defective parts. There is

no evidence here that the Pennsylvania Rail-

road Company was engaged in any experiment

whatever.
"The use of this product was perhaps novel.

Its utility must be acknowledged from the fact

that it was used."
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Then, again, on pages 25 and 26 of the Los An-

geles brief occurs the following:

"The evidence in this case shows that the
first products of this nature manufactured by
Denivelle were made in 1910, or possibly in
1909. There w^as only one result sought to be
obtained, and that was the appearance of holes
and coloring of body and veining, which should
bear some resemblance to Travertine marble.
Whether or not this result could be obtained
was apparent as soon as the mass had set and
the material dried out sufficiently to show the
coloring and structure of the artificial product.
No experimentation as to durability was re-

quired, as in the case of paving and other things
which are subject to wear, because it was well
known what effect the weather would have upon
cementitious structures and upon the coloring

matter thereof."

The whole subject was elaborately re-argued by

the appellees there in their petition for rehearing.

COMPETITIVE BIDDERS.

Just why counsel for defendants repeatedly refers

(at pages 9, 10, 18, 46 and 59 of defendants' brief)

to their being four competitive bidders who installed

samples or were prepared to do the job is not un-

derstood. While the exact number of bidders, par-

ticularly the unsuccessful bidders, is inconsequen-

tial, we do insist on exactness on the part of our

adversaries in seeking to enlighten the Court. No
one, as far as we recall, has ever claimed that there
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were ever more than three samples actually set up
in the Pennsylvania Station for comparative view

by Denivelle, McNulty and Miller. Such was the

testimony in the Los Angeles case and such is it

here, although, of course, it is true, as shown by the

letters of McKim, Mead & White, quoted at page

89 of our brief, that originally jive different parties

submitted samples ''of varying merit" and widely

varying bids.

The architect, McClure, one of the present de-

fendants' witnesses, testifies (R. 427) :

"* * * —samples for this work, the result

of which 3, as I remember, contractors prepared
and put up samples as they understood it from
this specification; one of which was Denivelle;

the other was Miller; and the other was Mc-
Nulty—their official names I am not giving."

To the same effect is the witness Massimo, who

claims to have prepared the McNulty sample.

Thus at R. 300, Qs. 32-33:

''Q. 32. At the time the McNulty Bros.'

specimen of imitation travertine was installed

in that Arcade did you see any other samples

of imitation travertine being installed"?

''A. I did. I saw H. W. Miller, Inc.'s

sample.
"Q. 33. And were there other samples be-

ing installed at that time?

A. The Denivelle samples."a

At page 46 of their brief defendants say:

"There were four contestants, each of whom
submitted and installed a specimen and sub-

mitted a bid. These contestants were, besides
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Denivelle, Miller, McNiilty and Myeciiiaii Mar-
ble Company. Denivelle was the lowest bidder,
and notwithstanding that the g'eneral contrac-
tors, Fuller & Company, recommended that the
contracts be awarded to McNulty Bros, as hav-
ing- submitted tJie heRt samples, even though
their bid was higher, Denivelle finally got the

contract in March, 1909" (italics ours).

The ''Mycenian Marble Company" did not sub-

mit and install a sample. McNulty 's was not the

best sample; which facts are well-kno^vn to de-

fendants.

DENIVELLE S SAMPLE OFFICIALLY RECOGNIZED AS
BEST.

Mr. Gibbs, Chief Engineer, in his letter of Feb-

ruarv 4th, 1909, appearing at pages 94 and 95 of

our brief, says that Denivelle made the best sample.

Mr. Rea, president of the Terminal Company and

vice-president of the Pennsylvania Railroad, states

in two places that Denivelle made the best sample;

and Mr. Webster wrote counsel for defendants on

January 22nd, 1924 (see page 85 of our brief) :

''Mr. Denivelle 's material was selected as be-

ing the best submitted, both with regard to

color, texture and durability, * * *."

Mr. Webster further emphasizes this on redirect

(R. 275) as to the Denivelle sample:
a* * * there was a sample compared with

other samples and judged to be better."
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At R. 276, Webster says:

''The other samples might have been satis-

factory in comparison^—purely comparing one
sample with the other to get the best results,

and Denivelle's sample; he had followed out
the specification using white Portland cement

—

the other hadn't done so" (italics ours).

We have already seen from McNulty Bros.' own
admissions by their letter of December 28th, 1908

(quoted at page 92 of our brief), that they had not

followed the specifications, for they say:

"We have not followed your request to sub-

mit a sample made of white Portland cement,
because the short time allowed for the execution

of this work precludes its use, aside from the

possibility of efflorescence due to certain in-

gredients contained in this material."

Yet repeatedly throughout the brief (e. g. pages

9 and 10) of defendants, they fictitiously claim that

McNulty Bros, and all the others "did submit and

install a sample of the work prepared in accordance

with the specifications'' (italics ours).

DENIVELLE AIDED IN PREPARATION OF
SPECIFICATIONS.

In this Court's former opinion in the Los Angeles

ease is found the following quoted from Mr. Deni-

velle's testimony:

"Later, I helped them by suggestions in draw-

ing up specifications so that the Pennsylvania

Railroad might receive bids, and these specifi-
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cations were eventually whipped into shape, and
the plans likewise, and it was placed in it."

At page 10 of defendants' brief occurs the fol-

lowing in italics:

"There may have been an experiment con-

nected with that job, but if so it was not Deni-

velle's. Denivelle took a contract under certain

specifications, completed the work, and was
paid for it. Such experimenting as was done
occurred before the specifications were pre-

pared, and were for the purpose of satisfying

the architects that they could use imitation

travertine."

We but quote this that the Court may compare

it with the true facts shown by the record here

and by the Court's findings in the Los Angeles case.

At page 40 of their brief defendants say:

"The court will note that these samples were
made about a year preceding the preparation

of the specifications whch were submitted to

Denivelle, Miller, McNultv and other contrac-

tors who bid on the job" (italics theirs).

The reason for this unwarranted statement is not

apparent, because it departs from the facts in that

we all know the specifications were prepared before

the samples or the calling for bids. The corre-

spondence and the letters of the architects quoted

by us at page 89 of our brief and the testimony of

the witness Whipple show that the experimental

stage had not been passed by any means, but that

it continued long into the Exposition period, as
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seen by the testimony of the defendant MacGruer.

He testified (R. 608) :

''Well, at that time (1913) it was very much
of an experiment with himself, because he had
never used plaster."

Furthermore as to the specifications, it has al-

ready been pointed out that Denivelle was instru-

mental in their preparation. Moreover, they gave no

hint of the method by which the imitation travertin

might be or was to be made.

DANGER OF "FLAKING" AND "DISINTEGRATION"
RECOGNIZED.

At page 102 of defendants' brief they quote from

the Denivelle letter of July 20th, 1908, appearing

in our brief at page 85, wherein Denivelle guar-

anteed :

* * * "producing not an imitation, but an
exceedingly durable and true stihstitute for the

real travertine and granite tvithouttlie slightest

danger of flaking or disintegration" (italics

ours).

This in itself is enough to indicate that there must

have been serious doubts on the part of the archi-

tects and owners that there was some liability of

"flaking" and "disintegration"; a doubt that is

borne out by experience, as seen by the testimony

of Whipple (see page 99 of our brief).

It is interesting to note that in the "Third" para-

graph of the Pennsylvania Station Contract (de-
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fendants' Exhibit 4) it is provided that Denivelle

must:
a* * * ^^j.g down all portions of the work

which the Architects or Contractor shall by like

written notice condemn as unsound or improper,
or as in any way failing to conform to the draw-
ings and specifications."

And in paragraph ''eight":

ii¥r * * y^Q payment shall be construed to be
an acceptance of defective w^ork or improper
materials."

MISLEADING INFERENCE ATTEMPTED TO BE DRAWN
FROM THE EPISODE OF THE MAP SPACES.

At page 19 of defendants' brief appears the fol-

lowing, referring to Mr. Webster's testimony (heavy

leaded type theirs) :

"He says that in March, 1910, both Miller

and Denivelle submitted a bid for the six map
spaces in the Pennsylvania Station (Qs. 94-5,

p. 253). (Note that this was for additional work
of the same kind that Denivelle had already

done.

"Webster testified that at that time (March, 1910)

the Denivelle Company had installed quite a lot of

imitation travertine (Q. 98, p. 253)."

The obvious inference is that these map panels

were of artificial travertin. As a matter of fact

they were not of travertin at all and Webster does

not say that they were. A ''map space" is some-

thing to receive a map or canvas and these map

spaces were evidently intended to receive some sort
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of a decorative canvas or painting. (As a matter

of fact and if we were to go outside the record, these

map spaces did receive the canvases of the artist,

Jules Guerin.)

Twice later in the brief, as we will point out, de-

fendants make invidious reference to these map
spaces. First, however, to quote from Mr. Web-

ster's testimony (R. 253, Qs. 94-96, inclusive) :

"Q. 94. Do you recall that in March, 1910,

McKim, Mead & White received a bid from
H. W. Miller, Inc., for $4188, and also from the

Denivelle Hydraulic Composite Stone Co. for

$2421, for furring, lathing and plastering of

the six map spaces in the general waiting-room
of the Pennsylvania Station'? A. I remember
estimates were obtained but I do not recollect

the figures.

''Q. 95. But both the Miller Company and
the Denivelle Company bid on that job? A.

"Y^es sir.

"Q. 96. On that date, March 21, 1910, had

the Denivelle Company installed artificial trav-

ertin in the general waiting-room of the Penn-
sylvania Station ? A. They were working there

and had installed quite a lot of that material."

Note that these bids were "for furring, lathing

and plastering '^ of the six map spaces. In other

words, this was a "plastering" job and not an

"artificial stone" or travertin slab job.

Defendants know very well that neither Miller

nor anyone else, after the original contract was let

to Denivelle in March, 1909, ever bid against Deni-
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vclle on 'duy arfificial travertin worl: in connection

with Pennsylvania Station.

The Denivelle Company was equipped to do and

was engaged generally in doing other work than

artificial travertin, as shown by the testimony of

Whipple at R. 196-197, Qs. 23 to 29, inclusive; R.

200, Qs. 50 to 54, inclusive ; Webster R. 265, Qs. 155,

156, 157, and Cooke, R. 286, Qs. 19 to 22, inclusive.

Thus Whipple was taken off the Pennsylvania

Station job to do other stone and plaster work, not

Travertin, at 81st St., then on the Carroll house at

Tarrytown, and later returned to the Pennsylvania

Station (R. 197, Qs. 28 and 29) to do two sub-

waiting-rooms in limestone and not in Travertin.

Whipple makes the following reference to the

work on Artificial Travertin around the map spaces

(R. 197, Q. 32) :

'^ After I touched up the maps I didn't have
anything to do with that—I w^as on other jobs."

And at R. 198, in answer to Q. 33, he says

:

''Then there was lots of incompleted parts

around the maps—they didn't get the design."

Continuing, he says (R. 198, Q. 34 and answer) :

"Q. 34. Well, now, had you finished the wall

of the large waiting-room before you went on
this other job*? A. No, not around the maps
nor the figures, and I have seen other work that

was done there after I left, that wasn't com-
pleted."
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From the testimony of Whipple and Webster

quoted, it is quite apparent:

(1) That the Artificial Travertin was done by

Denivelle around the map spaces, and concerning

which the Miller Company had nothing to do and

on which they were not bidders after they passed

out of the picture when the award of the original

contract to Denivelle occurred in March, 1909.

(2) That the ''map spaces" were a competitive

"plaster" job and not Artificial Travertin, and on

which plaster job both Miller and Denivelle 's Com-

pany, as Plastering Contractors, bid and the award

was made, as we have seen, to Denivelle.

Nevertheless with this very clear understanding

defendants' brief at page 47 says:

"It seems also that after Denivelle had car-

ried out his contract in the Pennsylvania Sta-

tion, there was some imitation travertine work
to be done around the map spaces in the wait-

ing room, and here again Denivelle was a com-

peting bidder with the Miller Company."

And the error is accentuated at page 54 of de-

fendants' brief where they say:

"Further than this, after Denivelle had prac-

tically completed the work in the Pennsylvania

Station, he and Miller were again competitive

bidders for finishing the wall about the map
spaces in the Pennsylvania Station with arti-

ficial travertine. Still no protest from Deni-

velle that he was the inventor of the subject

matter of this patent" (italics theirs).
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The premises on which the defendants' argument

is based being found false, the deductions from

these false premises must necessarily partake of

the same taint.

CARELESS DISREGARD OF FACTS.

Another direct misstatement by counsel for the

defendants is found on page 16 of defendants' brief

where it is said:

"The attention of the court is called to the
fact that when Denivelle and Whipple reached
California in 1913, the defendants were at that

tune doing Machinery Hall in artificial tra.ver-

tine" (italics theirs).

Yet on the next page it is admitted that the pur-

pose of Denivelle and Cooke going to San Francisco

was:
" * * * to instruct MacGruer & Simpson and

the other contractors on the Exposition build-

ings, how to make imitation travertine, and to

get good material to stand on the outside of the

buildings; * * *."

Cooke says (R. 287) in answer to Q. 26, that he

was in California "from September, 1913, till May,

1915."

Whipple at R. 203 says in answer to Q. 74 that

he went to California in April, 1913, this being im-

mediately after his return in March, 1913, from

Montreal (Qs. 78 and 79). And again on cross-

examination (R. 207) he testifies:
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''XQ. 23. Do 3^ou know whether or not Mr.
Denivelle or his organization had to make re-
pairs or replacements in the Pennsylvania work
after the work was finished ? A. 1 heard when
I came back from Montreal that he had a gang
of men there doing repairs.

''XQ.24. That would be what time? A.
That's when we left for San Francisco because
I was in his shop in April, 1913, and he told me
there had been some men working on the Penn-
sylvania job doing some repairs, or something
there—I didn't go down there to see.

)>

Inasmuch as these three gentlemen all went to

San Francisco in order to teach the defendants how

to practice the Process it would not have been true,

and is shown not to be true by the evidence, "that

when Denivelle and Whipple reached California in

1913 the defendants here were at that time doing

Machinery Hall in artificial travertin."

A typical example of repetition and use of dis-

credited testimony is illustrated with regard to the

witness Krafft. Thus, page 29 of defendants' brief:

"Mr. Krafft on cross-examination, testified

that it was his impression that the sample of

imitation travertine submitted by McNulty
Bros, for the Pennsylvania Station was left in

place, for there was no reason why it should

not have heen, as it ivas in proper position and
a good imitation (XQs. 44-5, p. 108)" (italics

theirs).

Remembering that Krafft is an admitted in-

fringer, openly expressing his contempt for this

Court's opinion (R. 104, XQs. 35 to 37, and R. 103,

XQs. 19 and 22), and that Krafft was testifying to
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facts occurring some fifteen years previous, he was

not at all positive that the McNulty sample was

left in place. On the contrary every other witness

testifying and knowing anything about the matter

showed that the samples were all taken doivn and

that the McNulty sample was never heard of again.

Witness Massimo, who made the McNulty sam-

ple, testified at R. 303:

"Q. 52. Did McNulty Bros, remove the sam-
]Dle which they had installed in the Penns,yl-

vania Station?
"A. I believe they did, but I do not remoni-

ber. It was not under my supervision."

Whipple at R. 196 testified on direct:

"Q. 20. Well, now, do you know whether
that sample which you were told had been put
there by McNulty, was taken down? A. Yes.

"Q. 21. It tvas taken down? A. It was. It

wasn't there when I came back to start setting

the stone" (italics ours.)

The purpose of ths attempted imposition on the

Court may be found at page 109 of defendants'

brief in the Appendix, where the defense seeks to

turn the making of these samples by the unsuccess-

ful bidders into a sale of something to Denivelle.

Defendants say at page 109 of their brief:

''Now, unless claims 9 and 10 are held to be

for imitation travertine in which the pockets

are formed by the employment of loose, lumpy,
cementitious material, obviously the samples
which these bidders practically sold in 1909

for $200.00 each, to Denivelle, would constitute

a sale more than two years before application
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for patent and complete anticipation for these

claims" (italics ours).

It is to be borne in mind that this $200.00 was not

a sale or a purchase of anything. It was a penalty

arbitrarily exacted from the successful bidder to

be paid to the unsuccessful competitors in partial

compensation of their efforts in trying to produce

an example of something theretofore entirely novel

and unknown.

ALLEGES PRIOR USES.

At page 34 of defendants' brief reference is made

to six alleged prior uses, in addition to the Pennsyl-

vania Station. Defendants say:

'^The court will have noticed frequent refer-

ences to other imitation travertine work done
by Denivelle about the time he finished the

Pennsylvania Station. This work may be enu-

merated as follows

:

Railroad Station, Ottawa, Canada 1911

Barroom, Vanderbilt Hotel, N. Y 1911

Robert GoeM House, Goshen, N. Y 1912

Job at 23rd St. near Broadway, N. Y.. .1912

Evans Museum, Philadelphia, Pa 1914

Astor Market, Broadwav near 96th St.,

N. Y " 1915."

Ottawa Station.

It is pointed out in our brief at page 51 and

again at page 128 that this Ottawa work being out-

side of the United States is not available as a de-

fense (Section 4923 U. S. R. S.), even if it were a

complete embodiment of the patented invention.
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As to the Ottawa job Whipple says (R. 207)

:

"A. 26. There was very little cast work on
the Ottawa job.

"XQ. 27. What parts were cast there?

''A. There were some molded bases and some
fluted columns and Corinthian caps; the cor-

nices were all made in place, and all the plain

surfaces, ordinary particles, pilasters, etc., were

all made in place."

At page 47 of defendants' brief it is said that

Denivelle, through Mr. Webster, did work in the

Railroad Station at Ottawa, Canada. Mr. Webster

had nothing to do with the Ottawa Station, and

Denivelle did no more travertin work for him after

the Pennsylvania Station.

At R. 264 and 265 Mr. Webster was asked

:

"Q. 157. Then Mr. Denivelle did not do any
imitation travertin in that Railroad Station in

Montreal "i

"A. No, sir.

"Q. 158. Well, affer the Pennsylvania job

was completed hi/ Mr. Denivelle, did he under

your supervision do any other imitation traver-

tin work for youf A. No, sir" (italics ours).

Vanderbilt Bar.

It is pointed out in our former brief at page 51

and again page 130 that this barroom job is nowhere

described by anyone as embodying either the pat-

ented Process here involved or the product claims

because:

(1) It was an ''applied" job; and
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(2) The architect Hopkins says (R. 482, XQ.
45):

''/ donH hdieve there are any striafions. In
fact, I am sure there are not/^

The only deductions possible from the Vanderbilt

job are:

(1) Being an "applied" job it did not embody

the Process claims 1, 2 or 5 of the patent in suit;

and

(2) Not having any "striations", i. e. veins, it

does not embody the Product claims 9 or 10.

The Goelet House.

The date of 1912 appearing in defendants' brief

opposite the Goelet House is misleading because, as

pointed out in ovir former brief at page 141 and

following, although the contract was let in 1912, ap-

parently the job was not completed until late in

1913 or early in 1914, for testifies Mr. Gaylor, the

architect (R. 236) :

"RDQ. 90. When was Mr. Denivelle's job

on the house completed? A. That I cannot
state definitely, because the payments on the

house and the other tvork ivere carried on to-

ciether

,

"RDQ. 91. When you left in February, 1914,

what was the condition of that Denivelle job

on the Goelet property ? A. To the best of my
recollection the work on the walls around the

entrance court was still to be done."

• A memorandum of payments appears at R. 227

and they extend from August 20th, 1912 to June 9th,
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1914. There is nothing to indicate anywhere at

any time when the comparatively small amount of

travertin work was done; most of that even being

of the applied sort.

It may be presumed that the Goelet contract, like

the Pennsylvania Station contract supra, provided

that no progress payments were to be construed as

an acceptance of any part of the work until final re-

lease and acceptance.

Obviously in a defense of this character the proof

offered does not measure up to that standard re-

quired of "proof beyond a reasonable doubt", par-

ticularly where the patent has already been sus-

tained by the Appellate Court.

23rd Street Job.

This defense finds its basis in the following testi-

mony of Mr. Whpple (E. 200-201) :

"Q. 55. Did you work on a job for Mr.

Denivelle in a building on 23d Street, just

east of Broadway on the South side? A. Yes,

sir.

"Q. 56. And was that artificial travertin?

A. Artificial travertin applied.

"Q. 57. And when did you work on that

job? A. I think that was done, if I am not

mistaken, in 1912."

Such testimony, however honestly given, will nei-

ther work an anticipation nor discredit the experi-

mental character of the patented Process, here in

issue, at that time.
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Evans Museum.

This use dated in 1914 is manifestly too late to

affect the Denivelle patent adversely. This job is

referred to at page 140 of our former brief.

Attention is also called to Mr. Denivelle 's testi-

mony in the Los Angeles suit at page 73 of the

Los Angeles Record (Exhibit 6), when Mr. Deni-

velle was called for the defendants there. Denivelle

testified (pages 73 and 74) :

"After completing the Pennsylvania Station
witness did not make any more artificial traver-

tin for some time. As to the next job witness

says: 'I am not sure as to whether it was in

the entrance of the American Art Galleries or

the Evans College at the University of Penn-
sylvania '. Witness employed other men in mak-
ing the artificial travertin at other places. Wit-
ness knows because he brought some to the

Exposition. '

'

Astor Market Defense.

The date given by defendants of 1915 is entirely

too late.

The testimony in regard to the Astor Market was

developed by defendants' counsel on examination of

defendants' own witness, William Steele Cooke, be-

ginning page 287, Questions 26 to 34, inclusive.

Nevertheless we find these different uses so shuf-

fled in later portions of defendants' brief as to give

the impression that the Astor Market and the Evans

Museum were done before Denivelle went to Cali-

fornia in 1912. In fact we find this statement at

page 53 of defendants' brief:
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''In addition, W(; have shown that about the

time Denivelle finished his Pennsylvania Station

job, and before he went to California in 1912
he made (mite an extensive use of his invention,

having done the Goelet house; the Station at

Ottawa, Canada ; the 'building on 23d Street, New
York; the Astor Market; the barroom of the

Vanderbilt Hotel, and the Evans Museum at

Philadelphia'' (italics ours).

As this Court found in the Los Angeles case, Mr.

Denivelle first went to California in December, 1912,

at the invitation of the Exposition authorities to

explain what he thought he could do for them.

Later he returned to California and brought Whip-

ple with him in April, 1913 (R. 201).

Then followed the instruction of the defendants

and others in the art of making artificial travertin;

but the very first work done at the Exposition was

not begun until September of 1913 (R. 642 and fol-

lowing), by the defendants on Machinery Hall,

Machinery Hall being completed and accepted in

March, 1914 (see our brief herein, pages 149 to 155,

inclusive).

Lord & Taylor.

At page 37 of defendants' brief occurs this at-

tempt to use discredited testimony:

"In passing it will be noted that Davis Brown
did the Lord S Taylor Building in Netv York
in imitation travertine in 1913^' (italics theirs).

Again at page 55 this Lord & Taylor alleged prior

use is referred to as follows:
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''Incidentally, the attention of the court is

called to the fact that the Lord & Taylor build-

ing, in which imitation travertine was installed

by Davis Brown, was done early in 1913, more
than two years before the application for the
patent here in suit was filed."

The Lord & Taylor Building was not done in 1913,

much less was it done "early" in 1913.

At page 83 of our opening brief we quoted from

the letter of Brown to these defendants written on

March 27th, 1923, in which Brown said:

"As to the date of the Lord & Taylor store,

where we have executed the plastering including
the imitation travertin work, it has been started,

in the year of 191.3 and completed the foUotving
year'' (italics ours).

By reference to Brown's testimony (R. 507-508)

note the following;

"XQ. 5. I show you a letter on the station-

ery of Lord & Taylor, and signed by A. C, Mc-
Master, Vice-President, giving the date of the

opening of the Lord & Taylor building as Feb-
ruary, 1914, would that change your answer in

any way regarding the date of opening?

"A. The only way I would change my an-

swer is because I am only going by recollection

of information which I received here some
months ago, and my secretary just told me that

the information we received—she said was 1913

—and it may he possible it is 1914; now if you
wish the exact information on that I can do the

very thing which you have done here—by in-

quiring I can get this information the same
way as 5^ou can

—

my recollection cannot go back

for 8, 9, 10 years and give the exact date. If
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this man says 1914, no clouht lie is right; ma.yl)e

my recollection is wrong'' (italics ours).

Further comment on this alleged prior use would

seem unnecessary. Furthermore, it is interesting

to note that Denivelle's first application for patent,

filed in August, 1913, was applied for before the

Lord & Taylor job became a public use of any sort

and before it ever came to the notice of the plaintiff.

Campbell Funeral Chapel.

Another sample of loose advocacy is in regard to

the Campbell Funeral Chapel as an alleged prior use

is found at page 44, where defendants' counsel

quotes Fincke who says that this work was done

in 1911 or 1912 ; whereas the next witness, Almiroty,

the architect, definitely fixes the date as about

August, 1916 (R. 455, Q. 10). And yet defendants'

attorney has the temerity to argue (page 54) that

*'he (Denivelle) must have known of the Fincke

work in Campbell's Undertaking rooms". This was

in 1916 when the present application for patent was

filed as a continuation of the first patent. In other

words, Denivelle must have known of the job a

year before it was done or perhaps even before it

was thought of!

DENIVELLE'S EARLY PROCESS UNDERWENT
CONSTANT CHANGE.

At page 61 and elsewhere it is attempted to make

it appear that Denivelle never changed the process



:]G

but merely changed the tools. Defendants' counsel

says (page 61) :

''It nowhere appears that he changed the
method of putting the ingredients together, or
the ingredients."

Even though MacGruer has told us (R. 608) :

"Well, at that time it was very much of an
experiment with himself hecause he had never
used plaster/'

That the Process was in a constant state of transi-

tion is seen by the testimony of Webster, Cooke and

MacGruer. For instance, Webster at R. 266 testi-

fies (italics ours) :

"Q. 161. Is it your testimony that that work
was done in that manner in accordance with
his contract and specifications'? A. Except
where it was altered as he progressed with his

experiments and process of manufacturing his

material, with our consent."

And, again, Webster says (R. 278) in answer to

RDQ.14:
"* * * the experiments would still be car-

ried on to prove what had been done before;

that I brought out in my testimony heretofore,

sir. It wasn't a hard and fast proposition;

when Mr. Denivelle got the contract he started

in trying to improve the method of making this

material to get a better effect .as well as to

expedite the making of it."

And Cooke, R. 290:

"XQ. 9. Well, then, the method that you

used—were they changing from time to time
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Yes, sir
* *

it was changed on the Goelet job—the
texture wasn't coming out right and Mr. Deni-
velle came along there and changed it

—

"

* *

a * * * Well we again changed the applied
tvork in San Francisco; we changed the style of

getting it."

Whipple (R. 218, RXQ. 1 to RXQ. 5, and an-

swers) :

"RXQ. 1. As I understand from your testi-

mony, Mr. Whipple, there were changes and
improvements being constantly made in this

process from the time that .you did the Penn-
sylvania Station until the time of the work in

California? A. Yes, lots of changes—lots of

improvements. '

'

We again call attention to defendant MacGruer's

letter of October 8th, 1913 (R. 646-647), previously

referred to and quoted at page 9 of our opening

brief, where he complained:
u* * * ^g ^ijl demand to be compensated
for all the experimental work we have been
doing for the Exposition Company. * * *

We are being used solely for experimsntal pur-

poses/'

The experimental character of the Process in

late 1913 and beginning of 1914 is further empha-

sized by the following admission of the defense by

the affidavit of D. R. Wagner quoted on pages 10

and 11 of our opening brief. Wagner says that

defendants
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''in order to carry out the provisions and
specifications of the contract * * * j^^^_

pared samples of artificial travertin * * *"

and that
a.
'it was necessary that said MacGruer and
Simpson cafyy on costly and expensive experi-
ments * * *"

and that

^Hhis work was duly performed hy the said

MacGruer <& Simpson after costly experiments
on their part and that it consisted in imitating
Roman travertin in conformity with the speci-

fications provided * * *".

And again note MacGruer testifying in the year

1924 (R. 612) that when it came to the award of the

Biltmore joh in 1922:

''Well, immediately after we bid on the con-

tract we started making experiments" (italics

ours).

THE CASE OF ROOT v. THIRD AVENUE RAILWAY.

At the top of page 60 of defendant's brief, in

speaking of the Boot case, they say:

"This case was not before this Court in the

Ceriat case."

As already pointed out in our opening brief

(page 159) this Boot case urns before this Court in

the Ceriat case. Indeed, the argument of the pres-

ent defendants would seem to be based directly on

that made by the defendants in the Ceriat case in

the petition for rehearing of the latter, beginning

at page 25.
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The following from page 29 of the Ceyiai brief

puts forward even a more forceful argument than

do these defendants:

"And in the case at bar the appellant did not
do anything from which it would appear that
the use in the Pennsylvania Station was merely
an experimental one. It was primarily erected
for the purpose of profit. When the work was
completed, the appellant lost all control over
it. He may have considered it an experiment,
but if so his conduct did not so indicate. The
product became the property of the railroad
company. The appellant did not retain any
control over it, even for experimental pur-
poses. He may have felt that it was an experi-

ment but we find him in San Francisco in the

latter part of 1912 (Tr. fol. 72), (more than
two years prior to applying for the patent)
consulting with the Exposition officials regard-
ing its use. If it had been an experiment prior

thereto, certainly such conduct on appellant's

part was capable of being construed by the

trial court as evidence that the use was not an
experimental one. Certainly an experiment
must mature at some reasonable time and such
finding of the trial court was conclusive."

THE FIRST DENIVELLE APPLICATION OF AUGUST,
1913, AS EVIDENCE DISPROVING ANY INFERENCE
OF ABANDONMENT ON DENIVELLE 'S PART.

Our brief in the Los Angeles case, beginning at

page 74, discussed the law as to divisional and con-

tinuing applications and we there pointed out the

aptness of the decision in Union Carbide Co. v.

American CarMde Co., 172 Fed. 120, and other cases.
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In the Carbide case the original application of

Willson

'*did not claim crystalline calcium carbide, or
crystalline calcium carbide existing as masses
of aggregated crystals. That application was
rejected. He filed another claim for the process
and product, and finally this claim."

The present case is quite like the Carbide case,

as is seen by reference to the method claim of the

first Denivelle application tvhich generally aims to

claim a striated body broadly with or without voids.

This method claim is quoted at page 71 of the

present defendants-appellees' brief, and is is fol-

lows:

**1. The method of producing artifiical

stone surfaces which comprises the application

of a series of jets or sprays of a mobile sub-

stance upon a surface by the movement of a

vessel containing the substance and having dis-

charge mouths, and moving said vessel along

the surface upon which the substance is to be

deposited, thereby forming substantially paral-

lel lines or veins of the substance, and then

filling in the plastic body over said veins to

incorporate said veins into and upon the sur-

face of the body'' (italics ours).

It will be observed by reference to the file wrap-

per that by the action of January 27th, 1914, the

Patent Office demanded a division between the

Process and the Apparatus claims, the Examiner

saying

:

"Claim 1 is drawn to a process of making
artificial stone surfaces, while claims 2 and 3
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are drawn to a depositing device. Division is

required. '

'

As said in Aurora Mantle & Lamp Co. v.

Kaufmann, 243 Fed. 911, 915 (C. C. A. 7tii

Cir.), the Court said:

'' 'Kaufmann first attempted to secure a
process and a product patent through one ap-
plication. The examiner ordered the claims
for the process patent stricken out. Applicant
was then confronted with the necessity of an
appeal or the filing of a new application. The
action of the Patent Office was discretionary

(U. S. ex rel. Steinmetz v. Allen, 192 U. S. 547,

561, 24 Sup. Ct. 416, 48 L. Ed. 555), which dis-

cretion, unless clearly abused, was not subject

to review. Kaufmann, therefore, acquiesced

in the ruling and made a separate application

for the patent on the process. The Patent
Office understood the situation clearly, and rec-

ognized Kaufmann 's right to a division.'
"

Certainly a claim of that sort disproves any con-

tention of abandonment of the invention on Deni-

velle's part.

It is quite manifest that in 1913 and until the

Exposition work was done that the complete method

of manufacturing Artificial Travertin was largely an

undetermined factor. While the patentee had had

some success, he was constantly changing and im-

proving and, as MacGruer admits in October, 1913,

they were experimenting and were being used for

experimental purposes. The invention was in no

condition for final application on the Process or on

the product. Therefore, with the Process claims

temporarily withdrawn from the old application
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the latter was proceeded with on the veining device

which, of course, was a concrete, definite thing.

The last action in the Patent Office in the first

application was on November 2nd, 1916, more than

a year after the filing of the second and final ap-

plication.

A cross reference is found to this application in

the later filed application of Denivelle (see File

Wrapper Exhibit 4).

ALLEGED PRIOR ART PATENTS.

As a last moment defense reference is made at

pages 79-81 of defendants' brief to a number of

patents which have been placed before this Court

without evidence explaining them or their opera-

tion, and it would be proper to wholly disregard

them {Benbow-Brammer Mfg. Co. v. Heffron-

Tanner Co. (C. C. 144, Fed. 429).

In Waterman v. Shipman et al., 55 Fed. 982, 987,

5 C. C A. 371, 376, Judge Wallace, speaking for the

Circuit Court of Appeals of the Second Circuit,

said:

"To sustain the defense of want of novelty
the defendants have set up in their answer,
and offered in evidence, a large number of

patents prior in date to those of the complain-

ant. In the absence of any expert testimony to

explain these patents, or indicate what they

contain tending to negative the novelty of the

complainant's patents, we do not feel called

upon to examine them."
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To the same effect are:

Putnam ei al. v. Van Hofe (C. C), 6 Fed.

897, 902;

Fa.y V. Mason et al, 127 Fed. 325, 333, 62

(C. C. A.) 159;

Benhow-Brammer Mfg. Co. v. Heffron-Tan-

ner Co. (C. C), 144 Fed. 429;

Bell V. MacKinnon, 149 Fed. 205, 79 C. C. A.

163;

Stafford et al. v. Morris et al (C. C), 161

Fed. 113;

Office Specialty Co. v. Winternight & Cornyn

Mfg. Co. (C. C), 67 Fed. 928;

CharmMrg v. Walden (C. C), 141 Fed. 373;

General Electric Co. v. Germania Electric

Lamp Co., 174 Fed. 1013.

However, the patents referred to are only re-

motely related and in no wise disclose, anticipate,

or limit the Denivelle patent in suit. It is incorrect

for counsel for defendants to say at page 81 of de-

fendants' brief regarding the British patent that it

discloses 'Hhe semi-dry, loose, lumpy cementitious

material employed by Denivelle". The patent does

not do anything of the sort. If the Court feels^

called upon to look into this patent it will find that

it calls for artificial marble prepared from dolomite

which has been calcined at a temperature not ex-

ceeding a red heat, and suitable coloring matters.

*' Calcine" is defined in the Standard Dic-

tionary :
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''To expel volatile matter as carbondioxide
or water, from by heat, for the purpose of ren-
dering friable; as to calcine limestone * * *

to become changed by the action of dry heat
into a friable substance or powder/^

This "powder" is mixed with water and made
into a paste and built up into a solid marble-like

effect without voids but merely having veinings

on the surface.

The other patents are even more inapt.

INFRINGMENT.

"Loose, Lumpy Material."

At page 82 of defendants' brief in referring to

the Denivelle patent in suit it is said:

''The patent states, 'Coating 4 is so applied,

and is of such loose, lumpy consistency as to

provide in the finished surface of the cast a
porous, pocket-like appearance between the

striated poured lines or veins 3,' described as

operation (2). (Specification, page 2, lines 4

to 9 inclusive.)

But later on the same page defendants contribute

this misstatement:

"This step, that is to say, the employment of

a semi-dry, loose, lumpy cementitious material

is found in each of claims 1, 2 and 5."

Neither the words "semi-dry" nor "cementi-

tious" appear in said claims, nor are said claims

so limited by necessary inference.
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While Denivelle in his patent described the

'^pocket-forming material" with required particu-

larity, in the claims this loose, lumpy material is

variously described.

Thus in claim 1 it is:

"a suitable material of such texture and con-

sistence as will leave numerous small portions

of said exposed surfaces out of contact with
said material,"

Claim 2;

"a suitable material of a different color and of

such texture and consistence as will leave nu-
merous small portions of said exposed surface

out of contact with said material,"

Claim 3:

"a suitable material of such texture and con-

sistence as will leave numerous small portions

of said exposed surfaces out of contact with

said material,"

Claim 4:

"a loose lumpy material over the veining ma-
terial to leave a porous body,"

Claim 5:

"loose, lumpy material over the veining to pro-

vide pockets,"

Claim 6:

"loose, lumpy material over the veining to pro-

vide pockets,"

Claim 7:

"loose lumpy material over the veining to pro-

vide pockets,"
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Claim 8:

"loose, lumpy material over the veining to pro-

vide pockets,"

And yet the defendants would make it appear

that this pocket-forming material always must be

'^semi-dry, loose, lumpy cementitious material (page

81) ; or "lumpy, semi-dry plastic material'' (last

line page 81).

We find the same phrase repeated at page 83,

lines 3 and 8; page 84, line 4; page 85, lines 5 and

6; page 85 (middle of the page); top of page 86;

page 110 (italicised); page 110 (four occurrences),

lines 1, 4, middle of page (italicised), six and seven

lines from the bottom of the page.

In an attempt to prove non-infringements defend-

ants say (page 85) :

"No 'semi-dry, loose, lumpy cementitious

material' is employed by these defendants."

Independent of what effect the added moisture

has on the "loose lumpy carbide" or "loose lumpy

material" called for by the claims and (to use the

words of claim 2 for example), this loose, lumpy

carbide is "a suitable material of such texture and

consistence as will leave numerous small portions

of said exposed surfaces out of contact with said

material". (The last word "material" refers back

to the first step of plastic material constituting

the veins.)
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On this subject Denivelle testified (R. 576) :

"The wall surface effect when erected of each
and every one of them being taken in large

areas, for instance, they have a certain deco-
rative effect that has come to be recognized as
of especial value under the head of texture.

They all more or less have a certain artistic

quality in varying degrees, and that has been
found desirable from the standpoint of archi-

tects and the public at large.

"Q. What have you to say in regard to the

production of the slabs, either of your own
method or the Ceriat method, or the present
defendants' method, in producing voids'?

"A. The voids in each and every case are
produced by the use of a lumpy substance that

is placed over these veins in such manner as to

keep certain portions of the mould out of con-

tact with the material itself, and then, as I say,

afterwards being bound together by cementi-

tious or plastic substance that is interposed
over the back of the vein."

And R. 577-578:

"Q. Take the defendants' suggested method
of using calcium carbide on veins and then
backed up with material, and state your com-
parison of that to the method that you have
employed and do employ.
"A. It is substantially the same. In the

preliminary work, in travertine, I tried similar

substances such as quicklime, such as unslacked
lime in a crumbly form ; I also tried bicarbonate

of soda, which had been partly dampened so

as to become lumpy. * * * J repeat that they

are all substantially the same in method and
process, they are created by the same means,
the same steps, and there is practically no
variation except in the degree of the result.

There may be a slight variation in the method,
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but the steps to the result are exactly the
same. '

'

And on cross-examination he testified (R. 584-

585):

"XQ. Now, do you know how these defend-
ants made their imitation travertine in the
Biltmore Hotel job?
"A. I do.

"XQ. Will you describe it to the Court?
"A. Well, I think I have once.

"The Court. Describe it again. I am not
clear in my recollection of it.

"A. All right. They laid a series of lines or
veins on an upturned mould surface—poured or
laid—they afterwards divided these lines with
a cone or something of that sort. They then
used a lumpy calcium carbide in crumbly form
and sprinkled it over these veins and over that

they poured the binder or a coat of cementitious
plaster; in this instance, it was plaster that

was used, colored plaster, over these veins, to

bind the surface mass, and then I believe they
backed it up with fiber plaster of paris rein-

forcement.*******
"XQ. Now, what is the action of calcium

carbide, assuming that was used by the defend-

ants, in the manner in which you have de-

scribed ?

"A. Calcium carbide would, when coming in

contact with the moisture, proceed to start

slacking-, and by the time that that cementitious

mass that had been placed over it had set or

stiffened up, which might be anywhere from
twenty minutes to an hour or more, that slack-

ins: process would have left an ash in these

holes or voids, and bv this slacking process or

this decomposition of th^ calcium carbide these

voids would automatically be left in the sur-
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face by keeping the surface of the mould out
of contact with the material that constituted
the slab."

And R. 586:

"XQ. And the ash blows out or is washed
out of the openings after the block is set?
"A. It should be.

"XQ. So that it forms no part of the com-
pleted cast block?

"A. I think in part it does remain—it does
not slack perfectly; frequently it forms a part
of the cast block. I have found evidences in

the defendants' samples of pieces of carbide
that were unslacked and were part of the
mass."

A can of unslacked carbide such as defendants

use is in evidence as Exhibit 44 (R, 652).

DIFFICULTY OF DRAWING CLAIMS TO COVER EVERY
POSSIBLE VARIANCE.

"The limitation of human language and of

the space required for the written expression
of ideas are such that it is impossible to cover
within the requirement of the patent laws
every possible variation in the embodiment of

the same inventive idea. The phrase 'substan-

tially as described', which is parroted at the

end of every patent claim, was devised to eke

out this poverty of language." (Berry v. Fuel
Engineering Co., 248 Fed. 736, 740.)

We desire to caution the Court concerning the

sample of white plaster of Paris with the carbide

ridge on it which was exhibited to the Court during
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the argument by counsel for the defendant; that

sample was not made according to the Biltmore

job (R. 627 and R. 616 and 610).

As to lack of a supplemented oath to support

product claims 9 and 10: At page 86 of defend-

ants' brief it is said:

"This is a defense which for the first time

was raised in this case. It was not involved

in the prior Ceriat case.
'

'

This subject has been fully discussed in our open-

ing brief beginning at page 34.

But also see the recent case of

Waterhury Buckle Co. v. Prentice Co., 294

Fed. 930, 935.

"The defendant's second defense, alleging in-

validity for lack of the necessary statutory
oath, seems to me to fall within the rule of
stare decisis to which reference has already
been made."

The Court then proceds to quote Judge Mack in

Freeman-Sweet Co. v. Luminous Unit Co.,

264 Fed. 107, 108 (7 C. C. A.) :

"This former decision, to which these appel-
lants were not parties, is, of course, not res

adjudicata as to them. But is is more than
persuasive; the validity of a patent, once sus-

tained on appeal by this court, is not subject

to complete re-examination at the instance of
each subsequent alleged infringer. Unless
clearly shown to be erroneous, the determina-
tion by this court of the validity of a patent

on full hearing in a contested suit, will not be
reconsidered. New matter, not theretofore in-

troduced in evidence, and not merely cumu-
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lative in character, will be given full considera-
tion; even the conclusions reached on the for-

mer evidence may be challenged as clearly er-

roneous. But the fact that alleged anticipating

patents, or the file wrapper and contents,

though in the record, are not specifically dis-

cussed in the earlier opinion, is of course, far
from a demonstration, or even a suggestion that

they were not duly weighed or that the con-

clusions reached on the former record are

clearly wrong '^ (italics ours).

CONCLUSION.

In asking the Court to re-establish its former

Decree as the law with respect to the patent in suit

we recall the language of the Court of Appeals for

the Sixth Circuit in the leading case of Penfield v.

Potts, 126 Fed. 475, 478:

"Technically, the present appellants may not
be concluded by our former decision, nor by
that of the Supreme Court, because not parties

or privies in the case of Potts v. Creager. But
a decent respect for the stability of Judicial
decision, and a proper regard for the security

of property in patents, requires that we shall

not reverse our original holding in respect of

the same patent, unless convinced of a very
palpable error in law or fact. We are not con-

vinced of error in the present case, and see no
reason for disregarding the rule of stare de-

cisis."

Or as Judge Lacombe expressed the rule in Crier

V. Innes, 170 Fed. 324 (C. C. A. 2nd Cir.) :

"This decree, being between other parties,

does not constitute res adjudicata. We are not
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constrained to follow it upon any principle of
stare decisis. Still we think an orderly ad-
ministration of justice in patent causes re-

quires, as a general rule (to which this case does
not constitute an exception), that when a pat-

ent, after full hearing, has been declared by
the Circuit Court to be valid and such decree
has been affirmed by this court, we should fol-

low the decision in a subsequent case involving
the validity of the same patent, and not pre-

senting any essentially different evidence, not-

withstanding the claim of invalidity was not
urged upon this court upon the prior appeal."

And Freeman Sweet Co. v. Luminous Unit Co.,

supra (certiorari denied 252 U. S. 486) :

"the validity of a patent, once sustained on
appeal by this court, is not subject to complete
re-examination at the instance of each subse-

quent alleged infringer. Unless clearly shown to

be erroneous, the determination by this court of

the validity of a patent on full hearing in a

contested suit, will not be reconsidered. * * *

•But the fact that alleged anticipating patents,

or the iile wrapper and contents, though in the

record, are not specifically discussed in the

earlier opinion, is of course, far from a demon-
stration, or even a suggestion that they were

not duly .tveighed or that the conclusions

reached on the former record are clearly

wrong."

Dated, San Francisco,

November 22, 1924.

Respectfully submitted,

Chas. E. Townsend,

Wm. a. Loftus,

Attorneys for Appellant.
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APPELLANT'S PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

FOREWORD.

In presenting this petition for rehearing we are

not unmindful of the double fact that this Court is

extremely busy and that in the past petitions for

rehearing have, with rare exceptions, been disal-

lowed.

The importance of the case, of course, is not of

itself a reason for review. We do earnestly believe,

though, that there is here involved a controlling



point of law of general and great interest and im-

portance quite beyond the limits of this case, but

which this Honorable Court has passed over with

only slight reference in the opinion.

We hope that the reasons herein set out in our

petition will move this Honorable Court further to

consider this case and to be moved to an apprecia-

tion of the justice of this appeal.

PETITION.

The plaintiif-appellant, Paul E. Denivelle, feel-

ing himself aggrieved by the decision herein ren-

dered by this Honorable Court on March 2, 1925,

comes now and respectfully petitions the Court for

a rehearing of the cause upon the following

grounds

:

This Court says in the instant case (page 14 of

the Appendix) :

*'It appears from the evidence that the
plaintiff made application on August 2, 1913,

for a patent for improvement in process and
apparatus for simulating stone, serial number
782,671. This application was abandoned Octo-
ber 30, 1916. There is an intimation by coun-
sel for plaintiff that the application of October
20, 1915, was in contimiation and substitution

for the earlier application of August 2, 1913,

and that upon a question of public use, the in-

ventor is entitled to the earlier filing date.

The opinion of the Court in the instant case, as well as the
opinion of the Court in the former Los Angeles case (270 Fed. 155)

are printed as an appendix to this petition.



''It will not be necessary to discnss the ques-

tion whether the latter application for a patent

in the present case was a continuation of the

first application. The latter, made August 2,

1913, would not be sufficient to exclude the work
on the Pennsylvania Station completed Novem-
ber 29, 1910.

"We conclude that the patent is invalid for

the reason that more than two years ]Drior to

plaintiff's application for the patent he had
placed the process and product of the inven-

tion on sale, and had sold both the process

and product to the Pennsylvania Tunnel and
Terminal Railroad Company for a profit."

The first question raised on this petition is: Is

the Court justified from the evidence and the facts

in this case in holding that the artificial travertin

in the Pennsylvania Station was completed and ac-

cepted and the Dlaintiff released on November 9,

1910, and that there had been a sale and delivery

of the process in a legal sense and more than two

years prior to the filing of the plaintiff's original

application for patent on August 2, 1913.

The importance of this August 1913, application

has been at all times, both in this suit and in the

former suit, emphasized as showing a connecting

link in the history of the invention leading up to

the final and perfected application in 1915 and as

absolutely refuting abondonment on the part of the

patentee.

First, it becomes necessary to see just what took

place on November 29, 1910. The Court would

seem to have been led to believe that there was a



complete and unqualified acceptance of the job at

that time by the Railroad Company and a release

of the plaintiff (see pages 12-13 of the Appendix).

If there was not an unqualified acceptance and if

the plaintiff was not released, we do not think,

then, that there could have been a sale, for Walker

on Patents says (Section 94) :

^'But where a specimen of an invention is

built or made to order, it is not on sale until it

is completed, delivered and accepted.'^ (Italics

ours.

)

In same section Walker also says

:

''If, however, the nature of the invention is

such that the inventor is obliged to put it into

the hands of others for crucial experiment, he
may sell specimens to those others for that pur-
pose, and such sale tvlll not he obnoxious to the

law now under consideration." (Italics ours.)

See also:

Hall V. Macneale, 107 U. S. 96, 27 L. ed. 367;

Innis V. Boiler Works, 22 Fed. 780;

Mfg. Co. V. Sprague, 123 U. S. 256, 31 L. ed.

143;

Swain v. Holyoke, 109 Fed. 154, 157

(5 C. C. A.).

In the last mentioned case at page 158 Judge

Colt said:

''We should hesitate to lay down the broad
proposition that a single sale of a patented de-

vice for experimental purposes works a for-

feiture of the patent under the statute. We do
not understand that it has ever been so ex-

pressly decided by the supreme court. It is



certainly doubtful whether, under such circum-
stances, the device can be said to be 'on sale',

mthin the fair meaning of the statute. It does
not follow that, because a machine has been
sold, it has T3assed the experimental stage. In
Hall V. Nacneale, 107 U. S. 96, 97, 2 Sup. Ct.

73, 27 L. ed. 367, it was assumed by the court

that the experimental stage still existed al-

though there had been several sales."

The magnitude of the Pennsylvania Station job

should not penalize a patentee, particularly in a

case like the present where the patentee has given

so much to the world that it did not have before.

As said by Judge Colt in Swain v. Hdnjoke,

supra

:

''Some inventions are for large and costly

structures, others require a long period of time

to test their practical utility, and still others

are for small devices which are attached to

large machines. It follows that an inventor,

from lack of means or other circumstances,

may be forced to sell his patented device in or-

der to test its utilitv or efficiency. For this

reason the courts in some instances have de-

clined to enforce the strict rule where the sale

was attended by some exceptional circum-

stance.
'

'

An opportunity like this Pennsylvania Station

job wherein to try out a proposition of such a revo-

lutionary character as this Denivelle Process and

Product were, comes but once in a lifetime. Mon-

umental though the work was, it nearly ruined

Denivelle financially for he lost money.



Again we are reminded of the Stvain v. Holyoke

case, supra, whese the Court said (page 158) :

''Where the sale was made at an under price,

and without profit to the inventor, and for the

purpose of securing a fair test of the inven-

tion. Innis V. Boiler Works, (C. C.) 22 Fed.
780," the statute does not apply.

PRELIMINARY MATTERS INCIDENT TO THIS PETI-

TION BUT NOT CONSTITUTING THE REAL
GROUNDS FOR IT.

There are one or two preliminary matters we de-

sire to refer to before taking up the real motif of

this petition.

The matter of the previous bids of others and

their unsuccessful imitations assuredly do not

prejudice this plaintiff in establishing anvthing like

a completed invention before the work on the Penn-

sylvania Station was begun, although there seems

to be a sentence or two in the Court's opinion giv-

ing rise to that impression.

We respectfully call the Court's attention that

there is not one w^ord in the correspondence, speci-

fications, contracts or evidence anywhere: "that the

other bidders were proposing to use plaintiff's in-

vention".

The specifications from which the original bid-

ders submitted their samples are not in evidence.

The only specifications are those for the articficial



stone on the Pennsylvania Station (see page 37 of

Book of Exhibits, Exhibit 1). These specifications

for bidders gave no description of the Denivelle

Process and their purpose is shown by Denivelle 's

former testimony tvhich is before this Court in the

part quoted hy Judge Ross (see page 31 of the

Appendix).

The competing bidders and experimentcdists

were not proposing to use plaintiff's invention as

far as anyone knows because they did not know

what it was. They were proposing to endeavor

by one method or another to imitate genuine

travertin* In one instance at least, a bidder

sought to produce his sample by using a genuine

piece of travertin marble as a negative, from which

he would cast all his pieces identical with the par-

ticular negative. McNulty admits that they were

not able to use Portland cement because of efflores-

cence and because they had not had time (see quo-

tation from letter of December 28, 1908, appearing

at page 92 of our brief on final hearing herein).

Competitors' samples even if actually sold did

*By reference to the book of correspondcnoe (page Ifi) letter of Novem-
ber 16, 1906, the George A. Fuller Company advised McKim, Mead &
White

:

''that the first shipment of Travertine (consisting of 21 blocks) has
been forwarded by steamer 'Delphine'. It will probably take a week
or ten days to cut samples to give the competitive bidders an
opportunity to match same, and we would like to have you prepare
a little specification to govern the bidders."

This in itself shows how long this matter was in development.
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not constitute a prior sale or prior use of the in-

vention (see Walker supra).

^

This Court is not unmindful of the strict rule

that always applies in the matter of attempted an-

ticipation by prior use, prior invention. (Dunkley

case, 247 Fed. 790.)

A process can only be anticipated by an identical

process and of course by showing what the alleged

anticipation process was, Carnegie v. Cambria Steel,

185 U. S. 403; 46 L. ed. 968, 981. An abandoned

experiment as all these efforts manifestly were of

these competitors, is not an anticipation. Again,

the Product would have to be shown to embody the

very characteristics of the Product claims of this

patentee, and there would have had to have been a

persistent and continued use of this article to take

it out of the class of "abandoned experiments".

*McKim, Mead & White's letter to tlie George A. Fuller Co., on

November 6, 1908, at page 27 of the Book of Exhibits, appears to cor-

rectly state the purpose of the exaction of $200.00 per model from the

Denivelle Hydraulic Composite Stone Co. which letter reads as follows:

"November 6, 1908.

"Estimates
"George A. Fuller Company,
"Fuller Building, New York.
"Gentlemen

:

"We acknowledge receipt of your favor of November 3rd quoting
the following estimates:
Hammerstein & Denivelle Company $200.00
McNulty Brothers,

'

$332.00

H. W. Miller, $250.00
"We were surprised to receive these figures as we did not antici-

pate that the various contractors would raise this question, but we
recognize the fact that the samples are quite large and necessitate

special moulds, and we would suggest that instead of allowing each
contractor the price quoted above that each competitor will be paid

$200. for a model and the total cost of $G00. is to be deducted from
the estimate of the successful bidder.

"Kindly advise us if this suggestion meets with your approval,

and oblige.

"Yours very truly,

"McKim, Mead & White,
"Per

"Genl. Supt."

It is not explained anywhere what is meant by $200.00 for a "model".
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There is nothing unfavorable to the patent to

show that these samples existed nor can it be in-

ferred that they embodied the Denivelle invention.

The strictness of the rule of proof of this sort to

anticipate a patent is well expressed by this Court

in the case of Diamond Patent Co. v. Carr Co., 217

Fed. 400.

Certainly there should be nothing prejudicial to

this plaintiff from the fact that Denivelle did not

directly testify to the nature of the Pennsylvania

work. (Page 12 of Appendix.) Apparently this

Honorable Court has overlooked the fact that Den-

ivelle 's testimony on the former trial concerning

the experimental character of the Pennsylvania Sta-

tion work was before this Court. This would ap-

pear to be a most serious reflection upon plaintiif

and upon plaintiff's counsel in his conduct of the

case.

At pages 54 and 55 of our brief on final hearing

herein particular attention was directed to pages

664 and 665 of the record on appeal to show that

Mr. Denivelle 's testimony on this suljject in the Los

Angeles case was directlv referred to and accepted

by the trial judge as being before the Court. Coun-

sel was not unmindful of the importance of Mr.

Denivelle 's testimony on the subject nor of the

rules of evidence governing such matters. He was

also well aware of the Trial Court's estimable in-

sistence on expedition in trying cases and curtail-

ing the record. With the sole object of preventing

a duplication of record, comisel for plaintiff, (after
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having offered the complete record in the Los An-

geles case, exhibits, etc., without objection from the

other side), asked Judge Bourquin whether or not

he desired further testimony from this plaintiff on

the su.bject.*

Most assuredly this Court will not deprive plain-

tiff on this appeal of the benefit and weight of the

testimony previously given by him on this subject,

particularly when we find that practically every

one of the Eastern witnesses testifiying for the de-

fendant, and particularly Webster, Fenner, Whip-

ple and Cooke, corroborate Mr. Denivelle and add

substantial basis for this Court's opinion in the

former Los Angeles suit.

To that must be added the testimony of defend-

ant MacGruer himself, the affidavit of Wagner and

the 1913-1914 correspondence between MacGruer

and the Exposition authorities.

To again quote MacGruer (R. 608) concerning

the condition of Denivelle 's Process at the time he

brought it to the Exposition: "Well, at that time

it was very much of an experiment to himself".

GROUNDS FOR PETITION.

However, the testimony of these witnesses, while

it goes to a point beyond the intended limits of this

*"Mr. TowNSENi). ITnless you think tliere is some reason for me to call

]\Ir. Denivelle and have him repeat that story, I am inclined to rest and
take it as a finding by the Court of Appeals.

"The Court. I assume that these statements in his opinion are found

in the evidence in that case which you have introduced.

"Mr. To\VNSE]ND. Yes, your Honor.
"The Court. Then certainly it is before the Court in one way or

another.
"Mr. TowNSEND. Yes, your Honor, and, therefore it is not necessary

for me to repeat it?

"The Court. I would not think so."
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petition for rehearing, points to the prolonged ex-

perimental period of the Process far beyond the

time when the first application of 1913 was filed.

Denivelle's testimony, directed to the nature of

the Pennsylvania Station work, whether excluded

or overlooked, is by no means indispensable

to the real point here in issue, viz. : connecting up of

the final acceptmice of the job by the Railroad in

December 11, 1911, the release of Deuivelle, the exon-

eration of his bonds at that time (and not until that

time), and the filing tvithin two years thereafter

of the application for his first application for pat-

ent on August 2, 1913. This Court cannot ignore

the effect of this 1913 application without the grav-

est injustice to the plaintiff and a violation of ac-

cepted principles of law as firmly established as the

statute governing public use itself.

IT WAS THE RAILROAD COMPANY THAT WAS RE-
LEASED AND NOT DENIVELLE ON NOVEMBER
29, 1910.

Denivelle was not released on November 29, 1910,

although he was by his bond given on that day

forced to release the Railroad Company^ which lat-

ter, in turn, accepted the work only conditionally.

At pages 137 and 138 of the bound volume of Ex-

hibits is the bond that Denivelle's Company gave

the Railroad Company on the date mentioned.

Note what the release says:

"* * * for the consideration aforesaid the

said Denivelle Hydraulic Composite Stone
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Company liere'by releases and discJiarges the

said George A. Fuller Company of and from
all claims * * * and also agrees to repair

and make good any damages or fault in the

said work that may appear within one year
from the date of this instrument * * * and,

in consideration of the additional payment of

$3,500. to be made by the said Pennsylvania
Tunnel & Terminal Railroad Company at the

expiration of such maintenance period, the

said Denivelle Hydraulic Composite Stone
Company, in addition to its maintenance bond
now in effect, further stipulates and agrees

that its Mr. Denivelle shall personally look

after such maintenance and shall give his best

advice and assistance in keeping same in satis-

factory condition during the period above
specified."*

The Court will appreciate it is a very different

thing whether Denivelle was released or the Rail-

road Company was released whilst Denivelle was

held. It is manifest from the bond itself, from all

the correspondence passing and from the testi-

mony of all the witnesses that in signing this re-

lease Denivelle remitted any and all claims against

the Railroad Company in consideration of his re-

ceiving certain moneys then due him and the prom-

ise of additional compensation for the future in

*Even this bond and- release of the Railroad Company by Denivelle
did not become etiective on the date it was signed because on November
30, 1910, McKim, Mead & White wrote the Geo. A. Fuller Company
(page 165, Book of Exhibits) :

"We beg to advise you that the Denivelle Hydraulic Composite
Stone Company have signed their final release at this office and we
have forwarded same to the Pennsylvania Company, and, therefore,
there will be no objection to your paying them the final balance."

This release by Denivelle of the Eailroad Company was forwarded
November 30, 1910 bv McKim. Mead & White to ]\Ir. Gibbs (see page
166, Book of Exhibits).
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connection with the same work and that money
only passed subject to Denivelle guaranteeing his

services for the maintenance of that work for an-

other year. The testimony shows without one word

of contradiction that under that liability Denivelle

was compelled to do certain work that developed

long after November 30, 1910 and even after No-

vember, 1911, and into 1912 and 1913, as testified to

by Whipple, Cooke, Webster and others, which tes-

timony is quoted at length in our brief.

Denivelle spent considerable sums for labor alone

during the years 1911 and 1912, for which he receiv-

ed no compensation except as embraced in his guar-

antee and release of the Railroad Company.

The Denivelle Company did not become released

even at the end of the year from November 29,

1910, because on December 5, 1911, (which is well

within the two year period of Denivelle filing his

first application) McKim, Mead & White wrote

Mr. Gibbs as follows (page 168 Book of Exhibits) :

''December 5, 1911.

"PENNSYLVANIA STATION
''Mr. George Gibbs, C. E. E. T. & S. Co.,

"Pennsvlvania Station,

"New York Citv.

"Dear Sir:

"We enclose herewith original letters from
Denivelle Hydraulic ComDosite Stone Com-
pany making application for the sum of $3500.
now due in accordance with the understanding
embodied in release of November 29, 1910.

'

'We have made an inspection of the imitation
travertine in the Waiting Room and Arcade,
various defects in tvhich have been rectified^ by
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the above concern during the last two months
and recommend the above mentioned claim, in

the sum of $3500., be granted.

"Yours very truly,

''McKim, Mead & White,
"per
"Genl. Supt."
(Italics ours).

The foregoing is consistent and in absolute har-

mony with the testimony in the first case.

Then it is to be remembered that the indemnity

bond of $50,000.00 was not exonerated on the sign-

ing of the release of November 29, 1910. That had

to rtm another year. Why? Manifestly if the job

had been accepted unconditionally and the bond

was merely to cover the doing of the work and

turning the job over to the Company, the liability

under the bond would naturally have terminated on

delivery.

Because there was no unconditional or final ac-

ceptance of the job by the Railroad Company at that

time, they insisted not only on the personal liability

bond and release by Denivelle but on the $50,000.00

indemnity bond continuing.

The architect, Mr. Fenner, member of the firm of

McKim, Mead & White, said (R. 185-186) concern-

ing this release by Denivelle and his guarantee:

"this form of Release, including the require-

ment that the contractor continue to maintain
the work for a given period and devote his own
time to that, is somewhat unusual—I don't re-

call any other case in our practice where just that

course has been followed."
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If we read Fenner's testimony and that of Web-

ster and the other witnesses, the cause is not hard

to find for this unusual proceeding. It was simply

that everybody was dealing with something un-

known and untried. Bear in mind we are now only

speaking of the period for 1911 and until such time

as the Railroad Company released Denivelle, paid

him in full and accepted his job. They did not do

that on November 29, 1910, and certainly not ear-

lier than November or December, 1911.

Until they had accepted it they had not relieved

Denivelle of liability.

Until they had acknowledged the sale was com-

plete they had not released him.

PERIOD FOR EXPERIMENTATION.

Above all and this point appears entirely to

have escaped this Honorable Court's attention:

Until there had been a test of the Pennsylvania

Station work there was no evidence of an ''Inven-

tion" sufficient to fill the requirements of the

Statute.

Under the statute. Section 4886, the Courts recog-

nize the right of an inventor to a reasonable time

in which to experiment for the purpose of perfect

ing his invention and demonstrating its utility, and

where the time thus spent, if in good faith, is

somewhere within the two year period of limita-

tion. At page 123, 7 Annotated Statutes, it is said:
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'^ Experimental use. Experimental use is of

two sorts:

(1) In order to enable the inventor to test

the practicability or utility of his invention,

and to prove and perfect the same;
(2) In order to satisfy the public that the

article invented is adapted to meet the public

need." (Swaijne v. Holyoke Machine Co., 102
Fed. 910.)

And again:

''An inventor has a reasonable time in which
to experiment for the purpose of perfecting his

invention and demonstrating its utility, and the

time thus spent, if in good faith, is no part of

the two-year period of limitation."

In Sec. 126 of Rohinson on Patents, the author

states as follows:

''Reduction to Practice Requires the Prac-
tice of an Art or the Construction of an In-
strument.

This requirement of the law is satisfied with
nothing less than the actual practice of some
art, or the construction of some article of
manufacture. A tvritten description of the
proposed invention, even when so fully illus-

trated by drawings that any person skilled in

the art could carry out the ideas of the in-

ventor, is not sufficient. A model exhibiting
the article in all its parts, disclosing its mode
of operation and clearly showing its feasibility,

is equally ohjectionahle.^'

In Sec. 127 of the same book, the author, in re-

spect to the reduction to practice of an article such

as involved in this case, states as follows:

"If it be an article, it must appear, either
upon its face or through the tests to which it
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is subjected, that it is able to accomplish the

purpose for which it was designed." (Italics

ours.)

THAT A REDUCTION TO PRACTICE MUST
INVOLVE USE.

Smith V. Goodyear Dental Vulcanite Co., 93

U. S. 486; 23 L. Ed. 952;

Pittsburgh Water Heater Co. v. Beler Water

Heater Co., 228 Fed. 677:

"Invention, from the statutory standpoint,

requires, not merely an abstract conception, but
a concrete adapting to practical use.

"The law is that whoever first perfects a
machine is entitled to the patent, and is the

real inventor, although others may * * *

have had the idea, and made some experiments
looking towards putting it in practice. * * *

He is the inventor, and is entitled to the pat-
ent, who first brought the machine to perfec-
tion, and made it capable of useful operation'
(Washburn v. Gould, 3 Story, 122, 123, Fed.
Gas. No. 17,214, Mr. Justice ' Story quoted)."
(Italics ours.)

"He is the first inventor, in the sense of the
patent law, and entitled to a patent for his in-

vention, who first perfected and adapted the
same to use, and it is well settled that until the
invention is so perfected and adapted to use it

is not patentahle under the patent laws."
(Italics ours.)

TEST NECESSARY.

Smith V. Warnock, 271 Fed. at 558:

"While it may well be that he had his ma-
chine, which was tested out in September, com-
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pleted in August, it is the actual test that is

essential to establish reduction to practice."

Miehle v. Scott (& Scott, 40 Appeals D. C. 17

:

^^ Obviously, this invention does not involve

a device so simple in character as to demon-
strate its oiun usefulness without test. (Syde-
man v. Thoma, 32 App. D. C. 362, 373.)"********

'^It could not he known that the invention

was complete until the ability of the combina-
tion of elements to produce the desired result

had been demonstrated/' (Italics ours.)

Curtis V. Jannin, 278 Fed. 454 (C. C. A.

2nd Cir.).

This is the famous hydroplane case.

"The law is well settled that where an in-

vention is designed to perform a definite pur-
pose, a construction embodying it must be
capable when operated of performing that

purpose. If tests are necessary to demonstrate
such capability, then tests must be made, and
the tests so made must result in the expected
performance." (Sydeman v. Thoma, 32 App.
D. C, 362.)

The facts there recall the situation here where

the Court said of Curtis

:

''There was no living man skilled in the art

of hydro-aeroplaning, because (on this record)
no one had ever flown from water, except
Fabre, and he could only return by breaking
his machine; and hydro-planing did not teach
hydro-aeroplaning. Men knew how to skim
over water, but (as is sufficiently shown by the
fact-findings below) it required much inventive
skill to enable the hydroplane bottom to leave
the water, and take 'the last step that counts,'



19

or to introduce into a long boat the 'break'

subsequently utilized.
'

'

Note what Architect Fenner, one of defendant's

own witnesses, said (R. 180-1) :

''* * * until the work was completed and
had stood certain tests of time and use, no one
could be certain that the results indicated from
the samples would actually be brought about
in reality."

There certainly can be no doubt in the mind of

the Court that taking the history of this Process

as outlined by all the witnesses, particularly Web-

ster, Fenner, Whipple, Cooke and the defendant

MacGruer, a great amount of testing was necessary

and the Process remained experimental for several

years. For instance, see the affidavit of Wagner

(R. 51) and the 1913-1914 correspondence pass-

ing between MacGruer and the Exposition author-

ities. MacGruer (R. 608) speaking as of a date as

late as 1913 concerning the Denivelle Process:

''Well, at that time it was very much of an experi-

ment to himself."

Fenner said (R. 180-181)

:

"Certainly the preparation of samples was
an experiment, for to the best of my knowledge
nothing of the sort had ever been attempted
before."

And, again:

"Here is a new material with no data, no
precedent to enable anybody to determine wdth
any accuracy, certainty or finality what the
result would be."
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DENIVELLE'S ORIGINAL APPLICATION,
AUGUST 2, 1913.

Independent of any necessity for test, if this job

was not accepted until November, 1911, or later, as

the record plainly shows, then there was not a

public use nor sale either of a process or a product

more than two years prior to August 2, 1913, when

Denivelle filed his original application. The Au-

gust, 1913, application absolutely disproves aban-

donment by Denivelle.

It is, of course, elemental that abandonment is

never presumed. It is likewise elemental that the

filing of an application for patent is conclusive

proof of an intention not to abandon. That an

original application frequently is incomplete, in not

showing all the details and advantages of an inven-

tion, is a matter of common knowledge. Indeed,

many patents issue for meritorious and funda-

mental inventions while the applications are faulty

and where the invention, perhaps, was only imper-

fectly understood at the time the application was

drafted.

A striking instance of this is the Candy Machine

patent that went from this Court to the Supreme

Court (Hildreth v. Mastoms, 257 U S. 27; QQ L.

Ed. 112), where the patent was sustained, although

this Court held the patent for an inoperative ma-

chine (263 F. 571, 575).

The greatest liberality is permitted in regard to

determining whether one application is a con-

tinuation of or substitution for a prior one in order
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to preserve the invention, where the original and

later abandoned application constitutes a connecting

link between reduction to practice and final ap-

plication for patent. It cannot be successfully

maintained for one moment that this original ap-

plication of Denivelle did not embody the substance

of what was later patented to him.

When we see what Webster, Cooke, Fenner and

the defendant MacGruer say of the long period of

experimentation, through which this invention

passed, and the refraining from infringement for

a long period of years because of the prolonged

uncertainty of the Denivelle departure from the

beaten paths of architectural decoration, certainly

this Court will not apply the rule of Root v. The

Hallway, where the facts do not run parallel.

Here it is shown that even before actually enter-

ing upon the Exposition work in 1913 Denivelle

took definite steps to protect himself.

In this connection we have only to quote claim

1 appearing in the original application of August

2, 1913 (Exh. 25 at page 4), this claim reading as

follows

:

''1. The method of producing artificial

stone surfaces which comprises the application
of a series of jets or sprays of a mobile sub-
stance upon a surface by the movement of a
vessel containing the substance and having dis-

charge mouths, and moving said vessel along
the surface upon which the substance is to be
deposited, tlierehy forming substantially par-
allel lines or veins of the substance, and then
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filling in the plastic hody over said veins to

incorporate said veins into and upon tJte sur-

face of the body."

This claim is broader than any claim in the

patent and covers the method of veining and build-

ing up with or ivithout voids.

We are now brought to a consideration of what

steps Mr. Denivelle took to protect his invention

by way of patent.

The immediate application on the patent in suit

was filed October 20, 1915; being a division amd

continuation of his original application filed Au-

gust 2, 1913, Ser. No. 782,671, and relating to the

same subject-matter of invention.

Referring to the File Wrapper of the patent, in

evidence as ''Plaintiff's Exhibit 4", attention is

directed to the official letter of September 16, 1916,

in which the Examiner said:

"Under the provisions of Rule 43, cross

reference must be made to copending applica-

tion 782,671. * * *

"The claims are allowable, as at present ad-
vised."

Rule 43 above referred to is as follows:

"When an applicant files two or more ap-

plications relating to the same subject matter

of invention, all shotving but only one claim-

ifig the same thing, the applications not claim-

ing it must contain references to the applica-

tion claiming it." (Rules of Practice in the

United States Patent Office.)
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By reference to Exhibit 25, it is shown that Mr.

Denivelle filed his old original application 782,671

on August 2, 1913, for a Process and Apparatus for

Simulating Stone. In the first official action on

said application, 782,671, Paper No. 2, the Patent

Office held:

^' Claim 1 is drawn to a process of making
artificial stone surfaces, while claims 2 and 3

are drawn to a depositing device. Division is

required/^ (Italics ours.)

DIVISIONAL AND CONTINUING APPLICATIONS.

The action of the Patent Office in demanding

division in Ser. No. 782,671 finds its authority in

Rule 42 of Rules of Practice, United States Patent

Office, reading as follows

:

''42. If several inventions, claimed in a
single application, be of such a nature that a
single patent may not be issued to cover them,
the inventor will be required to limit the de-
scription, drawing and claim of the pending
application to whichever invention he may
elect. The other inventions may be made the
subjects of separate applications, which must
conform to the rules applicable to original
applications. If the independence of the inven-
tions be clear, such limitation will be made be-

fore any action upon the merits; otherwise it

may be made at any time before final action
thereon, in the discretion of the examiner. A
requirement of division w^ill not be repeated
without the written approval of a law exam-
iner. After a final requirement of division, the
applicant may elect to prosecute one group of
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claims, retaining the remaining claims in the

case with the privilege of appealing from the

requirement of division after final action by
the examiner on the group of claims prose-

cuted."

It is an elementary rule of patent law frequently

applied both by the Courts and in the Patent Office

that a divisional application dates back to the orig-

inal one and secures to the applicant the benefit

of a constructive reduction to practice, irrespective

of whether the claims of the divisional application

were in the original as filed or not (Lotz v. Kenny,

135 O. G. 101).

It is settled law that an application may be con-

tinued by filing a second application, retaining the

benefit of the original filing date of the first applica-

A leading case on the subject is Union Carbide

Co., 172 Fed. 120. The facts in that case applicable.

to the present are stated by the Court at pages

129, 130 and 131, as follows:

''Thomas L. Wilson, complainant's witness,

says that he made the invention described in

the patent in suit, No. 541,138, May 3, 1892, at

Spray, Rockingham Count.y, N. C. As his ap-
plication w^as filed March 4, 1895, two years and
ten months intervened between the making of
his alleged invention and the filing of the ap-
plication. On September 14, 1892, he wrote in
his note book, describing his product 'clean

and perfect crystals of calcium carbide,' and
says he sent specimens abroad. Here was his

new discovery, his new form of crystalline cal-
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cium carbide. In his notes he says he produced
crystalline carbide from time to time before.

He says that, on producing his calcium carbide,

of perfect crystals, he sent some of it to Lord
Kelvin, Glasgow University, Kingdom of Great
Britain. There was no injunction of secrecy,

and Lord Kelvin used it. He also sent it to

other places and made no secret of his dis-

covery.

''Here we are not dealing v/ith the process,

but with the product, and Wilson not only sent

it to Lord Kelvin, but he informed him what
it v/as, and Lord Kelvin used it, experimented
with it, produced acetylene gas with it and
there was no injunction of secrecy or limitation

on its use.

''The main use of calcium carbide of any
kind was to produce acetylene gas, or gas, and,
when Lord Kelvin and others put it to this use,

it was a user by them and a public use; there

being no restrictions or lirxiitations. But March
15, 1893, Wilson filed an application for this

discovery, in which he claimed calcium carbide

broadly. He did not claim crystalline calcium

carbide, or crystalline calcium carbide existing

as masses of aggregated crystals. That appli-

cation wa,s rejected. He filed another claim for

the process and product, and finally this claim.

Was this sufficient to avoid the statute, or put-

ting it another way, was this the filing of an
application for a patent for his discovery, or

invention, sufficient to comply with the statute"?

In view of Victor Talking Machine Co. et al.

V. American Graphophone Co. (2nd Cir.), 145

Fed. 350, 76 C. C. A. 180, I must hold, I think

that this v/as a continuation of the original ap-

plication sufficient to take the case from the opera-

tion of the statute,"
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Badische Anilin & Soda Fahrik v. A. Klipstein

& Co., 125 Fed. 543, 555

:

"The Supreme Court, in Godfrey v. Eames,
1 Wall. 324, 17 L. Ed. 684, says:

** *A change in the specification as filed in the

first instance, or the subsequent filing of a new
one, whereby a patent is still sought for the sub-

stance of the invention as originally claimed, or a

part of it, cannot in any wise affect the sufficiency

of the original application, or the legal conse-

quences flowing from it. To produce that result,

the new or amended specification must be in-

tended to sei've as the basis for a distinct and
different invention, and not contemplated by
the specification as submitted at the outset.'

"If the generic claim here is not for the

process, but for the new article, however made,
which is formed of designated components and
responds to designated tests, the later and the

earlier applications will be treated as continuous,

for the purpose of saving the patent from the

effect of an earlier issue of a specific patent."

Gillette Safety Razor v. Clarke Blade Co.,

187 Fed. 149.

The Gillette patent issued November 15, 1904, on

an application filed December 3, 1901 ; being a con-

tinuation of an earlier application which was aban-

doned simultaneously with the filing of a subse-

quent application. The court says (page 155) :

"After a careful examination of the evi-

dence, I am satisfied that Mr. Gillette made
and disclosed his invention in the summer or
fall of 1895, and that he constructed usable

razors embodying the essential features of the

patent in suit at least as early as February,
1897. * * * He delayed making any appli-
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cation therefor until August, 1899. His appli-

cation as then made was allowed June 28, 1901,

but before the expiration of the six months
allowed by law for making the final payment
therefor the application was abandoned. There

was filed, however, simultaneously with the re-

quest to abandon that application another for

the same invention. * * * There was nothing
in this action which was illegal or questionable.

He did not abandon his invention but simply
withdrew his first application and in so doing
expressly reserved all rights in his invention.

This procedure was proper. Hayes-Young Tie
Plate Co. V. St. Louis Transit Co., 137 Fed. 80.

Both applications were pending in the Patent

Office at the same time and both related to the

same invention.

And in Aurora Mantle & Lamp Co. v. Kauf-

mann, 243 Fed. 911, 915 (C. C. A. 7th Cir.), the

Court said:

''Kaufmann first attempted to secure a process

and a product patent through one appli-

cation. The examiner ordered the claims for

the process patent stricken out. Applicant was
then confronted with the necessity of an appeal
or the filing of a new application. The action
of the Patent Office was discretionary (IT. S.

ex rel. Steinmetz v. Allen, 192 IT. S. 547, 561,
24 Sup. Ct. 416, 48 L. Ed. 555), which discre-
tion, unless clearly abused, was not subject to

review. Kaufmann, therefore, acquiesced in the
ruling and made a separate application for the
patent on the process. The Patent Office under-
stood the situation clearlv, and recognized
Kaufmann ^s right to a division."
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In KirscKberger v. American Acetylene Burner

Co., 128 Fed. 599, the Court of Appeals for the

Second Circuit, said at page 606:

''It is contended, therefore, that the original

specification failed to describe the process cov-

ered by the patent in suit, and that claims 1

and 2 of the patent are invalid. This conten-

tion is unsound, for the following reasons: (1)
The amendment was filed within three months
after the filing of the original specifications,

and before, so far as appears, other inventors
whose rights had been prejudiced had entered
the field. Railroad v. Sayles, 97 U. S. 554, 24

L. Ed. 1053. (2) The original drawings and
specifications sufficiently show and suggest the

claims finally made, or at least are not incon-

sistent therewith. Hobbs v. Beach, 180 U. S.

383, 21 Sup. Ct. 409, 45 L. Ed. 586. (3) Sub-

ject to the foregoing rules, an inventor may
amend his specification so as to include therein

all the advantages within the scope of his in-

vention. Singer Mfg. Co. v. Cramer, 109 Fed.
652, 658, 48 C. C. A. 588."

The foregoing excerpts as to what circumstances

will not be held to constitute "public use" and

taken with the steps that this patentee took to

protect his invention must convince this Court that

there was no such ''public use" more than two

years prior to applying for a patent as will defeat

the patent in suit.

CONCLUSION.

The questions here of "reduction to practice"

when a reduction to practice took place, and of
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''due diligence" and of "public use" as distinct

from ''use by the public", and "continuing appli-

cations", are not only important but clearly defined

branches of patent law. When we consider the

technical as well as the practical difficulties that

confronted this patentee, his really great contribu-

tion to architectural decoration, the Court should

be strongly moved to exercise liberality in favor of

the patentee consistent with the industrial welfare

of the country.

As said by Justice Clifford in the case of Sey-

mour V. Oshorne, 11 Wallace, 533:

"Letters patent are not to be regarded as
monopolies, created by the executive authority
at the expense and to the prejudice of all the
community except the persons therein named
as patentees, but as public franchises granted
to inventors of new and useful improvements,
for the purpose of securing to them, as such
inventors, for the limited term therein men-
tioned, the exclusive right and liberty to make
and use, and vend to others to be used, their
own inventions, as tending to promote the
progress of science and the useful arts, and as
matter of compensation to the inventors, for
their labor, toil and expense in making the
inventions, and reducing the same to practice
for the public benefit, as contemplated by the
Constitution and sanctioned by the laws of
Congress. '

'

Once the public gains the impression that a pat-

ent can be infringed with impunity the develop-

ent and growth of science and the useful arts will

be arrested.
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While the Federal Courts and this Court par-

ticularly give painstaking consideration to patent

cases, the abstruse nature of the practice in itself

will often justify a rehearing of a case. For in-

stance, in Westinghouse v. Power Brake Co., 170

TJ. S. 537, the Supreme Court itself required three

hearings before it could determine the meaning and

scope of the patent in suit. A more recent example

of the necessity for rehearings is seen in the history

of the litigation over the Oil Flotation patent

(Minerals Separation v. Hyde, 242 U. S. 261 ; Same

V. Butte & Sup. Min. Co., 250 U. S. 336), with

which this Court is thoroughly familiar.

We humbly pray this Court that a rehearing may
be granted and that upon said rehearing the de-

cree of the trial Court be reversed.

Dated, San Francisco,

April 1, 1925.

Respectfully submitted,

Chas. E. Townsend,

Wm. a. Loftus,

Attorneys for Appellant

and Petitioner.
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Certificate of Counsel.

I hereby certify that I am the principal attorney

for appellant and petitioner in the above entitled

cause and that in my judgment the foregoing peti-

tion for a rehearing is well founded in point of

law as well as in fact and that said petition for

a rehearing is not interposed for delay.

Dated, San Francisco,

April 1, 1925.

Chas. E. Townsend,

Of Counsel for Appellant

and Petitioner.

(APPENDIX FOLLOWS.)
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Appendix A

In the United States Circuit Court of Appeals

for the Ninth Circuit.

No. 4269
. ^

Paul E. Deiiivelle,

Appellant,
vs.

MacGruer & Simpson (a copartnership), and

George Smith MacGruer and Robert Mor-
ton Simpson, individually, and sometimes

doing business as MacGruer & Co.,

Appellees.

Upon Appeal From the Southern Division of the United

States District Court for the Northern

District of California

Third Division.

In Equity: Suit for infringement of Patent No.

1,212,331 for Artificial Travertin. Dated January

16, 1917.

Chas. E. Townsend,

Wm. A. Loftus,

Attorneys for Appellant.

Munn, Anderson & Munn,

Attorneys for Appellees.

Before Gilbert, Hunt, and Morrow, Circuit Judges.

Morrow, Circuit Judge.
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Appellant brought suit in the court below for in-

fringement of his patent, No. 1,212,331, issued Jan-

uary 16, 1917, application filed October 20, 1915,

for the manufacture of artificial stone structures

simulating travertin stone.

This same patent was in issue in the case of Los

Angeles Lime Company and Paul E. Denivelle v.

C. L. Nye, and same plaintiffs v. E. Ceriat, 270

Fed. 155, where the lower court held the patent

invalid, and was reversed by this court on appeal.

In both of these prior cases the appeals brought

to this court the questions of the novelty and utility

of the process and product described and claimed

in the patent in suit. After careful examination

and consideration of the evidence, this court held

that both the novelty and utility of the process and

product had been sustained; that the patent was

valid, and that the defendant had infringed.

It was contended in behalf of the defendants in

these prior cases, as in the present case, that both

process and product had been in public use for

more than two years before the application was

made for the patent on October 20, 1915, and that

the invention had been abandoned. The evidence in

support of this contention related mainly to the use

of the imitation travertin, in accordance with plain-

tiff's patent in the construction of the Pennsylvania

Railroad Station in New York City in 1909 and

1910. The plaintiff testified that the work on that

structure was experimental, and accordingly this
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court held that neither the process nor the product

had been in piiblic use or on sale in this country

within the meaning of the statute for more than

two years prior to the application for the patent.

Defendants, in their amended answers in the

present case, admitted the prior adjudication of the

patent in suit in this court, but alleged that the

defense introduced in those cases was incomplete

and that material evidence, affecting the validity

of the patent, was not known to the defendants at

the time said cases were tried, or, if known, was

omitted.

It was further alleged that upon such new evi-

dence discovered by defendants and not before this

court in the prior cases, taken in connection with

the evidence in the prior cases, would show, beyond

a reasonable doubt, that the patent was invalid and

of no force or effect.

In this behalf it was alleged that the patent in

suit was void, invalid, and of no force and effect,

for the reason that more than two years before

the application therefor was filed, plaintiff put into

public use and on sale in United States the alleged

new process therein shown, described, and claimed,

and constructed and installed imitation travertin

made in accordance with that process; and that the

plaintiff, if he was ever the first and original in-

ventor of the alleged process and product shown,

described, and claimed in the patent, which the de-

fendants denied, he abandoned the same to the



public before he filed the application for the patent

by making an extensive public use thereof in

United States and permitting others to extensively

use same in the United States for more than two

years before he filed his application without assert-

ing any claim that the same constituted an inven-

tion, or any exclusive rights in and about the same.

Further answering, the defendants alleged that

at the time of filing the application for the patent,

it contained no claims for a cementitious structure,

or the product of the alleged new process, and that

claims nine and ten, nor any similar claims, were

not contained in the said application when first

filed, but such claims were introduced by amend-

ment after the case was filed without any supple-

mental oath, and are not covered by the original

oath. Wherefore it is alleged said claims constitute

new matter and are invalid, void, and of no force

and effect.

This suit was brought July 16, 1923, and a re-

straining order pendente lite was issued by the late

Judge Van Fleet. The case was tried before Judge

Bourquin, who dissolved the preliminary injunc-

tion and decreed that plaintiff's patent was invalid

as to claims 1, 2, 5, 9, and 10 (the claims charged

to be infringed), by reason of public use and sale

more than two years before the application for the

patent was filed ; and that claims 9 and 10 were void

by reason of the absence of the supplemental oath.
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The character and scope of the invention is dis-

closed in the following claims:

Claim I.

A process for the manufacture of striated arti-

ficial stone structures which comprises

1. depositing upon a prepared surface of de-

sired form a series of narrow layers of plastic ma-

terial,

2. depositing upon said layers and upon the ex-

posed surfaces therebetween as suitable material of

such texture and consistency as will leave numerous

small portions of said exposed surfaces out of con-

tact with said material,

3. binding together said layers and said material

with a fluid cement,

4. and allowing the mass to set.

Claim II.

A process for the manufacture of striated arti-

ficial stone structures which comprises

1. same as first claim with the addition of "of

a certain color" to layers of plastic material,

2. depositing upon said layers and upon the ex-

posed surfaces therebetween a suitable material of

a different color and of such texture and consist-

ency as will leave numerous small portions of said

exposed surfaces out of contact with said material.

The remaining elements of this claim are the

same is in the first claim.



Claim V.

A process for the manufacture of striated arti-

ficial stone structures, which consists in

1. preparing a mold of suitable outline with an

insulator,

2. forming veins of plastic material over this

prepared surface,

3. depositing loose, lumpy material over the

veining to provide pockets,

4. binding the pocket-forming material with the

veining material,

5. and leaving certain iDockets exposed on the

surface adjacent to the mold surface.

Claim IX.

A cementitious structure suitable for decorative

purposes comprising

1. a mass of cementitous material at least one

surface of which is shaped and striated and formed

with small irregularly spaced depressions,

2. the striae constituting the exposed portions

of shallow inlays of uniformly colored cement.

Claim X.

A cementitious combination for decorative use,

such as a finish for exterior or interior building

walls and ceilings, which combination is

1. formed of differently toned thin layers or

strata,



2. the said layers only partly connected one to

the other in such manner as to leave serrated voids

in stratified formation between said layers,

3. said layers and voids existing only adjacent

to the surface but giving an appearance, when

erected, of extending through the depth of the mass,

4. the resulting decorative surface simulating

that of a natural stone structure of sedimentary

origin.

The controlling question on this appeal is

whether, upon the evidence now before the court,

the art described in the patent as an invention

and the product of such art had been in public use

or had been on sale for more than two years before

the plaintiff made application for the patent there-

for on October 20, 1915 (Sections 4886 and 4920,

Rev. Stat, as amended ; Sections 9430 and 9466,

Comp. Stat.).

The evidence upon this question relates mainly

to the use of imitation travertin, in accordance with

plaintiff's patent, in the construction of the Penn-

sylvania Railroad Station at New York City in

1909 and 1910. The plaintiff, on his motion for a

preliminary injunction, said among other things:

''The patent in suit is for the manufacture of

artificial stone in simulation of Roman travertin."

The imitation travertin stone constructed and in-

stalled by the plaintiif in the Pennsylvania Station

in New York City is admitted by the plaintiff to be



the invention described in his patent. He says in his

affidavit

:

"The process is well defined in claims 1, 2, and

5 of the patent * * * along with claims 9 and

10 covering the product produced by the practice of

the process."

After some details descriptive of the process, the

plaintiff says:

''The intrinsic merit of the invention has found

expression in a large practical way in its extensive

use by affiant in the monumental structure of the

Pennsylvania Railroad Station in New York City

and the wall surfacing of the buildings of the

Panama-Pacific International Exposition in San

Francisco; this work in each instance being under

the personal supervision of affiant, the patentee."

Plaintiff says further "that there is no known

method of commercially producing artificial traver-

tin except by plaintiff's patented method."

In his affida^dt, plaintiff refers to the application

of the process in many other monumental buildings,

concluding with a recital of certain negotiations car-

ried on between the plaintiff and defendants for the

use by the defendants of the invention in the con-

struction of the Biltmore Hotel in Los Angeles, the

failure of such negotiations and the use by the de-

fendants of the invention in that building constitut-

ing the alleged infringement of plaintiff's patent.

It appears from the evidence that McKim, Mead
& White were the architects who designed and



supervised the construction of the Pennsylvania

Station in New York City, and that the George A.

Fuller Constniction Co. was the general contractor

for the construction of the building; that on July

20, 1908, plaintiff's firm, Hammerstein & Denivelle,

submitted proposals in writing to George A. Fuller

Co., the general contractor, to execute, furnish, and

erect complete the entire work in the Pennsylvania

Terminal Building in New YorL: City, and shown

and specified according to memorandum specifica-

tion. The work proposed by Hammerstein & Deni-

velle was to be made in "our composite granite

and Roman travertin in cast
""' * "' by an accur-

ate method and process that guarantees uniform

results; producing not an imitation, but an exceed-

ingly durable and true substitute for real travertin

and granite without the slightest danger of flaking

or disintegration. '

'

The entire work was to be as per understanding,

and to the entire satisfaction of the architect, for

the sum of $167,000. This proposal was followed

by other proposals upon revised estimates and by

a new corporation, the Denivelle Hydraulic Com-

posite Stone Company, succeeding to the business

of the firm of Hammerstein & Denivelle. Bids were

submitted by other contractors, who thereupon be-

came competitors to do the work according to the

specification calling for artificial travertin without

protest or objection from Hammerstein & Denivelle,

or their successors in business, that the other bid-

ders were proposing to use plaintiff 's invention.
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Furthermore, the successful bidder was required

to pay to each of the unsuccessful bidders the sum

of $200 for the samples submitted with their bids.

The bid of the Denivelle Hydraulic Composite

Stone Co. was accepted because it was the lowest

bid, and it thereupon paid to each of the other

bidders the sum of $200 in accordance with the

agreement in that behalf. The Denivelle bid resulted

in a contract with the Company in writing- dated

March 5, 1909.

The contract recites that the Denivelle Hydraulic

Composite Stone Company, a corporation, is a sub-

contractor, and the George A. Fuller Co., a corpora-

tion, is the contractor; that the contract is for fur-

nishing and installing all the imitation travertin

and artificial stone required in the construction of

the new Terminal Station then being erected on the

site described in New York City for the Pennsyl-

vania Tunnel and Terminal Railroad; that the con-

tract is for the sum of $109,379.00 to be paid for in

installments as the work progresses, the final pay-

ment to be made within thirty days after the con-

tract is fulfilled, the contract to be completed in

eight months from its date; the sub-contractor to

furnish to the contractor a bond in the sum of fifty

thousand dollars ($50,000.) for the faithful per-

formance of the contract; the sub-contractor agreed

to repair and make good any damage or fault in the

building that might appear within one year after

its completion as the result of imperfect or defec-

tive work done or furnished by the sub-contractor.
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The bond was given and accepted by the general

contractor, and the work proceeded.

The contract was comy)leted in accordance with

its terms, and on November 29, 1910, the Deni-

velle Hydranlic Composite Stone Company exe-

cuted an acknowledgment that it had received from

the contractor, for the construction of the New
York Station of the Pennsylvania Tunnel and

Terminal Company, the sum of $125,741.03 in full

pajinent of all mione^^s due or to become due from

the contractor imder or in connection with the con-

tract with the Denivelle Hydraulic Composite Stone

Company bearing date March 5, 1909. For the con-

sideration stated, Denivelle HjTlraulic Composite

Stone C/ompany released and discharged the con-

tractor of and from all claims, liens, and demands

of every kind and character arising or to arise out

of or in connection with the said contract, and also

agreed to repair and make good any damage or

fault in the said work that might thereafter appear

within one yeai* from the date of the release as a

result of imperfection and defective workmanship

and material furnished, and, in consideration of

the additional payment of $3500. to be made by the

said Pennsylvania Timnel and Terminal Railroad

Company at the expiration of sucii maintenance pe-

riod, the said Denivelle Hydraulic Composite Stone

Company, in addition to its maintenance bond then

in effect, further stipulated and agreed that its Mr.

Denivelle v/ould personally look after such main-

tenance work and would give his best advice and as-



12

sistance in keeping the same in satisfactory condi-

tion during the period above specified.

In the former case the plaintiff Denivelle testi-

fied that the work on the Pennsylvania Station was

experimental, that the idea was a new one, and

that it was commenced in 1910 and finished in 1913.

It was upon this testimony of the plaintiff, unsup-

ported by documentary or other evidence, that the

decision of this court was rendered. Plainly there

is now before the court a very different case, based

upon uncontradicted documentary evidence and oral

testimony fixing dates accurately for the plaintiff's

proposals, specifications, and the contract, its ac-

ceptance, the completion of the contract, and the

release of the plaintiff. In these documents the

character of the work is conclusively shown, from

which it appears that it was a sale for profit made

in competition with others upon specification, and

that its experimental character, if such it was, was

incidental and not the substantial purpose of the

transaction; that the work was finished, found sat-

isfactory by the architects, accepted and paid for

more than two years before the patent was applied

for on October 20, 1915. In the present case Deni-

velle, although testifying upon the trial, makes no

statement that his work on the Pennsylvania Sta-

tion was an experiment.

In the former case this court cited the case of

Elizabeth v. Pavement Co., 97 IT. S. 126, as stating

the rule of ''public use" as distinguished from a
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"use by the public" applicable to the facts before

the court. But the question here is not what con-

stitutes a "public use," but what constitutes the

act of placing the process and its product "on

sale" and selling the same for a profit, as distin-

guished from a transaction involving a use for sub-

stantially experimental purposes. The evidence in

the present case brings it clearly within the rule

stated in Root v. Third Avenue Railroad, 146 U. S.

220, where the Supreme Court had before it the well

known cable car inventioii. The court quoted ap-

provingly the opinion of the Circuit Court, stating

that " 'Manifestly the complainant received a con-

sideration for debasing and consenting to the use of

an invention which was designed to be a complete,

permanent structure, which was to cost a large

sum of money, and which, he knew would not meet

the expectation of those who had employed him,

unless it should prove to be in all respects a prac-

tically operative and reasonably durable one. If

he had entertained any serious doubts of its ade-

quacy for the purpose for which it was intended, it

would seem that he would not have recommended

it in view of the considerable sum it was to cost. At

all events, he did not treat it as an experimental

thing, but allowed it to be appropriated as a com-

plete and perfect invention, fit to be used practi-

cally, and just as it was, until it should wear out,

or until it should demonstrate its own unsuitable-

ness.'
"
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The court quotes also frorn Smith and Griggs

Mfg. Co. V. Sprague, 123 U. S. 249, 256, 257, where

Mr. Justice Matthews, speaking for the court, said:

''Where the use is mainly for the purposes of

trade and profit, and the experiment is merely inci-

dental to that, the principal and not the incident

must give character to the use. The thing implied

as excepted out of the prohibition of the statute is

a use which may be ])roperly characterized as sub-

stantially for purposes of experiment. Where the

substantial use is not for that purpose, but is other-

wise public, and for more than two years prior to

the application, it comes within the prohibition."

The decree of the Circuit Court in the Root case,

dismissing the bill, was affirmed.

It appears from the evidence that the plaintiff

made application on August 2, 1913, for a patent

for improvement in process and apparatus for

simulating stone, serial number 782,671. This ap-

plication was abandoned Octob(U" 30, 1916. There is

an intimation by counsel for plaintiff that the ap-

plication of October 20, 1915, was in continuation

and substitution for the earlier application of Au-

gust 2, 1913, and that upon a question of public

use, the inventor is entitled to the earlier filing

date.

It will not be necessary to discuss the question

whether the latter application for a patent in the

present case was a continuation of the first appli-

cation. The latter, made August 2, 1913, would not
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l)e sufficient to exclude the work ou the Pennsyl-

vania Station completed November 29, 1910.

We conclude that the patent is invalid for the

reason that more than two years prior to plaintiff's

application for the patent he had placed the process

and product of the invention on sale, and had sold

both the process and product to the Pennsylvania

Tunnel and Terminal Railroad Company for a

profit.

The decision of the District Court is affirmed

with costs.

(Endorsed) : Filed Mar. 2, 1925.

F. D. Monckton, Clerk.

By Paul P. O'Brien,

Deputy Clerk.
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Appendix B

In the United States Circuit Court of Appeals

for the Ninth Circuit.

No. 3532

Los Angeles Lime Company (a

corporation) and Paul E.

Denivelle,
Appellants,

vs.

Appellee,
On Denivelle

Patent No.

y 1,212,331 for

Artificial

Travertin.

C. L. Nye,

and

Los Angeles J^ime Company (a

corporation), and Paul E.

Denivelle,

Appellants,

vs.

E. Ceriat, individually and do-

ing business under the firm

name and style of E. Ceriat

& Co.,

i\ppellee.

Upon Appeals From the United States District Court for the

Southern District of California, Southern Division.

Chas. E. Townsend, of San Francisco, for Appel-

lants.

Ford & Bodkin, of Los Angeles, for Appellees.

Before Gilbert, Ross and Morrow, Circuit Judges.

Ross, Circuit Judge

:
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These suits were consolidated and tried as one

in the conrt below and wei*e argued and submitted

together here. From both suits the Lime Company

was eliminated in the trial court.

The suits were for alleged infringement of a

patent issued to Denivelle for the manufacture of

artificial ti'avertin, and the defense in each case was

lack of invention, prior use, and non-infringement.

The trial resulted in decrees dismissing the bills,

with costs to the defendants thereto.

If the patent is valid and the alleged prior use

not sustained, there can, we think, be no doubt

that in each case there was clear infringement.

Travertin is a natural rock of Italy, concerning

which the CenturyDictionar}^ says:

"It is a soft, porous straw-colored rock, easily

wrought when freshly quarried, and afterward har-

dening, and seeming, under the climate of Italy, to

be very durable. The exterior walls of the Colos-

seum and of St. Peter's are built of this material."

In the patent, which was issued January 16, 1917,

the patentee declares:

''This invention comprehends a process to be

used in the manufacture of an artificial stone simu-

lating travertin stone or marble and adapted to be

used especially for its architectural and decorative

surface effect.

"The embodiment of the invention may be con-

sidered in two aspects : (A) representing the method

as practised for casting separate articles, such as
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columns, capitals, figures, etc., later to be set in

place. (B) representing the method as practised

for surfacing and finishing structures already in

place, such as walls, cornices, etc.

"The first method embraces the application of

colored plastic material or ingredients, such as Port-

land cement, plaster of Paris, Keene's cement, mag-

nesite and water or other liquid substance with or

without aggregates to an upturned negative form,

or mold of existing type, of wood, plaster, cement,

etc., wherein there colored materials are so applied

before the final set or crystallization of the mass, in

a variet}^ of progressive steps consecutively, as to

produce in the cast or positive taken from said

mold, form, etc., automatically as a result of the

progressive steps and special application, a cer-

tain striated form of texture porousness in simula-

tion of a stone known as ^travertin' or 'Roman

travertin'. This process has to do mainly with pro-

ducing or obtaining a surface especially desirable

for reproducing in architectural and decorative

effect; this method of use and effect being an inno-

vation.

"The second method involves the use of the above

colored materials in a certain definite and novel

manner during their direct application to a wall or

ceiling, or similar surface, and before the set or

crystallization is complete, in order that the re-

sulting surface may have a colored striated or po-

rous surface in simulation of travertin or Roman
travertin texture or stone of similar striated porous-
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ness; this form of use and effect being an inno-

vation.
'

'

The present case involved the method as prac-

ticed for surfacing- and finishing structures al-

ready" in place, concerning which the patentee said

in his specifications:

''In proceeding by process (B) as in the case of

walls, ceilings, etc., already erected into position,

I employ the following steps : The plastic materials

or ingredients, such as Portland cement, Keene's

cement, magnesite, plaster of Paris, or a combina-

tion of the ingredients, are applied to walls or

ceilings, interior or exterior, whereby the resulting

surface obtains a striated porosity of the nature and

for the purpose of producing a simulation or imi-

tation of the surface that obtains in Roman tra-

vertin stone commonly known as 'travertin'; the

object being to incorporate several or all of the fol-

lowing steps in accordance with the degree or per-

fection in imitation or simulation required in the

finished surface from the architect's viewpoint:

"1. To a concrete, brick, metal or wood lath,

or any similar form of construction B, one or two

coats of plastic material or mortar, as 10, composed

of plaster of Paris, Portland cement, or Keene's

cement and sand or aggregate, is applied and

straightened to a fair surface. This application

may be varied in method and result; the object

being to form a foimdation for the steps which fol-

low.
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''2. Next, a colored mixture, as 11, composed of

white Portland cement, Keene's cement, magnesite,

plaster of Paris, or similar materials, with or with-

out a percentage of aggregate or sand added, is

reduced to a consistency of a soft paste in semi-

liquid form, by the addition of water or other

agency, and applied to the wall in that state by

means of a trowel, float or similar device to a vary-

ing thickness, in accordance with the depth of

porosity required in the finished result. This ap-

plication is immediately straightened roughly by

means of a rule or straight-edge. The foregoing

coat 2 is for the purpose of producing a background

coating of the general color from required, of suf-

ficient thickness to permit of the next operation.

'^3. One or several mixtures of different colors

of the foregoing ingredients, or reduced with water

or other liquid to a soft pasty consistency, is ap-

plied in a series of horizontal veins 12, of varying

length, with a narrow, long soft brush, or other

device immersed in the oue or several colored mix-

tures successively and applied to the coating 11 of

operation B2 above by stippling in while the ma-

terial of coat 11 is very soft. A light horizontal

trowel action is repeatedly applied. This is for the

purpose of providing light, horizontally striated

veins or lines of different colors or tones of color

in the finished result.

"4. While the foregoing coats 11 and 12 are still

very soft, a sharp stipple is produced to the full

depth of coatings 11 and 12 by means of a slender
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or narrow brush of stiff bristles held horizontally

and applied in a series of sharp jabs and pressure,

said stippled jabs being placed staggered, with

varying sequence^ between the coloi'ed veins 12 de-

scribed heretofore.

'*5. A light horizontal trowel application fol-

lows. This is for the purpose of producing the

greater porosity in texture markings required in

the finished result; the form and nature of the

bristles producing a jagged series of depressions,

horizontally striated formation, and the trowel's

pressure reducing the width of these depressions,

together with providing an undercut quality to the

stippling it would not otherwise have.

"6. While the coating 11 is still soft, but in an

advanced stage approaching set or crystallization, a

smaller series of jabs is applied in a horizontal

rotation by means of a stiff wire brush enough to

penetrate the surface, gradually hardening, and ap-

plied between the grosser markings and veins de-

scribed in operations B2 and B3. This is for the

purpose of producing the refinements of texture

or horizontal strata of porous quality not provided

or possible by prior operations described.

"7. The surface mixture 11, with its added vein-

ing mixture 12, is now finished hy the application of

vigorous troweling. This is for the purpose of re-

moving all imperfections, or unevenness that may
accrue during operations B2, B3, B4, B5, B6 and

B7, and to leave a straight, smooth surface of dif-
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ferent color tones j>rodiieed by the variegated

striated veins and the shadows of the depressions,

such as are characteristic of Roman travertin or

stone commonly knoMH as 'travertin'.

"8. In such moldings, cornices, panel moldings,

or forms of ornamentation as may require it, the

same methods are applied in forming the same as

described in operations B2, B3, B4, B5, B6 and

B7 except that following the last step a knife mold

that has the form or outline of the object required

will be used in addition to the foregoing methods

of B2, B3, B4, B5, B6 and B7 and run over the sur-

face of the object its full length to retain perfec-

tion of contour."

The claims alleged to be infringed are as fol-

lows :

'*!. A process for the manufacture of striated

artificial stone structures which comprises deposit-

ing upon a prepared surface of desired form a

series of narrow layers of plastic material, deposit-

ing upon said layers and upon the exposed sur-

faces there between a suitable material of such

texture and consistency as will leave numerous

small portions of said exposed surfaces out of con-

tact with said material, binding together said layers

and said material with a fluid cement, and allov/ing

the mass to set."

"2. A process for the manufacture of striated

artificial stone structures which comprises deposit-

ing upon a prepared surface of desired form a series
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of narrow layers of plastic material of a certain

color, depositing upon said layers and upon the

exposed surfaces there between a suitable material

of a different color and of such texture and con-

sistency as will leave numerous small portions of

said exposed surfaces out of contact with said ma-

terial, binding together said layers and said mate-

rial with a fluid cement, and allowing the mass to

set."

''5. A process for the manufacture of striated

artificial stone structures, which consists in prepar-

ing a mold of suitable outline with an isolator, form-

ing veins of plastic material over this prepared

surface, depositing loose, lumpy material over the

veining to provide pockets, binding the pocket-

forming material with the veining material, and

leaving certain pockets exposed on the surface

adjacent to the mold surface."

'^9. A cementitious structure suitable for deco-

rative purposes comprising a mass of cementitious

material at least one surface of which is shaped and

striated and formed with small irregularly spaced

depressions, the striae constituting the exposed por-

tions of shallow inlays of uniformly colored ce-

ment. '

'

"10. A cementitious combination for decorative

use such as a finish for exterior or interior build-

ing walls and ceilings, which combination is formed

of differently toned thin layers or strata, the said

layers only partly connected one to the other in
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such manner as to leave serrated voids in stratified

formation between said layers, said layers and voids

existing only adjacent to the surface but giving an

appearance, when erected, of extending through the

depth of the mass, the resulting decorative surface

simulating that of a natural stone structure of sedi-

mentary origin."

The view taken by the trial court respecting the

question of infringement as stated in the record was

that any change in the order of the steps as desig-

nated in the patent operated an avoidance of in-

fringement ; but we do not so understand the law.

In the thoroughly considered case of TilgJiman v.

Proctor, 102 IT. S. 707 (overruling its previous de-

cision in MiicJiell vs. Tilgliman, 19 Wall. 287), the

Suprerjie Court, after showing that the patent lav\^

extends to any new and useful art or manufacture,

and that in a patent for a process the inventor is

not required to point out all the forms of appa-

ratus by which the process may be applied, having

pointed out a particular method by which it could

be practically and usefully applied, said, at pages

72819, among other things:

''The mixture of certain substances together, or

the heating of a substance to a certain temperature,

is a process. If the mode of doing it, o]' the appara-

tus in or by which it ma}^ be done, is sufficiently ob-

vious to suggest itself to a person skilled in the

particular art, it is enough, in the patent, to point

out the process to be performed, without giving
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supererogatoiy directions as to the apparatus or

method to be employed. If the mode of applying

the process is not obvious, then a description of a

particular mode by which it may be applied is

sufficient. There is, then, a description of the pro-

cess and of one practical mode in which it may be

applied. Perhaps the process is susceptible of be-

ing applied in many modes and bj^ the use of many

forms of apparatus. The inventor is not bound to

describe them all in order to secure to himself the

exclusive right to the process, if he is really its

inventor or discoverer. But he must describe some

particular mode, or some apparatus, by which the

process can be applied with at least some beneficial

result, in order to show that it is capable of being

exhibited and performed in actual experience."

And upon the subject of infringement, at pages

730-731, proceeded as follows:

''It only remains that we should express our views

on the question of infringement. The defendants

advance several reasons for the purpose of showing

that their process does not conflict with that of

Tilghman. First, because they do not use the appa-

ratus described in the complainant's patent; but use

a boiler in which the charge of fat and other mate-

rials is placed and heated; and do not mix the fat

and water in the manner pointed out in the speci-

fication of the patent, but, on the contrary, have in-

serted in the boiler a pump which forces the water

as it settles to the bottom upwards to the top of
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the mass and pours it upon the upper surface,

whence it again finds its way down through the fat,

thus keeping up a constant mixture. It is unneces-

sary to add anything further on the subject of the

form of the apparatus used. The patentee is not

confined to a metallic coil of pipe heated in a fur-

nace; but his patent extends to and embraces any

convenient vessel for holding the mixture, which

is strong enough to sustain the pressure necessary

to prevent the water from being converted into

steam. The defendants use such a vessel, and use it

for the purpose indicated and pointed out in the

patent. The vessel which they use has the requisite

strength to prevent the water from being converted

into steam, and does effect that object. x\nd as to

the defendants using a different method from that

suggested in the patent for keeping up the mixture

of fat and water, that is of no consequence. The

keeping up of the mixture is the important thing.

That is a necessary part of the process. They em-

ploy such a device for eifecting this as is adapted to

the form of vessel in which the}' heat the material.

Using a boiler instead of a coil of pipe for this pur-

pose, they are obliged to employ an additional or

modified means for keeping up the mixture. The}^

only employ such means as, in view of the change

adopted in the form of the heating apparatus, and

of the known appliances in use in analagous pro-

cesses, would naturally suggest themselves to a me-

chanic skilled in the art. Or, if the mode of effect-

ing the continued mixture adopted by the defend-
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ants should be deemed a new and useful improve-

ment, they might perhaps have a patent for that

peculiar device without being entitled to use Tilgli-

man's process, of which it is but an improvement.'^

In Walker on Patents, 3d ed., that case, as well

as the decisions of the same court in Motury v.

Whitney, 14 Wall. 620, and Cochrmie v. Deeiier,

94 U. S. 787, are referred to. And (Sees. 335, 336,

337, 338) he states the law to be that a patent for

a process is infringed by one who, without owner-

ship, or license, uses substantially the process which

the patent claims, identity, whether of apparatus or

materials, not being necessary to constitute infringe-

ment, but that no process patent is infringed where

any one of the series of acts which constitute the

process is omitted, unless some equivalent act is

substituted—reason seeming to indicate that one

act is the equivalent of another when it works sub-

stantially the same way to accomplish the same re-

sult.

In HammerscMag Mfg. Co. v. Bancroft, 32 Fed.

585, 589, where the reissued patent sued on w^as for

a process for waxing paper in machinery. Judge

Gresham said

:

''One of the reasons urged against the identity

of the two processes and against infringement of

the fifth claim is that the defendant passed the

paper under a roller submerged in a bath of par-

affine, thus applying the wax on both surfaces of the

paper and then passing it through two squeeze-
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rollers located over the vat. The defendant may

not observe the same order in the various steps of

the process that we find described in the reissued

patent, but it does not follow that the processes

are different because the various steps do not suc-

ceed each other in precisely the same order. The

invention being for a process or an art, the inventor

was not restricted to the particular means described

in his patent for carrying out his process."

The case of Asbestos Shingle, Slate c& Sheathing

Co, et al., V. Rock Fiber Mfg. Co., 217 Fed. m, was

based upon a reissue patent for a process for produc-

ing artificial stone plates or slabs by mixing asbestos

fibers and hydraulic cement in a large bulk of water

until the cement is reduced to a colloidal condition

and a pulp is formed which can be worked in a

cardboard machine, then pressing the same and al-

lowing the material to set or harden, and also for

the product of such process. The defendant's

method of producing asbestos shingles did not em-

body the step of pressing the plates or layers of

fibrous material other than such pressure as might

be applied to them by the cardboard machine which

formed the layers or plates, and it was, therefore,

contended that they had omitted one of the steps

of the claimed process and consequently did not in-

fringe.

In holding against that contention the court said:

"The object of the patent law is to protect the

inventor, not in some paper ideal, but in his actual
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contribution to the useful arts. And here the con-

tribution is of the highest order. This is not an im-

provement in an art, it is tlie foundation of a new

art. No process of this kind, no manufacture like

the complainant's, was known prior to Hatschek's

time, and it is now l^nown only by reason of Hat-

schek's genius and his disclosure to the world of

the result of his labors. And so, while I realize

that a strictly literal reading of claims 2, 3, 4 and 5

might lead to an enlargement of this defendant from

the charge of infringement, yet I believe that, when

the nature of this invention is borne in mind, when
it is further rememl^ered that although a process

claim is a description of the step by step means by

which a particular result is achieved, yet it is pos-

sible for t^vo steps to be taken concurrently instead

of their always being required to go successively,

the pressure specified in claims 2, 3, 4 and 5 should

be held to include not only that pressure which is

given to the Hatschek pulp independently and sub-

sequently to its treatment upon the accumulator

roll, but that, inasmuch as for manv practical pur-

poses no pressure is needed beyond the pressure

that is exerted by the roJls of the machine, the pres-

sure mentioned in these claims 2, 3, 4 and 5 like-

wise covers the pressure that is exerted by the pres-

sure means of the cardl)oard machine. This is true

in spite of the fact that no new pressure is added

to those present in tlie old paper-making art, be-

cause the old means of pressure were not used to

bring about the necessary new kind of pressure, the
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pressure having a result upon this Hatschek pulp

which the pressure of the cardboard-making ma-

chines never wrought upon the pulp."

Even in combination patents, a change in form, or

the location, or sequence of the elements of the

patent will not avoid infringement where they are

all employed to perform the same functions, un-

less form, location, or sequence is essential to the

result or to the novelty of the claim. (Adam v. Fol-

ger, 120 Fed. 260. See, also, Maligyiani v. Hill-

Wright Electric Co., Ill Fed. 430; Burdon v.

Deeds Commercial Lahoratories, 261 Fed. 190, 191;

Pedersen v. Dundon, 220 Fed. 309; Bliss v. Span-

gler, 217 Fed. 399; Williams v. Kaufman, 259 Fed.

859.)

That both the process and the product of the ap-

pellant were patentable we entertain no doubt.

While the record shows that various kinds of arti-

ficial stone had been theretofore made, it is not pre-

tended that before Denivelle's manufacture any ar-

tificial travertin had been successfully made.

It appears that the appellant, while endeavoring

to induce the architects of the Pennsjdvania Rail-

road Station in New York—McKim, Mead & White

—to use in its construction a certain cement of

which he was the selling agent, was shown by Mr.

Mead a piece of natural travertin and told in effect

that if he could make a similar artificial stone they

might consider its use. We insert the appellant's

reply, as well as a little more of his testimony,

which is uncontradicted:
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'' 'Well, Mr. Mead, I don't like to say that I

cannot do it, but,' I said, 'this certainly does look

like a stickler.' 1 said, 'How much time have I to

experiment?' 'Oh,' he said, 'this won't be ready for

consideration for six months.' He said, 'you have

got six months to think it over.' 'Well,' I said, 'I

will work on it, and when I have something good

to show, why, T vvill see you again.' And the first

piece of travertin, or so-called, that I made, was

a little piece about that long (indicating in the

neighborhood of a foot long) and eight inches wide,

and I showed it to him. It v/as very poor, in my es-

timation, as far as representing the natural, was

concerned, but nevertheless it showed a porosity of

a certain character, and certain series of lamina-

tions, and I submitted that to him with apologies,

and he said, 'Well, this is even better than I thought

might be done.' 'Well,' I said, 'I am satisfied.'

'Oh,' he said, '.you have made a sample, but,' he

said, 'could such a system be developed to really

do an}^ kind of work?' He said, 'Could you through

other minds, do it?' 'Well, I said, 'invariably, Mr.

Mead, in making experiments of that or any nature,

I always try to work along the line that I can pro-

duce the result by training others to do it.' And
that was the evolution of it. We then discussed the

plans, and he said, 'Well, let us assume that we
may be able to do it, and could you show me on the

plans where the natural should leave off and the ar-

tificial should begin.' And we went over them and

made mutual suggestions. The plans were then at
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a very incomplete state. And it simply arose out

of the clear sky, really, because they could not af-

ford to use natural travertin. As he explained it

to me, it was Mr. McKim's dream to use natural

Roman travertin on a big monumental building, and

it had not been done, and they did not have money

enough to do it. Now, that was the way the thing

started. I^ater, I helped them by suggestions in

drawing up specifications so that the Pennsylvania

Railroad might receive bids, and these specifications

were eventually whipped into shape, and the plans

likewise, and it was placed in it."

The witness further testified that up to that time

he had never heard of artificial travertin, although

he had made other kinds of artificial stone, and

that in his endeavor to make artificial travertin he

practiced the process secretly, excluding from the

shops any but his own employee, and that that was

a part of his contract, and that when his work was

completed, about the latter part of 1912, and in

place, it continued to require supervision, and was

not proved to be a success until its durability was

established by reasonable time. The witness fur-

ther testified that ''The conditions—the materials

were new—had never been used before," and that

neither the architects nor the Pennsylvania Rail-

road were satisfied that the work would stand up

and that "It was regarded as an experiment from

the very beginning."
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The record shows that the appellant hrougiit his

process for making artificial travertin to the at-

tention of the authorities of the San Francisco In-

ternational Exposition December 12th, 1912. At

that time the appellant's process and product were

not only in an experimental state, according to his

testimony, but it is also shown by one of the exhibits

in this case containing an article on the subject by

the Assistant Director of Works and Chief of Con-

struction of the Exposition—Mr. A. H. Markwart

—

in which he says

:

"But there was a difference between the use of

a few^ tons of colored cement plaster cast blocks

over the comparatively limited interior wall area

in the Pennsylvania station and the use of a gypsum

product on the wood-sheathed exterior area of all

the buildings upon the Exposition grounds. When
tw^enty-five to thirty thousand tons of material were

to be used, a widely different problem was pre-

sented. Experienced exposition contractors pro-

nounced the textured and colored exterior as im-

possible of accomplishment, and many of the West-

ern gypsum mills looked unfavorabl}^ upon the pro-

posal, so for a time the artistic success of the Ex-

position was threatened by the attitude of both of

these necessary factors. However, Mr. Denivelle,

fortified with the knowledge obtained by the solu-

tion of a similar problem, believed that the Exposi-

tion plastic scheme might be made successfid if the

plaster manufacturers could be interested."
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Denivelle was engaged, and bis work was done

upon the Exposition buildings in the years 1913 and

1914, the result of which is thus spoken of in the

article contained in the exhibit above i*eferred to:

''Able critics have judged the exterior appearance

of the entire Exposition from a color and texture

standpoint to be one of great beauty. In adopting

for the wall sui'faces a treatment to give the effect

of the famous Roman travertin, that peculiarly

beautiful stone found near the River Tiber, there

was, as far as expositions are concerned, a unique

and original departure from the usual dazzling

white plaster effects.

"Consequently the entire exterior of the Expo-

sition, instead of suggesting plaster and stucco, con-

veyed an impression of rare marble, soft in tone and

color, and the stratified texture of its surface pro-

duced repose for the eye by da}^ and by night. It

had no distinct, sharp color, but may be described

as having several warm tones of gray and pink

blended togethei', all an integral part of the mixture.

"While the architectui'c of the Exposition has

many admirable features, and has been the subject

of favorable comment by all, it undoubtedly would

not have created the impression which it did had it

not been a 'color Exposition.' It must be con-

ceded that the Exposition was interesting not only

from the architectural viewpoint, but also from the

texture and color of the exterior plaster."
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We think nothing more need be said to show the

novelty, as well as utility, of the appellant's process

and product.

There remains for consideration the contention

that both process and product were in public use

more than two years before application for patent

therefor was made.

If that be true the patent is, of course, conceded

to be void, for such is the statute.

As the Exposition was not opened to the public

until during- the month of February, 1915, and the

apxolication upon which the patent was issued was

filed October 20th of the same year, it is obvious that

the alleged public us(^ relied on by the appellee can

relate only to the use of the process and product in

the appellant's work on the Pennsjdvania Railroad

Station.

That ''public use," within the meaning of the

statute is a very different thing from ''use by the

public" is well settled. In the leading case of Elisa-

beth V. Pavement Co., 97 U. S. 126, known as the

Nicholson Pavement case, where the patented pave-

ment had been in use on one of the streets of Bos-

ton for more than six years before an application

for the patent w as filed, the Supreme Court, in dis-

cussing the subject, said, among other things:

"In this case, it becomes important to inquire

what is such a public use as will have the effect re-

ferred to. That the use of the pavement in question
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was public in one sense cannot be disputed. But

can it be said that the invention was in public use ?

The use of an invention by the inventor himself, or

of any other person under his direction, by way of

experiment, and in order to bi'ing the invention to

perfection, has never been regarded as such a use.

(Curtis, Patents, sec. 381; Shaw v. Cooper, 7 Pet.

292.) * * * When the subject of invention is

a machine, it may be tested and tried in a build-

ing, either with or without closed doors. In either

case, such use is not a public use, within the mean-

ing of the statute, so long as the inventor is en-

gaged, in good faith, in testing its operation. He
may see cause to alter it and improve it, or not.

His experiments will reveal the fact whether any

and what alterations may be necessary. If dura-

bility is one of the qualities to be attained, a long

period, perhaps years, may be necessary to enable

the inventor to discover whether his purpose is ac-

complished. And though, during all that period, he

may not find any changes are necessary, yet he may

be justly said to be using his machine only by

way of experiment ; and no one would say that such

a use, pursued with a bona fide intent of testing the

qualities of the machine, would be a public use,

within the meaning of the statute. So long as

he does not voluntarily allow others to make it and

use it, and so long as it is not on sale for general

use, he keeps the invention under his own control,

and does not lose his title to a patent. " * * It
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is sometimes said that an inventor acquires an un-

due advantage over the public by delaying to take

out a patent, inasmuch as he thereby preserves the

monopoly to himself for a longer period than is al-

lowed by the policy of the law; but this cannot be

said with justice when the delay is occasioned by a

hona fide effort to bring his invention to perfec-

tion, or to ascertain whether it will answer the pur-

pose intended. His monopoly only continues for

the alloted period, in an.y event, and it is to the in-

terest of the public, as well as himself, that the in-

vention should be perfect and properly tested, be-

fore a patent is granted for it. Any attempt to

use it for a profit, and not by way of experiment,

for a longer period than two years before the appli-

cation, would deprive the inventor of his right to a

patent."

See, also JVarren Bros. Co. v. Citfj of Otvasso, 166

Fed. 309, 317, 318; Pacific Cable By. Co. v. Butte

City By. Co., 55 Fed. 760; Bailway Begister Mfg.

Co. V. Broadtvay & Seventh Ave., 26 Fed. 536;

Harmon et al. v. Struthers et al., 57 Fed. 637, and

authorities cited in those cases.

We are of the opinion that neither the process nor

product of the appellant were shown to have been in

public use within the meaning of the statute, for

two years prior to the filing of his application for

patent, the burden of showing which was upon the

appellees {San Francisco Cornice Co. v. Beyerie,

195 Fed. 516, and cases there cited.)
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The decrees are reversed and the cases remanded

to the court below for further proceedings in ac-

cordance with the views above expressed.

(Endorsed) : Opinion filed January 17, 1921. F.

D. Monckton, Clei'k, United States Circuit Court of

Appeals. By Paul P. O'Brien, Deputy Clerk.
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May It Please The Court

:

Counsel for defendant-appellees, while deeply ap-

preciating the courtesy of the court in granting per-

mission to file this supplemental brief, yet deeply re-

grets the necessity thereof. No further brief would be

filed but for the fact that there seems to have been an

attempt on the part of the plaintiff-appellant not only to

confuse this Honorable Court concerning the real issues,

but to create a prejudice against counsel for the defend-

ant-appellees and his clients.



The issues here are simple and may be stated to be:

Fiest: Whether the plaintiff-appellant's patent

was invalidated by what the plaintiff-appellant

himself and others had done in and about the

production of artificial or imitation travertine in

accordance with the patent, more than two years
before the application for that patent was filed

;

Second: Whether, assuming that the Denivelle

patent is a valid patent, the process and the pro-
duct operated and produced by these defendant-
appellees constitute an infringement of that

patent.

These are the important and prominent issues.

As this brief is mainly intended as an answer to the

''Reply Brief for Appellant," we will now take up and

discuss such portions thereof in the order in which they

appear therein, as may be necessary.

Under the heading, "P^orm and Contents of the

Record '

' on page 1 of appellant 's reply brief, and under

the heading beginning with the words, '

' The Number of

Unsuccessful Bidders * * *" at the bottom of page 3 of

that brief, it is intimated that we have indulged in a criti-

cism of this Honorable Court in connection with the

preparation of the record. And at page 27 of that brief

there is a reference to an "attempted imposition" on this

Honorable Court. This, is seems to us, is an attempt on

the part of counsel for plaintiff-appellant to create in the

minds of the judges constituting this Honorable Court,

a prejudice, not alone against counsel for defendant-

appellees, who comes before this court from a distant

state, but against the defendant-appellees themselves.

We again disclaim any intention or desire to criticize

the rulings of this court or its decision in the previous

Ceriat case in which this patent was involved. As we
explained at the argument, we have advised our clients

and others, that notwithstanding the decision in that



previous case, we were of the opinion that the Denivelle

patent was absolutely invalid. This was because as it

seems to us that case was presented to this court on an

absolutely insufficient and incomplete presentation of

the facts, while our opinion was based upon a full

knowledge of the facts concerning the Pennsylvania

Station job and others, as shown by the depositions of

the witnesses examined in New York and Washington,

and upon the documentary evidence consisting of the

correspondence between Denivelle and the architects

and builders of the Pennsylvania Station; the con-

tract therefor ; the Denivelle release ; and the other docu-

mentary exhibits appearing in the volume of the record

from which we read one or two letters to this Honorable

Court at the argument.

We do not believe this court for one moment will con-

sider that there was any intent on the part of counsel

for defendant-appellees to impose on this Honorable

Court or to in any way make a presentation of this

case other than as the evidence seemed to justify.

The Documentary Exhibits.

As explained by counsel for defendant-appellees in

those portions of their brief wherein counsel for plain-

tiff-appellant purports to find an intent to criticize this

Honorable Court, these documentary exhibits are very

important, and as the plaintiff-appellant was relieved of

the necessity of reproducing them in the printed record

by order of this Honorable Court, there is only one copy

of each of these exhibits which are to be found in the

supplemental volume of the record. There are two

volumes of the record in addition to this volume of

exhibits, and we trust that the court will not assume

that the entire record is to be found in these two

volumes and will not overlook this supplemental volume

;



in fact, a true perspective of the case, so far as this

question of public use and sale is concerned, and whe-

ther or not Denivelle was engaged in conducting an ex-

periment in the Pennsylvania Station job, may be ob-

tained by reading these documentary exhibits before

reading the printed record.

Plaintiff-appellant''- 'charge of criticism is based upoii

our criticism of the record. This was not intended as

a criticism of the Court's order, but a criticism of

counsel for plaintiff-appellant in neglecting to furnish

this Honorable Court with the necessary number of

volumes of reproductions of those documentary exhibits,

as is customary in cases of this character, so that each

of the members of this court might have, as a part of

the printed record, a reproduction of these documentary

exhibits.

We again point out, notmthstanding what counsel for

plaintiff-appellant has to say under the heading, ''Form

and Contents of the Record" at page 1, that none of

the documents used in connection with the motion for

preliminary injunction, which are printed in full in this

record, with the exception of the Denivelle affidavit, was

introduced as an exhibit in this cause. Counsel attempts

to show by his reference to pages 546 to 552 of the

record, by reference to a colloquy between court and

counsel, that these things were admitted to the record,

but a reference to pages 546 and 547 will show that the

Blohme affidavit was not made an exhibit, but that

Exhibit 13 (which was introduced as the exhibit) was

a booklet entitled, "Wall Surfaces of the Exposition,"

referred to in the Blohme affidavit.

No criticism of this Court was intended when we,

at page 3 of our main brief, stated that the previous

decision of this Honorable Court in the Ceriat case,

liolding the Pennsylvania Station job to be an experi-



ment, was based on the patentee's (Denivelle's) testi-

mony alone ; we were simply stating a fact, while at the

same time showing that in the present case we had

the testimony of many other disinterested witnesses

showing to the contrar5^

The Pennsylvania Station Job Not An Experiment.

Under the heading, '
' Experimental Character of Deni-

velle's Work Generally Recognized" beginning at page

4 of appellant's reply brief, counsel takes up certain

statements of the witness Webster and others, which

are therein quoted. We submit to this Honorable

Court that Webster's testimony as to his opinion of

conditions which would indicate the experimental char-

acter of that work, is of little weight when the actual

circumstances as shown by his other testimony and by

the documentary exhibits, are considered. He testified

that the work was done to his satisfaction; that it was

his duty to see that it was so done; that he performed

his duty; and that when the work was completed the

architects expressed their approval of it to Mr. Deni-

velle.

We fail to see how the testimony of McClure concerning

the damage suit brought by Bessie Winn, could show

that the Denivelle work in the Pennsylvania Station was

an experiment. That suit seems to have been an un-

successful effort on the part of Bessie Winn to prove

that the natural travertine employed in the steps, be-

cause it was a novelty should not have been employed,

and that because of its employment she slipped thereon

and injured herself. In this she did not prevail. By
what logic plaintiff-appellant can argue that the verdict

in the Bessie Winn case would have been different had

the steps been made of artificial travertine, is beyond

our comprehension.
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We fail also to see the materiality of that portion of

Almiroty's testimony, printed at page 8 of appellant's

reply brief, to show that Denivelle was carrying out an

experiment in the Pennsylvania Station job. What we
get from that portion of Almiroty's testimony is that

there were various methods known to the plastering art

by which the voids or pockets in the surface of the stone

could be produced.

At page 9 of appellant's reply brief, there is a refer-

ence to MacGruer's testimony and to certain letters

written by MacGruer to the general contractor for Ma-
chinery Hall, in which MacGruer complained that he

was being used for experimental purposes, this to show

that Denivelle was even experimenting on the Exposi-

tion Buildings. What we get from the MacGruer testi-

mony and the correspondence referred to, is that Mac-

Gruer was complaining that having taken a contract

which called for the application of "colored staff"

(a material well-known to all plasterers and builders),

which under his contract was required to be like a sam-

ple panel erected on the Administration Building or

some other place for the inspection of contractors con-

templating bidding on this work, they sprung upon him

this man Denivelle as a sort of an "overlord" who
required MacGruer and his employes to punch the sur-

face full of holes and to use certain tools provided

by him. This was a requirement not covered by Mac-

Gruer 's contract, and it delayed his work on the job.

This is what he was complaining of as "experiments."

Abandonment.

Under the heading, "Abandonment Not to be Pre-

sumed" at page 11 of appellant's reply brief, appel-

lant's counsel quotes Section 355 from page 488 of

Robinson. It is conceded that Robinson produced a



valuable textbook on the subject of patents, and while

*'Walker on Patents" is regarded by most patent law-

yers as the most enlightening work on this subject,

yet we take no exception to the law as stated in the

quotation from Robinson. It is therein stated:

i( * * * therefore his experimental use of the in-

vention, whether in public or in private, and for

how long a time continued, indicates no intention

to surrender it to the public, but on the contrary a

design to retain entire control over it for the pur-

pose of completely realizing his idea."

This reference, the learned author makes clear, re-

lates only to *^A use clearly experimental, in good

faith * * *." That is the question in this case! Can it

be found that what Denivelle did in and about the

Pennsylvania Station was *
' a use clearly experimental ? '

'

The last paragraph of the quotation from the learned

author is significant. It is as follows:

''Such dedication is inferable only from a use
in the same manner and for the same beneficial

purposes as would exist if the invention, being
finished, patented, and published to the world,

had been recognized and adopted by the public

as an operative means for the accomplishment
of certain ends."

Consider for the moment that it is conceded by coun-

sel for plaintiff-appellant that the Pennsylvania Station

contract was completed by Denivelle ''early in 1910."

The evidence clearly shows this. And then consider

the contemporaneous activities of Denivelle following

the completion of the Pennsylvania Station contract,

in taking the Ottawa Station contract in 1911; the bar-

room of the Vanderbilt Hotel in 1911 ; the Goelet house

in 1912; the 23rd Street job in 1912. Consider that
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other plastering contractors were prepared to do the

same kind of work under the same specifications, and
offered to do it; and whether this evidence is not suffi-

cient to show that if the Denivelle imitation travertine

was ever an experiment, all experiments had ceased

upon the completion of the Pennsylvania Station job;

and that Denivelle should have spoken a warning to

other contractors and taken the steps provided by law

at that time to protect his invention, if invention it be.

Cannot this evidence be said to be sufficient to show

*'a use in the same manner and for the same beneficial

purposes as would exist if the invention, being finished,

patented, and published to the world, had been recog-

nized and adopted by the public as an operative means
for the accomplishment of certain ends" from which

dedication or abandonment "is inferable?"

Incidentally, in passing, we note that counsel for

plaintiff-appellant reiterates his criticism of the work
done in the Ottawa Station as being in a foreign country

and therefore not a defense under the statute which re-

quires public use or sale in the United States. But as

explained in our main brief, the evidence concerning

'this Ottawa Station was not introduced for the pur-

pose of showing public use and sale; it was introduced

to show that Denivelle 's experiments if any, had been

concluded, and that having done the Pennsylvania Sta-

tion he looked about and took other contracts for the

same kind of work. Such evidence is material on that

point regardless of where the event took place.

As to Samples.

At page 19 of plaintiff-appellant's reply brief, occurs

a quotation from page 40 of our main brief. This quo-

tation is as follows

:

''The court will not that these samples were
made about a year preceding the preparation of



the specifications which were submitted to Deni-
velle, Miller, McNulty and other contractors who
bid on the job."

Counsel characterizes this as an unwarranted state-

ment, and points out that the specifications were pre-

pared before the samples or the calling for bids. It

should be perfectly clear to counsel for plaintiff-appel-

lant that the samples referred to in that portion of our

brief contained in the quotation, were not the large

samples which were erected by the bidders at the time

they furnished their bids, but were the samples which

the architects and builders had gathered from various

plastering contractors and various manufacturers of

artificial stone more than a year before. It is quite

true that the specimens erected by the bidders were not

made until after the specifications were prepared, but

the letters passing between the architects and builders,

which are to be found in the supplemental volume of the

record containing the documentary exhibits, will show

conclusively that the architects, after they had received

the various samples or small pieces of imitation traver-

tine—which was a year or more before the specifica-

tions were prepared—as a precautionary measure de-

cided that each of the bidders should submit and erect

a large sample made in accordance with the specifica-

tions. The significance of these prior specimens or

samples is that they convinced the architects that imi-

tation travertine could be employed, and according to

Denivelle's own testimony, he offered the architects the

benefit of his knowledge gained by the making of the

small samples which he submitted to Mr. Mead, as he

says. In other words, out contention is that the small

sample satisfied Denivelle that he had a completed thing

and that, if his testimony be true, he gave the benefit
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of his knowledge to the architects in assisting them in

preparing the specifications.

Counsel for plaintiff-appellant points out at page 20 of

their reply brief, that the specifications do not disclose

the ''method'' by which the imitation travertine should

be made or was to be made. Our answer is that it was
not necessary. The various samples submitted—not the

specimens erected in the Pennsylvania Station by the

bidders—had convinced the architects that a satisfactory

imitation had been produced by various plastering con-

tractors.

The letter written by Denivelle in July, 1908, shows

that he had produced a satisfactory imitation of traver-

tine which he was willing to guarantee. We deem it

unnecessary to quote further from that letter. It is the

first letter appearing in the volume of documentary ex-

hibits. Not only was Denivelle convinced at the time

he wrote that letter, that he had a new process of which

he could produce an imitation travertine which he

could guarantee, but he convinced the architects that

this was so, and they called upon him to assist them in

preparing the specifications.

At page 21 of plaintiff-appellant's reply brief, refer-

ence is made to certain provisions of the Denivelle-

Penns^dvania Station contract. Just how these quota-

tions can be of any use to show that what Denivelle

proposed to do was regarded as an experiment, we fail

to see. They are quite usual provisions of a contract

of this kind. They are there in order that the contrac-

tor should not install or the owner pay for ''unsound

or improper" work, or work ''in any way failing to

conform to the drawings and specifications."

At page 21 of appellant's reply brief, there is also a

reference to what is stated to be a misleading inference

attempted to be drawn by defendant-appellees from the
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work around the map spaces in the Pennsylvania Sta-

tion. We shall pass that over with a simple denial

of any intent to mislead, for tlie reason that it is an

immaterial issue, as it clearly appears from the evi-

dence, in fact, it is admitted by counsel for appellant

that the main Denivelle contract ivas completed ''early

in 1910" and that the work done around the map spaces

or in the map spaces was a subsequent contract upon

which not only Denivelle, but other plastering contrac-

tors, submitted bids.

At page 25 of appellant's reply brief, there is a head-

ing, ''Careless Disregard of Facts" and an attempt is

made to show that the defendant-appellees' main brief

fixes certain dates in connection with certain work done

both by Denivelle and others, which are incorrect.

Whether they are incorrect or not depends upon whether

public use or sale or offer for sale dates from the time a

house or building is actually completed and open to use

by the public, or dedicated (as in the case of the Mem-
orial Library at Cambridge) ; or whether you consider

the date when the contract was signed and work begun

;

or when a pa^onent for partial performance is made,

indicating a satisfactory completion of a portion of the

work in accordance with the contract. Counsel for

appellant points out that our statements quoted con-

cerning MacGruer & Simpson's work on Machinery

Hall, are erroneous. We point out that either Whipple

or Cook—we think it was Whipple—testified that when
he got out to California, he found MacGruer & Simpson"
'
' doing Machinery Hall. '

'

Insofar as the McNulty sample installed in the Penn-

sylvania Station is concerned, we submit that it is im-

material whether or not it was left in place. Some of

the witnesses thought it had been left in place; others
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were not certain whether it had been or not; others

thought it had been removed.

As to whether or not the payment by Denivelle of

$200 each, to the unsuccessful bidders, can be regarded

as a payment for the samples which were made and

submitted and therefor a sale more than two years be-

fore application, is not important. We simply make the

suggestion that Denivelle and the other contractors

understood that they were to pay the unsuccessful

bidders each $200 as a partial compensation for the

work done in manufacturing the samples submitted with

their bids.

We have already herein discussed sufficiently, we be-

lieve, the various imitation travertine jobs done by

Denivelle. Whether the dates which we give, as quoted

at page 28 of appellant's reply brief, are those which

should be accepted or not depends upon whether the

date of accepting the contract and beginning the work

should be adopted, or the date when the building was

completely finished and occupied.

At page 35 of appellant's reply brief, there is a head-

ing, ** Denivelle 's Early Process Underwent Constant

Change." To that we ask—If that be true how can it

be material? It is only important to note that accord-

ing to Denivelle, the Penssylvania Station job was an

exemplification and embodiment of the invention, if

there be invention, of his patent here in suit. And it

was proven and is conceded by appellant's counsel, who
referred to it at least three times during his argument

before this Honorable Court, that his job was com-

pleted ''early in 1910." This being so, it is quite im-

material that he made changes as he went along. The

final job, completed early in 1910, was more than five

years before he filed his application for this patent in

suit I
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There is a reference made to MacGruer's testimony

at page 36 of appellant's brief in reply, wherein he, re-

ferring to the Exposition work, says that it was very

much of an experiment with Denivelle because Deni-

velle had never used plaster before. The Exposition

work was a plaster job whereas the imitation traver-

tine work of the Pennsylvania Station was a cement job,

and it is insisted by Denivelle that it was not only a

cement job, but a particular kind of cement. We fail

to see how this plastering job of the Exposition Build-

ings or the making of colored staff punched full of

holes, can in any way show that Denivelle 's Pennsyl-

vania Station job was an experiment.

Root V. Third Avenue.

At page 38 of appellant's reply brief, counsel makes

an effort to show that the case of Root v. Third Avenue
had been considered and disposed of by this court in

the previous Ceriat case, in an alleged petition for a

rehearing. Whether there was a petition for rehear-

ing in the Ceriat case we do not know, but we feel quite

sure that if this Honorable Court will now read the

case of Root v. Third Avenue, in connection with the

new evidence submitted by the various witnesses ex-

amined on behalf of the defendants in New York and

elsewhere, it will come to the conclusion that the circum-

stances in both cases are substantially parallel.

Denivelle*s 1913 Application for a Different Invention.

At page 39 of appellant's reply brief, it is again

argued that the Denivelle abandoned application filed

August, 1913, was sufficient to rebut the inference of

abandonment. We think that we have sufficiently dis-

cussed this previous application of Denivelle in our
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TEkstm brief, but we again point out that the certified

copy of that application which in this case for the first

time appears as an exhibit before this Honorable Court,

fails to show any thought on the part of Denivelle, of

procuring a patent for an imitation stone luith a sur-

face provided with pockets or so-called voids. So far

as that application is concerned, the Patent Ofiice re-

ceived no information that Denivelle had made an imi-

tation of stone having in its surface pockets or voids,

and it is the presence of these pockets or voids which

makes the imitation of travertine, because this feature

is the characteristic feature of travertine stone. Not

only is this sufficient to render that application a nullity

insofar as showing any attempt on the part of Denivelle

to procure a patent for the subject matter of the patent

here in suit, but even if the contention of appellant's

counsel is true, it would be insufficient for the reason

that the proof here shows, and it is admitted, that Deni-

velle completed his contract in the Pennsylvania Sta-

tion "early in 1910," and that abandoned application

was not filed until August, 1913, more than three years

after the completion of the Pennsylvania Station con-

tract.

Prior Patents.

As to prior art patents, the court may not find it

necessary to give them any attention at all. However,

we contend that these prior art patents show sufficient

of the prior art to make it extremely doubtful whether

there was any patentable novelty in the Denivelle patent

here at issue. Our suggestion that the court may be

inclined to disregard these foreign patents, and the de-

fense of lack of novelty and lack of invention based

thereon, is predicated upon the assumption that this



15

court will have come to the conclusion that we have es-

tablished beyond a reasonable doubt that Denivelle,

more than two years before he filed his application for

the patent here in suit, made a public use and sale of

the subject matter thereof, or an offer to sell, followed

almost immediately by the completion of the job, and

whether this is true or not depends upon whether the

Pennsylvania Station job can be regarded as "a true

experiment/' and as to that we ask this court to give

careful consideration to the testimony of the witnesses

in this case, and the documentary evidence which was
not in the prior Ceriat case.

As to Infringement.

This defense is a real defense. Counsel for appellant

again argues, beginning at page 44 of appellant's reply

brief, that the defendant-appellee's calcium carbide is a

"loose, lumpy material" and therefore responds liter-

ally to the language of the claims. But these claims,

as this Honorable Court knows, must be interpreted

with reference to the specification and drawings. In

the specification of the Denivelle patent it clearly ap-

pears what this loose, lumpy material is. As sug-

gested in the cross-examination of Denivelle, the term

''loose, lumpy material" would apply to hard pebbles

quite as well as it would apply to granules of calcium

carbide. But if hard pebbles were used in the process

of the Denivelle patent the resultant product would be

a piece of concrete with the pebbles embedded in its face,

in no wise resembling travertine.

In the defendant-appellee's process the loose, lumpy
semi-dry cementitious material, such as described in

the specification of the Denivelle patent, is not em-

ployed at all. The calcium carbide granules as used by
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the defendants-appellees act chemically to produce the

pockets or voids. It is an entirely different process,

for which Delaney, (the defendant-appellee's foreman)

received a patent. It produces pockets and voids,

but not in that manner which is so carefully pointed out

in the specification of the Denivelle patent. This is a

fact w^hich the self-serving declarations of Denivelle,

quoted at page 47 of appellant's reply brief, are in-

sufficient to controvert.

We note that counsel warns this Honorable Court

not to accept the specimen of white Plaster of Paris

which was displayed to the court, and which constitutes

one of the defendant-appellees' exhibits, as a specimen

made according to the process employed by the defend-

ants in the Biltmore job. We have never contended

that it was, or that it was intended to show how the

defendants made their imitation travertine in the Bilt-

more job. It was made in the presence of the court at

the trial in the court below, and was done simply to

show to the court the action of the calcium carbide

and moist Plaster of Paris or other cementitious ma-

terial in the formation of the pockets or voids.

Conclusion.

In conclusion counsel for the plaintiff-appellant prac-

tically asks this court to adhere to its previous deci-

sion concerning the experimental character of Deni-

velle 's Pennsylvania Station job, even though the new
evidence submitted shows to the contrary. We do not

believe that this court will endorse this suggestion of

counsel for plaintiff-appellant. We feel confident that

this court appreciates that in the present record it has

a very different presentation of the facts and the res

gestae of the Pennsylvania Station job. It does not
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in this case have to rely solely upon Denivelle's self-

serving testimony that that job was an experiment.

It is again submitted with all deference to the pre-

viously expressed opinion of this Honorable Court,

that the Denivelle patent is absolutely invalid, and we
trust that the court will come to the same conclusion and
dispose of the entire patent rather than to merely affirm

the decree of the court below as to the specific claims

therein mentioned. We suggest this in order that the

plaintiff may not again use this patent in unwarranted
attacks and as a basis for vexatious and expensive

litigation.

Respectfully submitted,

T. Hakt Anderson,
Of Counsel for Defendant-Appellees.

MuNN, Anderson & Munn of New York, N. Y.,

Of Counsel for Defendant-Appellees.
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In the Southern Division of the United States Dis-

trict Court in and for the Northern District of

California, Third Division.

IN ADMIEALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. ORACE & CO., a Corporation,

Respondent.

PRAECIPE FOR APOSTLES ON APPEAL.

To the Clerk of the Above-entitled Court

:

Please prepare apostles on appeal to contain the

following papers:

1. Caption.

2. Statement required by Admiralty Rule 4, Cir-

cuit Court of Appeals for the Ninth Cir-

cuit.

3. Libel and interrogatories thereunto annexed.

4. Exceptions to libel and interrogatories.

5. Answer to libel.

6. Exceptions to answer; additional interroga-

tories propounded to respondent.

7. Order of Court, dated July 6th, 1922, ruling

upon exceptions above mentioned.

8. Answers to libelants' interrogatories.

9. Testimony, exclusive of deposition of Gale H.

Carter, filed May 9, 1922.

10. Exhibits.
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11. Memorandum opinion ordering decree for re-

spondent.

12. Final decree.

13. Notice of appeal.

14. Assignment of errors.

15. Praecipe.

ANDROS & HENGSTLER,
Proctors for Libelants. [1*]

Due service and receipt of a copy of the within

praecipe for apostles on appeal is hereby admitted

this 10th day of April, 1924.

GOODFELLOW, EELLS, MOORE &
ORRICK,

Proctors for Respondent.

[Endorsed]: Filed Apr. 10, 1924. Walter B.

Maling, Clerk. By O. W. Calbreath, Deputy Clerk.

[2]

STATEMENT OF CLERK U. S. DISTRICT
COURT.

In the Southern Division of the United States Dis-

trict Court, Northern District of California,

Third Division.

No. 17483.

HENRY WILSON et al.,

Libelants,

vs.

W. R. GRACE & COMPANY, a Corporation,

Respondent.

*Page-iiiumiber appearing at foot of page of original certified Apostles

of Appeal.



W. R, Grace & Company. 3

PARTIES.

Libelants : Henry Wilson, F. A. Wilson and W. T.

Wilson, Copartners Doing Business Under the

Firm Name and Style of Wilson Bros. & Com-

pany.

Respondent: W. R. Grace & Company, a Corpo-

ration.

PROCTORS.
For Libelants: Messrs. ANDROS & HENGST-

LER and F. W. DORR, Esq.

For Respondent: Messrs. GOOD FELLOW,
EELLS, MOORE & ORRICK. [3]

PROCEEDINGS.
1922.

March 14. Filed libel on charter-party for the

sum of $12152.77, together with

interrogatories propounded to

respondent.

Issued citation for the appearance

' of Respondent, which was after-

• wards returned, with the follow-

ing Return endorsed thereon:

"I have served this writ per-

sonally, by copy on W. R. Grace

& Co., a Corp., by handing to

and leaving with E. T. Ford,

who is the Manager of W. R.

Grace & €o., at 332 Pine St.,
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San Francisco, this ITtli day of

March, A. D. 1922.

J. B. HOLOHAN,
U. S. Marshal.

By Fred S. Field,

Sal. Deputy Marshal."

April 12. Filed exceptions to libel and in-

terrogatories.

Filed answer to libel.

19. Filed exceptions to answer, and

additional interrogatories pro-

pounded to respondent.

May 9. Filed deposition of G. H. Carter.

27. The exceptions to libel and interro-

gatories, and the exceptions to

the answer to libel with this day

argued and submitted, before

' the Honorable M. T. Dooling,

District Judge.

July 6. Filed opinion and order overruling

exceptions to libel; sustaining

certain exceptions and overrul-

ing certain exceptions to the in-

terrogatories ; and overruling

the exceptions to the answer

(with reservation).

25. Filed answers to libelants' interro-

gatories. [4]

1923.

December 27. Filed notice to libelants to produce

certain records.
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1924.

January

February

March

April

21.

7.

7.

21.

9.

10.

This cause this day came on for hear-

ing of issues, before the Hon-
orable Frank H. Rudkin, Judge,

U. S. Circuit Court of Appeals,

for the Ninth Circuit, sitting in

the District Court. The cause

was argued and submitted on

briefs to be filed.

Filed testimony taken in open court.

Filed opinion and order to enter a

decree in favor of respondent.

Filed final decree.

Filed notice of appeal.

Filed assignment of errors.

Filed cost bond on appeal.

Filed notice of filing cost bond on

appeal.

Filed praecipe for apostles on ap-

peal. [5]

In the Southern Division of the District Court of

the United States in and for the Northern Dis-

trict of California, First Division.

IN ADMIRALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.
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\

LIBEL ON CHARTER-PARTY.

To the Honorable Judges of the Above-entitled

Court

:

The libel of Henry Wilson, F. A. Wilson and

W. T. Wilson, libelants, against W. R. Grace & Co.,

a corporation, in a cause of affreightment, civil

and maritime, alleges as follows

:

I.

That libelants are copartners doing business as

merchants and ship owners under the firm name and

style of Wilson Bros. & Co. ; that they are the suc-

cessors in interest of the copartnership of Wilson

Bros. & Co., doing business, during the years 1915

and 1916, as managing owner of the steamship

''Columbia," and as such successors bring this ac-

tion on behalf of the owners of said steamship

"Columbia" at the time when this cause of action

accrued.

11.

That respondent, at all the times herein men-

tioned, was and now is, a corporation organized

and existing by virtue of the laws of the State of

Connecticut, and having a place of business in the

City and County of San Francisco, said Northern

District of California.

III.

That on the 21st day of December, 1915, Wilson

Bros. [6] & Co., as managing owner of the said

steamship ''Columbia," in said City and County of

San Francisco, made and concluded upon a contract

in writing, of time charter-party in Government
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form, with W. R. Grace & Co., respondent herein,

as charterer, chartering said steamship to re-

spondent, for a period of about one year 10% more

or less for a voyage or voyages to Canal Zone,

Central America, and/or South America.

IV.

That in and by said charter-party it was ex-

pressly provided that all salvage should be for

owners' and charterers' equal benefit, meaning

thereby that, in the event that the said steamship

*' Columbia" should be used by charterers in salvage

operations, during the life of said charter contract,

and should earn a salvage compensation, such com-

pensation should be equally divided between libel-

ants, on the one hand, and respondent on the other

hand.

V.

That thereafter, and during the life of said char-

ter contract, charterers ordered said steamship

^'Columbia" to deviate from her regular voyage

from the port of Valparaiso to the port of San

Francisco, and to render all possible salvage ser-

vices to the steamship ''Cuzco," which had gone

aground at a point just north of the port of Sala-

verry, Peru. That said "Columbia" tliereupon

went to the assistance of said "Cuzco," arriving

at the point where said ''Cuzco" was agiound, in

the forenoon of March 1, 1917. That thereupon

said "Columbia," upon the order and directions of

respondent, stood by the said "Cuzco," and ren-

dered all necessary and possible assistance at the

salvage operations, and in holding the "Cuzco"



8 Henry Wilson et al. vs.

from being washed further on shore, until the 22d

day of March, 1917, when said ''Columbia" was
ordered by respondent to abandon her position of

standing by said ''Cuzco" and to proceed upon her

voyage to San Francisco. That for the salvage ser-

vices so rendered respondent [7] charterer of

said steamship "Columbia," received from the par-

ties interested, in the salvage of said "Cuzco" and

her cargo, the sum of One Thousand Dollars

($1000) per day for the time while she was standing

by, being a total sum of $24,305.54.

VI.

That thereupon libelants became and are entitled

to one-half of said sum of $24,305.54, or the sum

of $12,152.77.

VII.

That libelants have only recently been made ac-

quainted with the fact that respondent has received

said sum as salvage compensation and libelants have

previously had no reasonable means of knowing

said fact; and that respondent has at all times

denied and concealed from libelants the fact that

respondent received salvage compensation for

said services. That since having received in-

formation of said fact, libelants have demanded

from respondent their share of said salvage com-

pensation but respondent has refused, and still

refuses, to pay to libelants their share or any part

thereof.

WHEREFORE libelants pray that process in due

form of law, according to the practice of this Hon-

orable Court in causes of admiralty and maritime
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jurisdiction, may issue against the respondent, W.
R. Grace & Co., a corporation, and that it may be

cited to appear and answer upon oath all and singu-

lar the matters aforesaid, and that this Honorable

Court would be pleased to decree payment of the sum

of $12,152.77 aforesaid, together with interest and

costs, and that the libelants may have such other

and further relief as they may be entitled to in the

premises.

ANDROS & HENGSTLER,
F. W. DORR,

Proctors for Libelants. [8]

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

F. A. Wilson, being first duly sworn, deposes and

says

:

That he is one of the libelants above named; that

he has read the foregoing libel and knows the con-

tents thereof, and the same is true except as to

matters therein stated to be on information and

belief, and as to those matters he believes it to be

true.

F. A. WILSON.

Subscribed and sworn to before me this 13th day

of March, 1922.

[Seal] E. M. CLARK,
Notary Public in and for the City and County of

San Francisco, State of California. [9]
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INTERROGATORIES PROPOUNDED BY LI-

BELANTS TO RESPONDENT AND RE-
QUIRED TO BE ANSWERED UPON
OATH.

INTERROGATORY 1: What was the interest of

W. R. Grace & Co. in the Steamer "Cuzco" when

she grounded near Salaverry on the Peruvian Coast

in February, 1917?

INTERROGATORY 2 : What was the interest of

W. R. Grace & Co. in the steamer ''Columbia/*

owned by Wilson Bros., in the months of February

and March, 1917?

INTERROGATORY 3 : If your answer to Inter-

rogatory 2 be that the steamer "Columbia" was

under time charter to W. R. Grace & Co., please

state, whether or not the charter-party contained a

clause providing that all salvage should be for

Owners' and Charterers' equal benefit.

INTERROGATORY 4: What was the interest of

W. R. Grace & Co. in the cargo of the steamer

"Cuzco."

INTERROGATORY 5 : What did the cargo of

the "Cuzco" consist of?

INTERROGATORY G: What arrangements were

made by W. R. Grace & Co. in efforts to float the

steamer "Cuzco" in February and March, 1917?

INTERROGATORY 7: With what steamers were

said arrangements made?

INTERROGATORY 8: Is it not a fact that W.
R. Grace & Co. made arrangements for the steamers



W. R. Grace & Company. 11

''Santa Alicia" and "Columbia" to stand by the

"Cuzco" and to assist in the efforts to float her?

INTERROGATORY 9: Did not W. R. Grace &
Co., in February or March, 1917, direct the steamer

** Columbia" to proceed to the place where the

*'Cuzco" was grounded near Salaverry?

INTERROGATORY 10: If your answer to In-

^
terrogatory 9 should be in the negative, please

state what steps W. R. Grace & Co. took to cause

the steamer ''Columbia" to proceed to the place

where the "Cuzco" lay aground.

INTERROGATORY 11 : Did not W. R. Grace

& Co., under date of [10] March 5, 1917, write

a letter to Messrs. H. M. Beausire & Co., Lloyds

Agents at Lima, Peru, in which said W. R. Grace

& Co. stated that the steam schooner "Columbia"

was ordered by W. R. Grace & Co. to stop on her

voyage from Valparaiso to San Francisco "to render

all possible assistance to the SS. 'Cuzco' then

aground just North of Salaverry"?

INTERROGATORY 12 : If your answer to In-

terrogatory 11 is in the negative, please state, what

W. R. Grace & Co. did say, with reference to the

SS. "Cuzco" and the "Columbia" in their letter

of date March 5, 1917, to Messrs. H. M. Beausire,

Lloyds Agents at Lima, Peru.

INTERROGATORY 13 : Did not W. R. Grace &
Co., under date of March 5, 1917, in the letter re-

ferred to in Interrogatory 11, say "that those in

charge of the salvage operations believe that it is*

necessary for the 'Columbia' to stand by to render

assistance as soon as proper gear has been received,"
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and that, in view of this fact, W. R. Grace & Co.

''are not giving her instructions to proceed on her

voyage, which we understand has your approval"?

INTERROGATORY 14: If your answer to In-

terrogatory 13 is in the negative, please state what

were the terms of the letter sent by W. R. Grace &
Co. to Messrs. H. M. Beausire & Co., Lloyds Agents

at Lima, Peru, under date of March 5, 1917, in so

far as such terms relate to the "Columbia'"?

INTERROGATORY 15: Is it not a fact that W.
R. Grace & Co. directed the steamship "Columbia,"

in February and/or March, 1917, to proceed to the

place where the steamer "Cuzco" was aground, and

to render all assistance possible in floating said

"Cuzco"?

INTERROGATORY 16: Is it not true that W.
R. Grace & Co. directed said steamship "Columbia"

to remain near the "Cuzco" from the 1st day of

March, 1917, to the 22d day of March, 1917'? [11]

INTERROGATORY 17: Please state where the

steamer "Columbia" was from the 1st day of

March, 1917, to the 22d day of March, 1917^

INTERROGATORY 18: Is it not true that re-

peatedly during the month of March, 1917, the

owners of said steamship "Columbia" demanded

that you direct said steamer "Columbia" to pro-

ceed on her voyage to the port of San Francisco?

INTERROGATORY 19: Is it not true that W.
R. Grace & Co. refused or failed to direct or permit

'said "Columbia" to leave the vicinity of the

"Cuzco"?



W. R. Grace & Company. 13

INTERROGATORY 20: Is it not true that,

during the month of March 1917, three surveyors,

namely G. C. Torgersen, the master of the steamer

*'Cuzco," C. E. Allen, the master of the steamer

''Columbia," and T. P. Murphy, the surveyor

placed by W. R. Grace & Co. in charge of the float-

ing operations of said ''Cuzco," signed a declara-

tion showing that they had decided unanimously

tJiat it was essential to have the assistance of both

the steamer "Columbia" and the steamer "Santa

Alicia, '

' these vessels to stand by until their services

were no longer required?

INTERROGATORY 21 : Is it not true that the

surveyors mentioned in Interrogatory 20 in the

declaration referred to in said Interrogatory, stated

that, as the "Cuzco" was being lightened, they con-

sidered the combined efforts of both the "Santa

Alicia" and the "Columbia" to be necessary to hold

the "Cuzco."

INTERROGATORY 22: Is it not true that the

surveyors mentioned in Interrogatories 20i and 21

stated, in the same declaration, that, as the most

essential point in the whole proceeding of salving

the "Cuzco" and her cargo was to be sure that the

power and equipment they had on hand was suf-

ficient to hold the "Cuzco" from going still further

on the beach after she was lightened, they, the sur-

veyors in charge, were not willing to discharge any

cargo until the steamship "Columbia" [12] and

the steamship "Santa Alicia" or vessels of equal

power and equipment were ready to assist, as per
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their instructions, in the salving of the "Cuzco"

until their services were no longer required?

INTERROGATORY 23 : Is it not true that the

declarations, findings and actions of the surveyors

in Interrogatories 20, 21 and 22, were approved hy

Art. I. Salazaar, Lloyds Agent?

INTERROGATORY 24: Is it not true that the

underwriters and other parties interested in the

floating of the ^'Cuzco" agreed to engage the

steamer "Columbia" at one thousand dollars per

day in full of all claims by owners, charterers,

master, officers and crew?

INTERROGATORY 25 : Is it not true that W.
R. Grace & Co. had, on March 18 and March 20,

1917, a correspondence with H. M. Beausire & Co.,

Lloyds Agents at Lima, Peru, who acted for the

underwriters of the ''Cuzco" interests, in which

W. R. Grace & Co. requested said Lloyds Agents

for a written agreement assuming liability for all

charges and claims for damages, which might re-

sult or had resulted through the detention of the

"Columbia" and that W. R. Grace & Co., in a letter

of March 21, 1921, to said Lloyds Agents, stated

that "those in charge of the salvage operations

have deemed the services of the 'Columbia' and

'Santa Alicia' necessary" and that "included in

the expenses of the salvage of the 'Cuzco' is the

detention of the 'Columbia' and possible damages

which might be awarded, owing to demands of her

owners"

INTERROGATORY 26: On what day did W. R'.

Grace & Co. direct the steamer "Columbia" to
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abandon her position of standing by the steamship

*'Cuzco" and to proceed on her voyage to San

Francisco ?

INTERROGATORY 27: On what day did the

said steamship in fact abandon her position of

standing by the said "Cuzco"? [13]

INTERROGATORY 28: What was the total

amount of the claim charged by W. R. Grace & Co.,

or Grace Steamship Company, for the services of

the steamship ^'Columbia" in standing by the

steamship ''Cuzco"?i

INTERROGATORY 29: What was the total

amount received by or allowed, or credited to W.
R. Grace & Co., or Grace Steamship Company, on

account of the diversion of the ''Columbia" from

her course and her standing by the steamship

^'Cuzco"?

INTERROGATORY 30: What is the status of

Grace Steamship Company, and what is the rela-

tion between W. R. Grace & Co. and Grace Steam-

ship Co.?

INTERROGATORY 31: What was the relation

between Grace Steamship Company and the steamer

''Columbia," during the life of the time charter

in existence between Wilson Bros. & Co., as owners,

and W. R. 'Grace & Co., as charterers of said

steamer in February and March, 1917.

[Endorsed] : Filed May 14, 1922. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [14]
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In the Southern Division of the District Court of

the United States, in and for the Northern

District of California, First Division.

IN ADMIRALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. eRACE & Co., a Corporation,

Respondents.

ANSWER TO LIBEL.

To the Honorable MAURICE T. DOOLING,
Judge of the District Court of the United

States for the Northern District of California:

The answer of W. R. Grrace & Co., a corporation,

respondent to the libel of Henry Wilson, F. A.

Wilson and W. T. Wilson, in a cause of affreight-

ment, civil and maritime, admits, denies, and alleges

as follov^s:

I.

Ansv^ering unto the allegations of Article I of

said libel, respondent is ignorant of all of said al-

legations; wherefore it leaves libelants to their

proof thereof if the same be pertinent.

II.

Answering unto the allegations of Article II of

said libel, respondent admits said allegations.

III.

Answering unto the allegations of Article III of
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said libel, respondent admits that on, to wit, tlie

21st day of December, 1915, Wilson Bros. & Co.

owners of the good American screw steamship

*' Columbia" entered into a charter-party with

respondent herein wherein and whereby said

Wilson Bros. & Co. chartered said steamship to

respondent for a period of about one year, ten per

cent more or less, for a voyage or voyages to Canal

Zone Central America and/or South America. As to

the allegation in said libel that said charter-party

was a time charter-party in government form,

respondent is ignorant concerning said allegation;

[25] wherefore it leaves libelants to their proof

thereof if the same be pertinent.

lY.

Answering unto the allegations of Article TV of

said libel, respondent admits that said charter-

party contained the following clause, to wit:

''That all derelicts and salvage shall be for

Owners ' and Charterers ^ equal benefit. Should

the vessel put into a poii; of distress or be

under average, she shall be consigned to

Charterers or their agents, the Owners paying

the usual charges and commission, and in case

an average statement shall be required the same

shall be made by adjusters appointed by the

Charterers who are to attend to the settlement

and collection of the average, and to be paid

the customary charges.

General Average, if any, shall be adjusted

according to York/Antwerp Rules 1890."



18 Henry Wilson et oil. vs.

Respondent is ignorant concerning the alleged

meaning of said clause in said charter-party ; where-

fore it leaves libelants to their proof of said allega-

tion if the same be pertinent.

V.

Answering unto the allegations of Article V of

said libel, respondent admits that during the life

of said charter-party respondent ordered said SS.

** Columbia," while on her voyage from the port of

Valparaiso to San Francisco, to proceed to the SS.

*'Cuzco," which said last-named steamship had gone

aground at a point north of the port of Salaverry,

Peru. Respondent admits that said SS. ''Columbia"

thereupon sailed for said port and arrived at the

point where said SS. "Cuzco" was aground on or

about March 1, 1917. Respondent admits that said

SS. "Columbia" by its order and direction pro-

ceeded to the point where said SS. "Cuzco" was

aground but denies that said SS. "Columbia"

rendered all necessary and possible assistance at

the salvage operations of said SS. "Cuzco." Re-

spondent denies that said SS. "Columbia" ren-

dered any necessary or possible assistance or any

assistance whatsoever in holding said SS. "Cuzco"

from being washed further on shore. Respondent

admits that on or about March 22, 1917, said SS.

"Columbia" left her position near said SS. "Cuzco"

and sailed on her voyage to San Francisco. Re-

spondent denies that [20] any salvage services

were rendered to said SS. "Cuzco" by respondent,

or by the SS. "Columbia" and denies that re-

spondent, as charterer of said SS. "Columbia," or
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in anywise whatsoever, received from the parties

interested or from any other parties or persons

whatsoever the sum of one thousand (1000)' dollars

per day for the time while the SS. ''Columbia" was

standing by said SS. ''Cuzco" except for detention

as hereinafter stated and denies that respondent

received from any person whatsoever the sum of

twenty-four thousand three hundred five and 54/100

(24,305.54) dollars.

Respondent admits that said SS. "Columbia" was

detained off Salaverry, Peru, for a period of twenty-

one days, eleven hours and twenty minutes, and it

received for said detention the sum of one thousand

(1000) dollars per day for said period, or a total of

twenty-one thousand four hundred and seventy-two

(21,472) dollars.

VI.

Answering unto the allegations of Article VI of

said libel, respondent denies that said libelants

thereupon or at any other time became or are now
entitled to one-half of said sum of $24,305.54 as

alleged in said libel and denies that said sum of

twelve thousand, one hundred fifty-two and 77/100

(12,152.77) dollars, or in any other sum or sums

whatsoever.

VII.

Answering unto the allegations of Article VII of

said libel, respondent denies that libelants have only

recently been made acquainted wdth said payments to

respondent as above set forth and denies that libel-

ants have previously to the filing of said libel had

no reasonable means of knowing said fact.
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Denies that respondent has at any time denied or

concealed from libelant the fact respondent received

said sum above set forth; denies that respondent

has received salvage compensation for said services

above set forth; denies that said services [27]

were salvage services, and denies that respondent

has denied or concealed from libelants said fact;

denies that libelants have demanded from said re^

spondent at any time prior to December 22, 1921,

their alleged share of said alleged compensation.

Further answering said libel, and for a separate

defense thereto, respondent alleges:

I.

That heretofore, to wit, on or about April 12,

1917, said SS. "Columbia" arrived at her port of

destination and was delivered over to her owners

in accordance with the terms and conditions of the

charter-party mentioned in said libel ; that libelants

knew at all times that said respondent had detained

said S'S. "Columbia" at or near said SS. "Coizco^'

and that said respondent was incurring necessary

expense for fuel oil and other expenses of opera-

tion while said SS. "Columbia" was so detained;

that at said time of delivery libelants knew that

respondents had made demand upon the under-

writers of the SS. "Cuzco" for the sum of one

thousand (1000) dollars per day for the period

during which said SS. "Columbia" stood by said

SS. "Cuzco" for the purpose of defraying and re-

imbursing respondent for said expense incurred

while said SS. "Columbia" was detained near said

SS. "Cuzco" as aforesaid; that it was then and
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there agreed by and between the parties that said

respondent should be reimbursed from the parties

interested for said expenses of operation incurred

by said respondent while detaining said SS.

^'Columbia" at or near said SS. '^Cuzco"; that said

respondent incurred and did pay necessary expenses

for the operation of said SS. ''Columbia" while

said vessel was detained at or near said SS. "Cuzco"

the sum of approximately $25,000; that in accord-

ance with the terms, and conditions of said charter-

party respondent prays that said sum of $25,000

may be set off against the claim of said libelants

herein.

That all and singular the premises aforesaid are

true [28] and within the admiralty and mari-

time jurisdiction of the United States of this

Honorable Court.

Further answering said libel, and for a separate

defense thereto, respondent alleges:

II.

That heretofore, to wit, on or about the 12th day

of April, 1917, said SS. "Columbia" arrived at her

port of destination and was thereupon delivered to

her owners in accordance with the terms and condi-

tions of that certain charter-party referred to in

said libel herein; that at said time it was agreed

between said libelants and/or their predecessors in

interest, and said respondent that said vessel, when

so delivered, had overrun the period covered by said

charter and that said overtime amounted to six-

teen (16) days and seventeen and one-half (ITi^)

hours; that it was further agreed by and between
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said parties that the cause of said overlap was the

detention of said SS. "Columbia" at or near the

port of Salaverry, Peru, for said period of 21 days,

11 hours and 20 minutes hereinbefore referred to;

that the charter hire of said vessel in accordance

with the terms and conditions of said charter-party

was the sum of $350 per day ''commencing on and

from the day of her delivery as aforesaid and at

and after the same rate for any part of a day hire

to continue until her delivery"; that it was then and

there agreed by and between said parties that re-

spondent should pay to said libelants and/or their

predecessors in interest the sum of $500 per day

over and in addition to said sum of $350 per day,

or approximately $850 per day for said detention

of said SS. "Columbia" off said port of Salaverry,

Peru, resulting in said overlap of said charter hire

;

that it was agreed by and between said parties at

said time that said payment should be in full

of all claims of said libelants and/or their

predecessors in interest and/or the managing

owners of said vessel against said respondent by

reason of the detention of said SS. "Columbia" off

[29] said port of Salaverry and the consequent

overrunning of the period of her said charter hire

;

that said respondent did on to wit, the 24th day

of April, 1917, pay to said libelants and/or their

predecessors in interest as such managing owners

of said SS. "Columbia" the sum of thirteen thou-

sand, eight himdred forty-two and 12/100 ($13,-

842.12) dollars; that said sum was thereupon ac-

cepted by said libelants and/or their predecessors
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in interest, said Wilson Bros. & Co., as managing-

owners of SS. *' Columbia" without protest or fur-

ther claim and as a final and complete settlement

of said parties of all of their claims against said

respondent by reason of the detention of said vessel

while standing by SS. "Cuzco" ofO said port of

Salaverry, Peru, and the consequent overrunning

of said period of charter hire ; that by reason there-

of the claim and demand of said libelants alleged

in the libel herein was on said 24th day of April,

1917, fully satisfied, compromised and discharged

and said respondent released from all further lia-

bility whatsoever.

That all and singular the premises aforesaid are

true and within the admiralty and maritime juris-

diction of the United States and of this honorable

court.

WHEREFORE, respondent prays that it may
be hence dismissed with its costs.

GOODFELLOW, EELLS, MOORE &
ORRICK,

Proctors for Respondent. [30]

United States of Amierica,

Northern District of California,

City and County of San Francisco,—ss.

E. T. Ford, being first duly sworn, deposes and

says:

That he is an agent, to wit, manager of W. R.

Grace & Co., a corporation, respondent herein, and

as such is authorized to make this verification,

which he does, for and on behalf of respondent

for the reason that said respondent is a foreign
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corporation and all of its officers reside out of the

city and county of San Francisco ; that he has read

the foregoing answer and knows the contents there-

of by reason of his connections therewith, the docu-

ments and other evidence in the case; that said

answer is true to the best of his knowledge, infor-

mation and belief.

E. T. FORD.

Subscribed and sworn to before me this 12th day

of April, 1922.

[Seal] H. L. LANFAR,
Notary Public, in and for the City and County of

San Francisco, State of California.

Service of a copy of the within is hereby ac-

knowledged this 12th day of April, A. D. 1922.

ANDROS & HENGSTLER,
Attorney for Libelants.

[Endorsed] : Filed Apr. 12, 1922. W. B. Hal-

ing, Clerk. By C. W. Calbreath, Deputy Clerk.

[31]

In the Southern Division of the District Court of

the United States, in and for the Northern

District of California, First Division.

IN ADMIRALTY—No. 17,483.

HENRY WILSON, F. A. WILSON, and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondents
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ANSWERS TO LIBELANTS' INTERROGA-
TORIES.

Comes now W. R. Grace & Co. and answering

unto the interrogatories propounded by libelants

(with the exception of interrogatories number 1 to

8, inclusive, 11 to 14, inclusive, and 2,5, as to which

interrogatories the exceptions of respondent were

sustained) states:

To Interrogatory 9'—^Yes.

To Interrogatory 10'—No answer.

To Interrogatory 15—Yes.

To Interrogatory 16—^Yes.

To Interrogatory IT—Near Salaverry, Peru.

To Interrogatory 18—Twice that we are aware

of, March 15th and March 21st, with which latter

request we complied.

To Interrogatory 19—No. See answer to Int. 18.

To Interrogatory 20—Yes.

To Interrogatory 21—Yes.

To Interrogatory 22—^Yes.

To Interrogatory 23^—Yes.

To Interrogatory 24—Yes.

To Interrogatory 2:6^March 21st, 1917.

To Interrogatory 27—March 22d, 1917.

To Interrogatory 28^$28,741.80'.

To Interrogatory 29^21,472.00.

To Interrogatory 30—Grace Steamship Company

is a [37] corporation doing business under the

laws of Delaware. W. R. Grace & Co. and Grace

Steamship Company are separate and distinct cor-

porations
;
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To Interrogatory 31—None.

W. R. GRACE & CO.

By E. T. FORD.
GOODFELLOW, EELLS, MOORE & OR-
RICK,

Proctors for W. R. Grace & Co.

[Endorsed] : Filed Jul. 25, 1922. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [38]

State of California,

City and County of San Francisco,—^ss.

E. T. Ford, being first duly sworn, deposes and

says:

That he is an agent, to wit, manager, of W. R.

Grace & Co., a corporation, respondent herein, and

as such is authorized to make this verification which

he does for and on behalf of respondent for the

reason that respondent is a foreign corporation

and all of its officers reside out of the city and

county of San Fi^ancisco and the State of Cali-

fornia; that he has read the foregoing answetrs to

interrogatories propounded by libelants and the

same are, and each of them is, true to the best of

his knowledge, information and belief.

E. T. FORD.

Subscribed and sworn to before me this 24th day

of July, 1922.

[Seal] H. L. LANFAR,
Notary Public in and for the City and County of

San Francisco, State of California.
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Service of a copy of the within is hereby acknowl-

edged this 24th day of July A. D. 1922.

ANDROS & HENGSTLER,
Attorneys for Libelants.

[Endorsed] : Filed Jul. 25, 1922.. W. B. Maling,

Clerk. By C. W. Calbreath, Deputy Clerk. [39]

In the Southern Division of the United States Dis-

trict Court, in and for the Northern District

of California, Third Division.

IN ADMIRALTY.

Before: Hon. PRANK H. RUDKIN, Judge.

WILSON BROS. & CO.,

vs.

W. R. GRACE & CO.,

Libelant,

Respondent.

(TESTIMONY TAKEN IN OPEN COURT.)

Monday, January 21, 1924.

Counsel Appearing:

Por the Libelant: Messrs. ANDROS &
HENGSTLER.

For the Respondents: STANLEY MOORE,
Esq.

Mr. HENGSTLER.—If your Honor please : This

case arose out of a charter-party between libelants,

who are partners doing business under the name

"Wilson Bros. & Co., and the respondent, W. R.
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Grace & Co. The charter-party is dated December

21, 1915, and is in what is called the Government

form. I have no doubt your Honor is familiar

with that kind of a form charter "? It runs for one

year, 10 per cent more or less, and is on the char-

terer's form, W. R. 'Grace & Co.'s form. The prin-

cipal provisions of the charter-party that will enter

into this case are that the steamer is to be em-

ployed in carrying lawful merchandise as char-

terers or their agents shall direct. The following

conditions have more or less bearing upon the case

:

First: That the owners shall pay for provisions,

water, wages, etc., and shall maintain her in a

thoroughly efficient state in hull and machinery for

and during the service.

Second: That the charterers pay for all fuel, etc.

[40]

Fourth : That the charterers shall pay hire of the

said vessel $350 per day, hire to continue until her

delivery to the owners.

Tenth: The captain shall render all customary

assistance with ship's crew, tackle, and boats; that

the captain, although appointed by the owner, shall

be under the orders and directions of the charterers

as regards employment, agents, or other arrange-

ments.

Fifteenth: This provision refers to the loss of

time, etc.

Twenty-fourth: Steamer to work night and day

if required by the charterers.

Twenty-fifth: This is important in the case, and

upon which the whole case hinges: That all dere-
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licts and salvage shall be for owner's and charter-

er's equal benefit.

The ship was delivered to the charterer on Feb-

ruary 18, 1916. One year after that would be Feb-

ruary 18, 1917, and if the 10 per cent be added on

it would make the agreed determination of the

charter-party March 26, 1917.

While the vessel was being used by the charter-

ers, the owners sold her to the Hammond Lumber
Company, on October 20, 1916, and under the pro-

visions of the sale she was to be delivered to the

buyer on the expiration of the charter-party.

On her last voyage, she left Antofagasta, in Chile,

on February 20', 1917, bound for San Francisco;

and if she had made that voyage she would have

arrived within the proper charter period.

The respondent advised the owners on Febru-

ary 21, the day after she left Antofagasta, that she

Would arrive in San Francisco on March 14. That

would have been well within the 10 per cent, which

expired on March 26th.

Then an accident happened. On the same day,

on [41] February 21, one of the respondent's

steamers, the "Cusco," stranded in the neighbor-

hood of Salavery, a port off Peru. Soon there-

after, either on the 27th of February or the 28th

of February, W. R. Grace & Co., the respondent,

sent a radio message to the captain of the steamer

*' Columbia," Captain Allen, to assist in the salvage

of the '^Cusco."

The COURT.—Is the "Columbia" involved here?

Mr. MOORE.—The "Cusco" went ashore, your

Honor.
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The COURT.—You said the ''Columbia,'^ didn't

you?

Mr. HENGISTLER.—Yes, the ''Columbia."

The COURT.—That is the one involved here, is

it?

Mr. HENGSTLER.—Yes, your Honor. It was

the charter on the steamer ''Columbia." At the

time that the Captain of the "Columbia" received

that radio message, he was about abeam of Callao,

and immediately changed his course from the

course to San Francisco to Salavery, where the

"Cusco" was lying on the beach.

On March 1st, the "Columbia" arrived at Sala-

very, and stood by the "Cusco," and did what she

could to help in salving her. She remained there at

Salavery, standing by the "Cusco" from March 1st

until March 22d. We will show to your Honor that

during that time she did what she could do. She

made several actual attempts at pulling the

"Cusco" out of the sand. Then she was required

and ordered by W. R. Grace & Co. to wait there

and remain there until one of the other steamers of

W. R. Grace & Co. which had been ordered to the

place, namely, the "St. Alicia," should arrive. It

was soon found out that the "Columbia," alone,

was not sufficient for the purpose of rendering

valuable salvage alone, so W. R. Grace & Co. sent

another of their steamers there. The "Columbia"

waited for the arrival of the "St. Alicia." The

"St. Alicia" arrived, I think, on March 15th. Then

they found out that the two vessels were not suffi-

cient, and that they needed certain gear, which was
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sent for, [42] and both of them remained there,

the "Columbia" in particular remained, there until

that gear should arrive. She remained there until

'March 22d. During all that time the libelants ob-

jected to this salvage service, because they had sold

the vessel to the Hammond Lumber Company, and

the Hammond Lumber Company was pressing them

and threatening them with lawsuits if she did not

arrive within the charter period. On March 22d

the "Columbia" left, and much later—I don^t re-

member just when, but I think in the same year, in

October or November, the "Cusco" was finally

salved by underwriters. It will appear that her

value in her damaged condition on November 1,

1917, was $757,550; her cargo was saved, and that

was $136,000, so that the vessel and cargo were

worth, on November 1st, at least $894,000.

The "Columbia," when she left Salavery, came

directly to San Francisco, where she arrived on

April 12th. These two dates are of importance, if

your Honor please, March 26th and April 12th.

On April 12th she was delivered to the owners.

The period from March 26th to April 12th is a

period of 16 days and 17% hours. That was the

overlap of the charter party, beyond the termina-

tion of the charter-party altogether. After she ar-

rived here there were negotiations between W. R.

Grace & Co. and Wilson Bros., with reference to

a settlement for this over-hire. Those negotiations

terminated in a payment by W. R. 'Orace & Co. to

Wilson Bros, of the sum of $11,626.79.
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Now, the main issue here before the Court is this

:

That W. R. Grace & Co. claim that this included

the services of the '* Columbia" for the 21 or 22

days during which she was standing by at Salavery,

and rendering salvage services, whereas we claim,

and have claimed right along, and we will show

your Honor that the settlement included nothing

but charter hire plus the over-law of charter hire,

and that it excluded salvage altogether; [43] in

fact, we will show that W. R. Grace & Co. received

over $24,000 for the salvage

—

The COURT.—And you are suing for half of

thati

Mr. HENGSTLER.—We are suing for one-half

of it. We didn't know anything about the salvage

until 1921, in the fall of 1921, when a lawsuit came

on for trial in the Superior Court of the City and

County of San Francisco, which the Hammond
Lumber Company had commenced against Wilson

Bros., the libelants in this case; at that time for

the first time Mr. Johnson, one of the partners of

Wilson Bros., learned that W. R. Grace & Co. had

received the sum of over $24,000 as salvage. Hence,

we are suing for one-half of the amount.

The COURT.—Has the testimony been taken?

Mr. HENGSTLER.—Some of the testimony was

taken by the other side. A deposition was taken

by the other side. I am going to call two witnesses.

The COURT.—Very well, proceed. Do you de-

sire to make a statement at this time, Mr. Moore?

Mr. MOORE.—I might make a short statement at

this time. If your Honor please, I believe that
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there are two issues presented for consideration

here ; one, as to whether or not the settlement made

between G-race and Wilson Bros, after the arrival

of the vessel here on April 12, 1917, included any

claim for salvage or damage for the detention of

the "Columbia" for the 21 days and a fraction at

Salavery; and, second, with respect to the meaning

of the derelicts and salvage clause read to the Court

by Mr. Hengstler, as to whether or not the salvage

therein referred to means gross salvage or net sal-

vage.

Just in the briefest outline, if your Honor please,

the ** Columbia" was detained 21 days at Salavery.

Had it not been for that detention, as has been

stated here by Mr. Hengstler, she would have ar-

rived in San Francisco prior to or by the [44]

time of the expiration of her charter. She actually

arrived here on April 12th, some 16 days and 17%
hours after the expiration of her charter. She

was under a time charter, and at the rate of $350

a day. For those IG days, 17% hours, Wilson

Bros. & Co. paid at the rate of a charter hire of

$25,560 a month, or $850 a day—some $500 a day

more than the rate specified in the charter.

It is the contention of Grace & Co. that in those

negotiations the fact that there would be a claim

submitted in the general average was discussed be-

tween them and Wilson, and that Wilson's claim

for participation therein was included in that

settlement, Wilson preferring to take money then

rather than wait for the uncertain future in respect

to it.
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And, as to our second contention, that net salvage

is what is really referred to by the clause in the

charter-party, we expect to prove that the award

to Grrace & Co. was $21,472, and that their ex-

penditures arising out of this detention at Salavery

aggregated $26,003. So that on the basis of net

salvage there would be no amount payable to Wil-

son Bros, at all, but, on the contrary, there would

be a balance owing by Wilson Bros, to Grace & Co.

in the amount of $5475.48.

The COUET.—Proceed with the testimony now.

Mr. HENGSTLER.—May I make just one re-

mark that will probably clear up the situation a

little before I call my first witness ?

The COURT.—Yes.
Mr. HENGSTLER.—With reference to this over-

lap of 16 days, Wilson Bros, received $505 per day

more than the charter hire. That was, as appears

by Mr. Carter's deposition, and it is not denied, the

market value of the vessel at the time when she

should have been delivered. The two parties agreed

upon that market value, and that was the basis

of the settlement as [45] to the additional time

consumed.

As to the method of determining the net value of

the salvage, that, of course, is one-sided. Grace &
Co. had some expenditures ; Mr. Moore has not men-

tioned that the owners also had expenditures, and

particularly are they entitled to remuneration for

the risk of their whole ship, which was worth be-

tween $400,000 and $500,000.

Mr. MOORE.—I do not want to prolong the dis-
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cussion, if your Honor please, but the evidence

will show that the amount which was paid Wilson

Bros, shortly after the arrival of the vessel here

was in excess of what one-half the gross salvage

would have been. So far as expenses incurred by

Wilson Bros, are concerned, we have no informa-

tion of any expenses incurred by them or any loss

of profit accrued to them by virtue of the sale by

them of the vessel to the Hammond Lumber Co.

Mr. HENGSTLER.—We will show what the ex-

penses of Wilson Bros, were if your Honor should

consider that relevant. I do not think it is rele-

vant on either side.

The COURT.—Proceed with your testimony.

TESTIMONY OF C. E. ALLEN, FOR LIBEL-
ANT.

C. E. ALLEN, called for libelant, sworn.

Mr. HENGSTLER.—Q. Captain, you were the

master of the steamer "Columbia" in February

and March, 1917, were you not?i A. Yes.

Qi. I wen|; over with you the facts of the occur-

rences at Salavery when the ''Columbia" went to

the rescue of the "Cusco," did I not, recently, and

refreshed your memory about some of the dates ^

A. Yes, sir.

Q. Do you remember. Captain, when the "Colum-

bia" left Antofagasta on the way to San Fran-

cisco, on the last voyage during the charter-party f

A. Yes, it was in February, 1917. [46]

Q. What date in February? A. The 20th.

Q. Will you tell the Court what happened whem
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(Testimony of C. E. Allen.)

she was about the latitude of Callao with reference

to any messages you received and from whom you

received them, and what the messages were?

A. Late one afternoon I received a message from

W. R. Grace & Co., telling me that the steamer

^'Ctisco" was stranded at Salavery, and they told

me to be on the lookout the next day, that I might

get an order to proceed to Salavery to assist the

'^Cusco" to get off the beach.

Q. Did you then receive an additional message f

A. Yes. The next day I received a message to

proceed to Salavery and assist the ''Cusco."

Q. What did you do?

A. I changed my course for Salavery. I ar-

rived there on March 1st, I believe.

Q. What did you do after you arrived there?

A. I boarded the ''Cusco," along with Captain

Murphy.

Q. Who was Captain Murphy I

A. The Grace representative.

Q. Who else did you meet?

A. I met the captain of the "Cusco."

Q. What was his name?

A. His name was Toggasin.

Q. Anybody else ?

A. I think that is all that was there that day; I

don't remember any more there that first day.

There might have been somebody else there, but I

think that is all I met the first day.

Qi. What did you do when you met them; what

did you talk about?
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(Testimony of C. E. Allen.)

A. We were talking about getting the ship off

the beach; I had a towing wire about 200 fathoms

long, but that was not long enough to reach the

ship. The captain informed me that they had tele-

graphed, I think it was to Panama, for more equip-

ment, wires, and rope, and anchors. I told him that

the towing wire that I had was not long enough

to reach on board the "Cusco," that I could not

get in close enough.

Q. How long was your towing wire?

A. 200 fathoms.

Q. Did you have a towing machine on board of

the "Columbia"?! A. Yes, sir. [47]

Q. What power was that machine I ^

A. Eight hundred horsepower.

Q. Did you ever make any attempt to get a line

on the "Cusco"?

A. Yes, I tried several times, but could not get

in close enough to reach her.

Q. After you found that you could not get in

close enough to get the line on board of the "Cusco,"

you nevertheless remained on the spot, did you

not? A. The men did, yes.

Q. Why was that. Captain?

A. I had orders to stay there.

Q. Who gave you the orders ?

A. W. R. Grace & Co.

Q. Did they tell you what they wanted you to

stay for? A. Yes, sir.

Q. What for? A. To salvage the "Cusco."

Q. What were you waiting for?
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(Testimony of C. E. Allen.)

A. Waiting for equipment to work with.

Q. Was there any other vessel there besides the

'
' Columbia '

' assisting ?

A. The "St. Alicia" arrived there in the latter

part, I don't remember the date when she arrived.

Q. Did you perform any actual service besides

attempts to get your line aboard while you were

standing by, Captain I

A. I was dragging for a lost anchor. They had

a wire that was attached to the "Cusco," the wire

broke, and they lost the anchor, and I was in-

structed to drag for the anchor. I picked up the

wire, but did not get the anchor.

Q. And h&w long did that work take you?

A. I think I was working on that a couple of

days off and on; I don't remember exactly how

long I did work on it.

Q. Did you, during the time while you were

standing by, have any conference with Captain

Toggasin, of the "Cusco," and other representa-

tives of W. R. Grace & Co.f

A. Yes, several times.

Q. What was discussed during those conferences?

[48]

A. We came to the conclusion we could not do

anything until we got more equipment to work

with. We expected it there every day.

Q. Was the ''Cusco" at the time loaded with

cargo? A. Yes, she was loaded.

Q. Was the discharge of the cargo dicussed at

the time during this conference?
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(Testimony of C. E. Allen.)

A. Yes, I think it was, sometimes.

iQ. What was decided with reference to any dis-

charge of the cargo?

A. It was decided that they could not take very

much cargo off, that they wanted to keep the cargo

in the ship to keep her from going further up

the beach until they got some wires on her, or

something to keep her off the beach, to hold her

from going further up the beach.

Q. While you were down there at Salavery stand-

ing by, were there ever any services required of

you by the representatives of W. R. Grace & Co.,

which you refused to perform f

A. None. There were none required but that I

did; I did all that I was asked to do by Captain

Murphy. Captain Murphy is the man who had

charge.

Q. Did you do everything that he told you to do

during that timefi

A. I got several orders from him. He asked me
to drag for the anchor.

Q. Captain, during the time when you were down
at Salavery, you and Captain Toggasin and the

other representatives of W. E. Orace & Co. made
several reports to the Lloyds agents with reference

to the condition of the vessel, did you not?

A. Yes, sir.

Q. I showed you a copy of a report which was
produced by the other side, dated March 19, 1917,

which purported to be signed by G. C. Toggasin,

master of the steamer "Cusco," C. E. Allen, master
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(Testimony of C. E. Allen.)

of the steamer "Columbia," and T. P. Murphy, in

charge of operations of floating the "Cusco," and

which was approved by A. I. Salazar, Lloyds sub-

agent. You remember that [49] report, do you

not ? A. Yes, I think I do.

Mr. HENGSTLER.—I want to read some por-

tions of it that are pertinent here, if your Honor

please. (Reading:) "We, the undersigned, after

due consideration, have decided that in order to

proceed with salvaging the steamship ' Cusco, ' ashore

at Beach, it is essential that we have the assistance

of both steamships '

' Columbia '

' and "St. Alicia,
'

'

these vessels to stand by until services are no longer

required. The vessel is ashore in a position where

to float her the assistance of her power is needed

to battle with the elements, imbedded deeply in

the sand, where the sea breaks and a heavy current

sweeps to the northward. Only the weight of the

cargo in the vessel prevents her from going further

up on the beach. Anchors to be laid 200 fathoms

to sea, from which will lead wire rope; cannot be

made fast to the after winches of 'Cusco' until

after deckload is discharged. As she is being

lightened we consider the combined force of both

'St. Alicia' and 'Columbia' necessary to hold her.

Even after anchor lines are made fast we cannot

be assured these will hold, especially in view of

the fact that we are now told that from Panama
will arrive 1^/2 inch diameter rope for this pur-

pose '
'

—
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(Testimony of C. E. Allen.)

Q. Evidently you did not consider that to be a

strong enough rope, did you, Captain?

A. No, I did not.

Mr. 'HENGSTLER. — ( Continuing reading
:

)

**Our recommendation was that this wire rope be

not less than 3 inches in diameter. As the most es-

sential point in the whole proceeding is that we

are sure that the power and equipment we have

on hand is sufficient to hold the vessel from going

still further on the beach after she is lightened,

we are not willing to discharge any cargo until

steamship 'Columbia' and steamer 'St. Alicia'

or vessels of equal power and equipment are ready

to assist, as per our instructions in the salving

of the 'Cusco,' until their services are no longer

required. We might add that the longer the

^Cusco' remains in her present position the more

difficult it will be to [50] float her. '

'

Q. Do you remember, Captain, that on the last

day before you left you made another report in

conjunction with the captains on the condition of

the"Cusco"? A. Yes, sir.

Mr. HENOSTLER.—That report, Mr. Moore, is

in the general average statement, on pages 8 and 9.

I think it was introduced by your side. May I

read that report?

Mr. MOORE.—Yes, or such portions of it as you

care to, and the other portions may be deemed read.

Mr. HENGSTLER.—I read the whole of this

last report. I will not read all of this.
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(Testimony of C. E. Allen.)

Mr. MOOEE.—All right, Mr. Hengstler, it may
be considered read.

Mr. HENGSTLER.—(Reading:) '^We arrived at

the boat at 11:00 A. M. and the results of our ex-

amination are as follows." I will not read this

part of it because it merely refers to the position

of the ''Cusco."

"We consider that in the present condition and

the present equipment and gear at hand, also the

location of ship, further operations in connection

with floating 'Cusco' are useless. C. E. Allen,

master of the steamship 'Columbia.' " It is also

signed by the master of the ''St. Alicia," the chief

engineer of the "Columbia," the chief engineer of

the "St. Alicia," and by T. P. Murphy, master

mariner.

Q. Who was Murphy I

A. He was the representative of W. R. Grace &
Co.

Q. He was in charge of the whole operation'?

A. Yes, sir.

Q. You left Salavery on March 22d, and sailed

directly for San Francisco, did you not?

A. Yes, sir.

Q. And arrived here on April 12th?

A. Yes, sir.

Mr. HENGSTLER.—That is all.

Cross-examination.

Mr. MOORE.—Q. Captain, you left Antofagasta

on February 24th, at 12:10 P. M., did you?

A. I beg your pardon?
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(Testimony of C. E. Allen.)

Q. I say, you sailed from Antofagasta on Febru-

ary 24tli, 1917, [51] at 12:10 P. M., did you not?

A. I could not remember that.

Q. Have you nothing there by which you can re-

fresh your recollection about that ?

A. No. I thought it was the 20th of February.

The COURT.—That is what you said, wasn't it?

Mr. MOOEE.—No, I said the 24th, your Honor.

The COURT.—Is there any dispute over that?

Mr. HENGSTLER.—Our records show the 20th.

I don't think there is any point about it, however,

is there, Mr. Moore?

Mr. MOORE.—I wanted to ask him about the

average speed attained by him from the time he

left Antofagasta until he turned to stand by at Sala-

very.

Q. Do you recall. Captain, what your average

run per day was from the time you left Antofagasta

until you turned and started for Salavery?

A. I could not remember that, that was six years

ago. I could not remember unless I had the ship's

log-book. You have the ship's log-book there,

haven't you?

The COURT.—I suppose that will show it.

Mr. MOORE.—Yes, your Honor, we can supply

that.

Mr. HENGSTLER.—I think Mr. Moore and my-

self can agree on that.

Mr. MOORE.—Q. You arrived at Salavery on

March 1, 1917, did you not ? A. Yes, I think so.

Q. And you left there on March 22d of that year?
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A. I am not sure of the dates.

Q. You recall that it was 21 and a fraction days ?

The COURT.—The log will show, won't it?

Mr. MOORE.—Yes, your Honor.

The COURT.—^There is no dispute about what

that shows, I presume.

Mr. MOORE.—Q. Had it not been for the de-

tention of the "Columbia" at Salavery, would you

have arrived, in your opinion, at San Francisco

prior to the expiration date of the charter?

A. I believe so. [52]

Q. This was a time charter, wasn't it?

A. That I don't remember.

Q. The captain and the crew were paid by Wil-

son Bros., were they not? A. Yes.

Mr. MOORE.—That is all.

Mr. HENOSTLER.—That is all, Captain. In

fact, Mr. Moore, that can be proved by this General

Average Statement, and that may prove it so far

as we are concerned. Is that agreeable to you ?

Mr. MOORE.—That is agreeable to us if the pri-

vilege apply also to the captain's log and the en-

gineer's log. In that connection we are desirous

of proving the fuel consumption of the "Columbia"

during the 21 days that she was detained at Sala-

very. I think we could do it more quickly by this

method than we could through the medium of ex-

amining the captain.

Mr. HENOSTLER.—Surely. The only thing I

have to state is that I was asked to produce those

logs; in the course of the six years they have been



W. R. Grace & Company. 45

(Testimony of A. B. Johnson.)

lost. The captain tells me they were turned into

W. E. Grace & Co., who probably turned them over

to the adjusters, Willcox, Peck and Highes, but

they cannot be found now.

The COURT.—They probably have copies.

Mr. HENGSTLER.—I think extracts of the log

are contained in this general average.

Mr. MOORE.—Yes.
Mr. HENGSTLER.—That is all. Captain.

TESTIMONY OF A. B. JOHNSON, FOR LI-

BELANTS.

A. B. JOHNSON, called for libelants, sworn.

Mr. HENGSTLER.—Q. What is your present

business ?

A. Wholesale lumber and shipping.

Q. In 1917, in February and March, you were a

partner in [53] Wilson Bros. & Co., weren't you*?'

A. Yes.

Q. And you had personal charge of the matters

that arose out of the charter-party of the steamer

"Columbia" with W. R. Grace & Co., did you not?

A. Yes, sir.

Q. You signed the charter-party on December

21, 1915, did you not?! A. Yes, sir.

Q. This is the charter, is it? A. Yes.

The COURT.—You concede that is the charter,

do you?

Mr. MOORE.—^Yes, your Honor.

The COURT.—Then it is not necessary to have it

identified.
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Mr. HENGSTLER.—It is signed by Mr. Johnson

on behalf of Wilson Bros.

The COURT.—Counsel concede that it is the

charter.

Mr. HENGSTLER.—I offer it in evidence.

(The document was here marked Libelant's Ex-

hibit 1.)

Q. During the period of this charter, Mr. John-

son, you sold the "Columbia" to the Hammond
Lumber Company, did you not % A. Yes, sir.

Q. On October 20th, 1916^ A. Yes, sir.

:Q. What was the price that was paid for her?

A. $425,000.

Q. After you sold her, did you inform W. R.

Grace & Co. of that fact? A. Yes, sir.

Q. What did you tell them with reference to the

delivery of the vessel, if anything?

A. I told them that we expected delivery at the

expiration of the present charter.

Q'. Which was at what time?

A. It was one year from February 17th or 18th,

1917.

Q. You were informed by W. R. Grace & Co.,

were you not, about February 21st, that she had

left Antofagasta the previous day?

A. En route to San Francisco, yes.

Q. If she had come directly to San Francisco,

when would you have expected her to be here?

A. In about 22 days from the time she left.

Q. How many days?

A. 22 or 23 davs from the time she left. [54]



W. R. Grace & Company. 47

(Testimony of A. B. Johnson.)

Q. That would be March 14th, wouldn't it?

A. March 14th or 15th.

Q. As nearly as you can remember, when did you

first hear about her having been diverted from

her regular course to San Francisco %

A. About the 8th of March.

Q. In what way did you hear it, and from whom %

A. From W. R. G-race & Co.

Q. What did they tell you?

A. That they had ordered her to stand by the

steamer *^Cusco" to salve her.

Q. What did you say? A. I objected.

Q. Why did you object?

A. For the reason that we wanted to make de-

livery of the vessel within the time that we had

agreed on our sales contract.

Q. Then you wrote several letters strongly ob-

jecting, did you not, to W. R. Grace & Co.

A. Yes.

Mr. HENGSTLER.—Those letters are already

in evidence, if your Honor please.

Q. Did the Hammond Lumber Company force

you in any way about getting the vessel soon, did

they press you? A. Yes, nearly every day.

Q. What did they say they would do if you did

not deliver her promptly?

A. That they would hold us responsible for any

damage they may be put to.

Q. Did they threaten a lawsuit? A. Yes, sir.

Q. Did they afterwards sue you? A. Yes, sir.

Q. Under the provisions of the charter-party.
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you, as owners, paid for provisions and water

for the crew, and the boilers, and you paid the

wages of the captain, officers and engineers, and

of the firemen, and of the crew, did you not, Mr.

Wilson. A. Yes, sir.

Q. And also paid for insurance upon the ves-

sel? A. Yes, [55] and repairs.

The COURT.—I think you can assume that the

provisions of the charter-party were complied with

in that regard. There is no claim of any breach.

Mr. HENGSTLER.—It is simply leading up to

another question.

Q. How much per day did these payments amount

to during the time from March 1 to March 22d'?

A. The daily operation expense.

Mr. HENGSTLER.—Your Honor, the other side

claims this is important, and we want to show that

we had our expenses in the matter.

The COURT.—Proceed.
Mr. HENGSTLER.—Q. What amount?

A. About $200 a day.

Q. After the "Columbia" arrived in San Fran-

cisco on April 12th, what was done between you

and W. R. Grace & Co. with reference to meeting

representatives, and anything with reference to this

charter-party ?

A. There was nothing special that I remember

when the vessel was delivered to us.

Q. When the vessel was delivered to you, there

still remained something to be done—a settlement?

A. A settlement for the over-lapsed time of the
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charter-party. That had been taken up with the

Grace people several times previously. I think

that while she was there we agreed upon 10 per

cent during the time she was there over the yearly

charter time.

Q. That is to say, you mean you agreed upon the

particular date when the 10 per cent should termi-

nate? A. Yes, sir.

Q. That was March 26th, wasn't it I.

A. I believe so.

Q. Now, as to between March 26th and April 12th,

when she was delivered, how did you and the repre-

sentative of W. E. Grace & Co. arrive at the sum

which was to be paid to you?

A. They made a proposition that the market rate

for the use of a vessel like the "Columbia" at that

time was $26,000 a month, or $850 a day. We
figured her at 2700 deadweight tons. [56]

Q:. Did you accept that proposition?

A. For additional charter hire, yes.

Mr. HENGSTLER.—That is in evidence in the

deposition, your Honor, the proposition by W. R.

Grace & Co., that the market price for that kind of

a ship should be figured at between $9 and $10 per

month per deadweight ton.

Q. With whom were you talking about this settle-

ment? A. I was talking to Mr. Carter.

Q. And you and Mr. Carter then finally agreed

upon what sum? It was exactly $9.50, was it not,

as the record shows? A. Yes.

Q. That meant how much per day?
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A. $850 a day, I think.

Ql $850'? A. Yes.

Ql. That is the way that it figured out, is it!

A. As over-lapsed charter hire?

Q. Yes. A. That is the way we arrived at it.

Q. Was there anything mentioned during all

your conversation with Mr. Carter, whatever con-

versation you had, about salvage?

A. Yes, I asked Mr. Carter if there was any

salvage coming, and he said the "Columbia" did

not save the vessel, so there was none collectible.

Q. Is that all that w^as mentioned with reference

to that? A. I think at that time that is all.

Q. And then you made your settlement, and the

settlement was to cover what?

A. Charter hire, for the additional lapse of the

charter.

Q. When did you first find out that W. R. Grace

& Co. were paid salvage in this case?

A. I think it was in September, 1921.

Q. On what occasion?

A. It was during the case that the Hammond
Lumber had against us for damages for nonde-

livery.

Q. In what way did you find out that W. R.

Grace & Co. received salvage?

A. It was brought out in the evidence at that

trial. [57]

iQ. You were a witness at the trial, were you?

A. Yes, sir.

Q. Was that the first time you knew anything

about it.
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A. It was the first time I ever knew anything

about it.

Q. And then the result of that was this suit?

A. Yes.

Mr. HENGSTLER.—That is all.

Cross-examination.

Mr. MOORE.—Q. Mr. Johnson, at the time the

vessel arrived here, you had already sold her, or

agreed to sell her to the Hammond Lumber Com-

pany at a very large profit, had you not?

A. Well, we had agreed to sell her for $425,000.

Q. And that represented a very large profit, did

it not? A. Oh, not such a terrific profit.

Mr. HENGSTLER.—We think that is imma-

terial, your Honor.

The COURT.—I don't know what it is leading up

to. It may go in if counsel will be brief.

Mr. MOORE.-^Q. How large a profit did it

represent ?

The COURT.—That is rather an indefinite ques-

tion. Over what period do you mean?

Mr. MOORE.—Q. I mean over the cost of the

vessel to you.

A. Well, I don't remember exactly the cost of

thai vessel. I am under the impression that she

cost us nearly $300,000 when we had her built.

Q. Then it represented a profit over the cost of

at least $150,000, didn't it? A. No, it did not.

Q'. About how much?

The COURT.—He said it cost about $300,000.
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Mr. MOORE.—Q. And you were selling her for

$425,000? A. Yes, sir.

Q. When the boat got here you were anxious to

close up your accounts in respect of her, were you

not? You were selling her and not expecting to

have anything further to do with her, and when this

question came up with Mr. Carter you wanted to

take whatever money was coming to you at that

time, did you not?

A. For the extra charter hire, yes, certainly we
did. [58]

Q. The matter of salvage was discussed between

you and him was it not?

A. I asked Mr. Carter if there was any salvage,

and he said there was none, there would be no salv-

age awarded, they got no salvage.

Q. Didn't Mr. Carter suggest to you or ask you

whether or not you were willing to see what the

salvage award would be?

A. I don't remember that.

Q. And don't you recall that you said to Mr. Car-

ter: No, you were selling the boat, and you wanted

to close out your accounts and get rid of the matter

at that time?

A. Well, that is a very difficult thing to answer,

conversations that we had seven or eight years ago

with reference to a settlement. Naturally, any-

one, when they perform their contracts, they want

a settlement, and I had been very persistent con-

tinually for the 22 days with Mr. Carter and W. R.

Grace & Co., not only writing them letters, but I
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telephoned to them every day that we wanted our

vessel released.

Q. There had been numerous conferences between

you and Mr. Carter after the time of the arrival of

the vessel here and before the settlement, had there

not? A. Not very many, I don't think.

Q. You had written to him under date of March

9 that the charter expired on the 18th of this month.

Mr. MOORE.—The originals of these letters are

appended to the deposition of Mr. Carter. May it

be stipulated between counsel that that deposition

may be opened and the originals availed of I

Mr. HENGSTLER.—The originals were not pro-

duced. The letters were read into the record.

Mr. MOORE.—Then we can use these as they are

extended in the deposition, can we, in lieu of the

originals ?

Mr. HENGSTLER.—Yes.
The COURT.—It doesn't make any difference,

if they are in in one way or another. [59]

Mr. HENGSTLER.—No, it doesn't make any

difference. They are all fully in the record.

Mr. MOORE.—Then it is stipulated that, as ex-

tended in the deposition, they may be used as the

originals.

Mr. HENGSTLER.—Yes.
Mr. MOORE.—^^Q'. And you wrote to him under

date of March 9, 1917, as follows

:

"We beg to advise you that this charter expires

on the 18th day of this month, and we understand

you have held this steamer at Salavery, Peru, since
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March 1, 1917, you having previously advised us

that this steamer had sailed from Antofagasta, a

port south of Salavery, for San Francisco, about

the 20th of February, and that she was due here on

the 14th instant. In order that you may under-

stand our position, we herewith make formal de-

mand upon you for detention at Salavery, Peru,

of this steamer, the sum of $3,000 for each and

every day this vessel is so held, Government form

of charter. Yours truly, Wilson Bros. & Co. by

A. B. Johnson." You recall writing a letter in

substantially that form to Mr. Carter at or about

that time, do you, Mr. Johnson. A. Yes.

Q. You were aware that in this Government

form of charter-party was contained this clause in

respect to salvage, were you not, at that time?

A. I was.

Q. If you had been paid the $3,000 a day that was

demanded of Grace by you in that letter, would you

still have contended that you were entitled to salv-

age? A. I think i would.

Q. You did not want the vessel to remain there

and perform any salvage service, did you?

A. No, I did not.

Q. What you were asking was that she abandon

any attempt at salvage and return to San Fran-

cisco, and that you be paid the sum of $3,000 a day

:

Is that correct? A. That is the letter.

Q. Is it not the fact, Mr. Johnson, that at that

time you expressed yourself to Mr. Carter that you

were not interested in the salvage, and that you had
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sold the vessel, and that you wanted to settle up
your accounts with W. R. Grace & Co. in regard to

her detention?

A. Do you say that I told Mr. Carter I was not

[60] interested in the salvage?

Q. Yes, either that or in substantially that form,

that you wanted a settlement with them now, and

were unwilling to wait and see what award there

might be in respect to salvage ?

A. Previous to the time that the vessel arrived

home Mr. Carter made the suggestion that he pay
us for lapse of charter hire $850 a day or $26,000

a month.

The COURT.—That is not responsive to the

question. Read the question, Mr. Reporter.

(Qfuestion read by the reporter.)

A. After she arrived home, do you mean, Mr.

Moore ?

Mr. MOORE.—Yes.
A. That was not my idea at all, after the vessel

had been held there over her time.

Q. You were pressing him for a settlement at the

time the vessel arrived home, were you not?

A. Pressing him?

Q. Yes. A. Oh, I don't think so.

Q. Well, repeatedly asking him for one.

A. I don't remember when the settlement was

made. It was probably two or three weeks after

the vessel got here.

Q. During that time had he not suggested to you
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that you could wait and see what the award to the

Vessel would be under the general average?

A. I don't remember any such suggestion being

made to me.

Mr. MOORE.—That is all.

Mr. HENOSTLER.—That is all.

The COURT.—Is that your case, Mr. Hengstler?

Mr. HENGSTLER.—Pretty nearly, your Honor.

I will want a few minutes more.

The COURT.—And how long will your testimony

take, Mr. Moore?

Mr. MOORE.—About fifteen minutes, your

Honor.

The COURT.—The court will be in recess until

two o'clock. [61]

(A recess was here taken until two o'clock P. M.)

Monday, January 2.1st, 1924.

AFTERNOON SESSION—2 P. M.

Mr. HENGSTLER.—Your Honor please, re-

spondent took the deposition of Mr. Gale H. Carter

who, at the time these transactions occurred, was

manager of W. R. Grace & Company, and had

charge of the whole matter ; and I offer certain por-

tions of the deposition in evidence for the libelant.

The COURT.—(Addressing Mr. Moore.) Are

you going to offer the rest?

Mr. MOORE.—No, your Honor; Mr. Carter is

here. I was going to call him, but I have no objec-

tion to the whole deposition going in evidence, if

counsel wants to offer it.
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Mr. HENGSTLER.—Well, I don't want to offer

all of it, because some of it is with reference to a

sharp conflict between Mr. Carter and Mr. John-

son, and I don't want to be bound by Mr. Carter's

testimony.

The COURT.—No, no, I would not ask you to do

that. Do you expect to examine him fully, or just

supplement what is contained in the deposition?

Mr. MOORE.—Well, I expected to examine him

fully, although the whole examination is not long,

your Honor.

The COURT.—Yes; well,—

Mr. MOORE.—I have no objection, if counsel

would indicate the portions that he desires to offer.

They may be extended in the record, as far as I

am concerned.

The COURT.—Very well.

Mr. MOORE.—And I think both sides would like

to have extended in the record the correspondence

that appears as a part of the deposition.

The COURT.—Yes. [62]

Mr. HENGSTLER.—There is no objection to

that.

The COURT.—Well, you may indicate to the re-

porter what parts you desire to go in.

Mr. HENGSTLER.—It is by far the greater

part of the deposition that I offer in evidence, there-

fore I will state it this way : I offer the depositions

with the following exceptions, and I will state the

exceptions. I may say that the exceptions are of

two kinds. One of them refers to the conversation

between Mr. Carter and Mr. Johnson, to which I
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do not wish to be bound ; the other one is about the

testimony which is immaterial and irrelevant, and

has no bearing on the case.

The COURT.—Well, if you are going to have it

copied into the record you better indicate definitely

to the reporter just what he is to leave out, and you

can do that any time.

Mr. HENOSTLER.—Shall I do that afterwards?

The COURT.—Yes.
Mr. HENOSTLER.—Then I will not read it now.

The COURT.—Yes, sir.

Mr. HENGSTLER.—Instead of copying it into

the record, inasmuch as the deposition is here on

file in court, it may be as well to leave it here on

file, or, if

—

The COURT.—You can either mark the parts

you want excluded, or the other, whichever you like.

Mr. HENOSTLER.-1 will mark in the deposi-

tion on file the portions which I object to.

The COURT.—Very well.

Mr. MOORE.—Yes, sir.

The COURT.—Is that all I

Mr. HENGSTLER.—No, your Honor. Certain

letters were produced by the respondent, and I de-

sire to offer them in evidence. They are all the

general average statement, and instead of reading

them I will simply refer to them, and I can also

point them out to the reporter without even re-

ferring to them here, to save the time, if that is

agreeable. [63]

The COURT.—Yes.
Mr. MOORE.—Yes, sir.
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The COURT.—Well, give to the reporter later

what you desire.

Mr. HENGSTLER.—Yes, sir. We rest. [64]

(Deposition of Gale H. Carter, directed to be

extended into the record, with the exceptions here-

inafter stated.)

^*In the Southern Division of the District Court of

the United States, in and for the Northern

District of California, First Division.

IN ADMIRALTY.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

DEPOSITION OF GALE H. CARTER.

BE IT REMEMBERED, that on Thursday the

27th day of April, 1922, at the hour of ten o'clock

A. M., pursuant to stipulation of counsel hereunto

annexed, at the office of Messrs. Goodfellow, Eells,

Moore & Orrick, Room 823 Insurance Exchange

Building, in the city and county of San Francisco,

State of California, before me, H. L. Lanfar, a

notary public in and for the city and county of

San Francisco, State of California, personally ap-

peared Gale H.- Carter, a witness called on behalf

of respondent.

F. W. Dorr, Esq., representing Messrs. Andros

and Hengstler, appeared as proctor for the libel-
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ants, and Stanley Moore, Esq., representing Messrs.

Goodfellow, Eells, Moore & Orrick, appeared as

proctor for respondent, and the said witness having

heen by me first duly cautioned and sworn to testify

the truth, the whole truth and nothing but the truth

in the cause aforesaid, did thereupon depose and say

as is hereinafter set forth:

(IT IS HEREBY STIPULATED by and be-

tween the parties [65] hereto that the deposition

of Gale H. Carter, a witness called on behalf of

respondent may be taken de bene esse before H. L.

Lanfar, notary public in and for the city and

county of San Francisco, State of California, in

the office of Messrs. Goodfellow, Eells, Moore &
Orrick, 82-3 Insurance Exchange Building, San

Francisco, California, on Thursday, the 27th day of

April, 1922, at the hour of ten o'clock A. M. and

continuing thereafter until completed.

IT IS FURTHER STIPULATED that the

deposition, when written up, may be read in evi-

dence by either party on the trial of the cause ; that

all questions as to the notice of the time and place

of taking the same are waived, and that all objec-

tions as to the form of the questions are waived,

unless objected to at the time of taking said deposi-

tion, and all questions as to relevancy, materiality

and competency of the testimony are reserved to

all parties.

IT IS FURTHER STIPULATED that the read-

ing over of the testimony to the witness and his

signing thereof are hereby expressly waived.)
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Direct Examination.

(By Mr. MOORE.)
Q. What is your name, please?

A. Gale H. Carter.

Q. And what is your business ?

A. I am with W. R. Grace & Company.

Q. In what capacity are you connected with

W. R. Grace & Company?!

A. Manager of the San Francisco office.

Q. And were you manager of the San Francisco

office during the year 1917 and in March of that

year?

A. Submanager of the San Francisco office at

that time.

Q. Are you familiar with the charter that W. R.

Grace & Company had upon the "Columbia"?'

A. Yes, sir.

Q. At or prior to the time of the expiration of

that charter, did any communication from Wilson

Bros. & Company come to your attention in re-

spect to the duration of the charter or the delivery

of the vessel here in San Francisco upon its expira-

tion? A. Yes, sir.

Q. I will ask you to state whether or not Wilson

Bros. & Company wrote W. R. Grace & Company

under date of March 9, 1917, \3^^ ^^ respect to

that matter, and if you desire to refresh your recol-

lection by consulting the file, you are at liberty to

do so before answering the question. (Handing

file to witness.)
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A. Yes, we received a letter from Wilson Bros.

& Company dated March 9, 1917.

Mr. MOORE.—You have a copy of that letter,

Mr. Dorr?

Mr. DORR.—I believe this is a copy
;
yes, I have

a copy, Mr. Moore.

Mr. MOORE.—The letter of March 9th, 1917,

referred to by the witness is offered at this time,

and it is stipulated between counsel that a copy of

the same may be extended in the record in lieu of

the original and that said copy may remain in the

files of W. R. Grace & Company.

On the letter-head of Wilson Bros. & Co.

'San Francisco, Cal., Mar. 9, 1917.

Subject: SS. "Columbia."

Messrs. W. R. Grace & Co.

332 Pine St.,

San Francisco, Calif.

Attention: Mr. G. H. Carter.

Gentlemen

:

Under the terms of Charter Party, dated the 21st

day of December, 1915, of above steamer, we beg

to advise you that this charter expires the l'8th

day of this month, and we understand that you

have held this steamer at Salavery, Peru, since

March 1, 1917, you having previously advised us

that this steamer had sailed from Antofagasta, a

port south of Salavery, for San Francisco about

the 20th of February, and that she was due on the

14th inst.

In order that you may understand our position,.
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we herewith make formal demand upon you for

detention at Salavery, Peru, of this steamer, the

sum of Three Thousand ($3,000.00) Dollars for

each and every day this vessel is so held. Govern-

ment [67] form of charter.

Yours truly,

WILSON BROS. ^ CO.

By A. B. JOHNSON.'
Mr. MOORE.

—

A. I will ask you to state whether

or not you wrote in reply to that letter of Messrs.

Wilson Bros. & Company under date of March

10th, 1917? A. I did.

Q. And is that a copy of the letter which you

wrote on that occasion? (Handing letter to wit-

ness.)

Mr. MOORE.—Will the production of the origi-

nal letter be dispensed with and will it be stipulated,

Mr. Dorr, that the copy referred to by the witness

is a true and correct copy of the original and may
be used as evidence in lieu of the original?!

Mr. DORR.—That is agreeable.

Mr. MOORE.—The letter of March 10th, 1917,

referred to by the witness, is offered at this time,

and it is stipulated between counsel that the copy

of the same may be extended into the record in

lieu of the original and that said copy may remain

in the files of W. R. Grace & Company.
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'March I'Oth, 1917.

Messrs. Wilson Bros. & Co.,

325 Berry Street,

City.

Gentlemen

:

SS. ''Columbia."

Replying to your letter of March 9th

:

We would point out that Charter Party you refer

to commenced on February 18th/1915 for a period of

about one year, 10% more or less. Full charter

period, therefore, covers a full year plus 10%, or

36^2 days. 361/2 day^ from February 18th is

March 26th and 7 P. M. on that date—March 26th

—is ultimate charter period.

For your information, we believe it is well estab-

lished that for any period over and above the Charter

Party period [68] owners are entitled to hire ac-

cording to the market at that time. Whatever the

market rate will be on March 26th we shall be ready

to pay you for any time in excess of the charter

period.

For your information, the present charter

market rate is between $9.00 and $10.00 per D W
ton per month, from which you can readily figure

the present market charter rate of "Columbia,"

which rate it is not likely will vary much between

now and March 26th, the ultimate date of charter.

Yours very truly,

G. H. C.

W. R. GRACE & CO.,

Sub-Manager.

'

GHC.
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Mr. MOORE.—Q. And thereafter and under date

of March 15th, I will ask you to state whether or

not you received any letter from Wilson Bros. &

Company upon this subject matter? A. I did.

Q. And is the letter that you now have before

you the original of the letter that you received

under that date from them*? A. It is.

Mr. MOORE.—The letter of March 15th, 1917,

referred to by the witness is offered at this time

and it is stipulated between counsel that the copy

of the same may be extended into the record in lieu

of the original and that said copy may remain in

the files of W. R. Orace & Company:

On the letter-head of Wilson Bros. & Co.

*San Francisco, Cal., Mar. 15, 1917.

Subject: SS. ''Columbia."

Messrs. W. R. Grace & Co.,

332 Pine St.,

San Francisco, Calif.

Gentlemen

:

Attention Mr. G. H. Carter.

We are in receipt of yours of the 10th inst., rela-

tive to charter of above steamer, in which you state

to us that the [69] same expires 7 P. M. March

26, 1917, which, as you admit, covers the maximum
period according to the terms thereof, which we

will admit is correct.

Also, in connection therewith, you mention pres-

ent charter market rates to be between $9.00 and

$10.00 per D. W. ton per month for a steamer such
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as the "Columbia," which rate you state you are

ready to pay us for euch time as you retain the

steamer after the expiration of the present charter,

which rate we are not willing to accept under exist-

ing circumstances. What we want is delivery of

the steamer at the date the charter terminates.

Further, we believe you are holding the "Colum-

bia" at Salavery, Peru, contrary to the terms of

our agreement as embodied in the Charter Party,

and therefore we must insist upon your ordering

this vessel to immediately proceed from Salavery,

Peru, to San Francisco without further delay, in

order that she may be here about the time the

charter expires, for delivery to us at this port with

clean holds.

Yours truly,

WILSON BROS. & CO.,

By A. B. JOHNSON.'
ABJ/R.
Copy sent Willcox, Peck & Hughes—April 7th.

Mr. MOORE.—Q. And did you, under date of

March 21, 1917, receive a further letter from

Messrs. Wilson Bros. & Company in regard to

this matter ? A. I did.

Mr. MOORE.—The letter of March 21st, 1917,

referred to by the witness is offered at this time

and it is stipulated between counsel that the copy

of the same may be extended into the record in lieu

of the original and that said copy may remain in

the files of W. R. Grace & Company.

On the letter-head of Wilson Bros. & Co., [70]
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'San Francisco, Cal., Mar. 21, 1917.

Subject: SS. '^ Columbia.

"

Messrs. W. R. Grace & Co.

332 Pine St.,

San Francisco, Calif.

Attention Mr. G. H. Carter.

Gentlemen

:

Not having received a reply to our letter to you

of the 15th inst. in regard to detention of above

steamer at Salavery, Peru, we hereby again demand
that you immediately order the return of the

"Columbia" to us in accordance with the terms

of the Charter Party, effective Feb. 18, 1916.

Yours truly,

WILSON BROS. & CO.,

ABJ/R. By A. B. JOHNSON.^
Copy sent Willcox, Peck & Hughes—April 7th.

Mr. MOORE.—Q. What, if anything, was done

by you upon receipt of that letter by you from

Wilson Bros. & Company, dated March 21, 1917?

A. We cabled our house in Lima, Peru, to order

the "Columbia" to proceed to San Francisco.

Q. Thereafter did you receive a further letter

from Messrs. Wilson Bros. & Company upon this

matter under date of March 29th, 1917, enclosing

therewith copy of letter received by Messrs. Wilson

Bros. & Company from the Hammond Lumber

Company under date of March 20th? A. I did.

Mr. MOORE.—And that original letter from

Messrs. Wilson Bros. & Company, together with the

copy therewith enclosed to them of letter from the
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Hammond Lumber Company is likewise offered,

and we ask that they be extended into the record.

Mr. DORR.—No objections.

On letter-head of Wilson Bros. & Co.

'San Francisco, Cal., Mar. 29, 1917.

[71]

Messrs. W. R. Grace & Co.,

332 Pine Street,

San Francisco, Cal.

Attention Mr. Carter.

Gentlemen

:

We hand you herewith copy of letter to us from

Hammond Lumber Co., in reference to your deten-

tion of the steamer "Columbia" at Salavery, Peru.

Yours truly,

WILSON BROS. & CO.,

ABJ/R. By A. B. JOHNSON.'
Enc.

'HAMMOND LUMBER COMPANY
260 California St.,

San Francisco.

March twentieth, 1917.

Wilson Bros. & Co.,

San Francisco,

California.

Gentlemen

:

Referring to contract between us dated October

20th, 1916 for the sale by you and the purchase by

us of the American steamship "Columbia," under

which you are obligated to tender delivery of said

steamer to us upon the expiration of the charter-
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party evidenced by a writing bearing date of Decem-

ber 21st, 1915, entered into between yourselves and

W. R. Grace & Co., plus a reasonable time thereafter

within which repairs (if any) should be made to

effect and in effecting the classification of said

vessel, we beg to invite your attention to the fact

that the duration of said charter period is, by the

terms of said charter-party, ^'for a period of about

one year 10% more or less,'^ and that the steamer

entered upon said charter period February 18th,

1916, We understand the steamer was on her

homeward voyage, [72] fully laden, from the

West Coast of South America when her charterers

directed that she put in to the port of Salavery,

Peru, to stand by (if not to actually assist in the

salvage of) the steamer "Clizco," operated by

charterers, which had there stranded. Our informa-

tion is to the effect that the steamer "Columbia" is

being detained there indefinitely in this operation.

As you are aware, we have contracted to sell said

steamer "Columbia." The terms of said sale last

mentioned as respects the time of delivery are in

substance the same as those prevailing in the sale

between yourselves and us as above set forth.

As we figure it, 10% more than a year from

February 18th, 1916, would make the period of

charter expire March 26th, 1917. We do not feel

called upon at this time to express our own views

as to what under all the terms of the charter might

be regarded as the extreme date within which

delivery might be properly withheld by the charter-
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ers of the steamer "Columbia/' or as to the liabil-

ities of yourselves in permitting the use of the vessel

in a service not authorized by her charter-party ; nor

is it necessary or proper for us at this time to dis-

cuss at length the various problems and their proper

solution that might arise if delivery be not made to

you within the period contemplated by the charter.

It is enough to suggest that not only are the

profits due us upon the resale of the vessel at stake,

but there may also exist grave liabilities arising

from the obligations of ourselves to the purchasers

from us. The risks incident to a delivery delayed

beyond the charter period are at the present time

very substantial. Congress will convene April IGth

next, if not earlier, and legislation will be probably

enacted forthwith which may make impossible, or

at least hinder, the transfer of the steamer, with the

grave consequences above indicated. Then again

the war risk hazard, incidental to the strained re-

lation of the United States with Germany, is daily

becoming more menacing. [73]

If there has been or may be any use of said

vessel unauthorized by the charter-party or should

her delivery to you be detained beyond the period

provided for by the charter-party and if unhappily

a situation arises which defeats the consummation

of your agreement to deliver the steamer "Colum-

bia" to us, and it appears that had it not been for

such unauthorized use or delay delivery to you or

to us, you would have been enabled to perform

in accordance with its terms your agreement with



W. R. Grace & Company. 71

us and we, in turn, our agreement with the pur-

chasers from us, then, we wish you to understand

now, that we shall look to you for indemnification

not only as respects the profits which we might

have made had you performed your agreement with

us hut also for the liabilities to which we may have

become subject to the purchasers from us.

We wish at this time to state our position thus

plainly to you as ^\e would be reluctant at a later

time to attempt to enforce such claims against you

were you not advised now while there may possibly

yet be time for you to act so as to render less

likely the existence of some of the unhappy con-

sequences we have suggested. We wish to direct

your attention to the fact that the said charter-

party of the steamer "Columbia" does not con-

stitute a demise of the vessel. Under it you retain

control of the vessel and of her movements save

in those instances where such power has been

specifically surrendered to the charterers. The

act of the Master of the steamer ''Columbia" in

suffering the vessel to be employed by charter-

ers either in a service not authorized by the charter-

party or in directing her movements so as to result

in defeating delivery of the vessel to you within

the time provided by the charter-party is, in the

eyes of the law, your act and you, of course, have

it and have had it in your power to direct the

Master to proceed from Salavery to the port at

which delivery of the steamer under the charter-

party is to be made to you. If you have not
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directed or do not so direct the [74] Master, the

consequences flowing from the unauthorized use and

detention of the vessel are, of course, yours.

It is now some two weeks since we first took this

matter up with you and suggested that the situa-

tion was sufficiently grave to call for the co-opera-

tion of yourselves, ourselves and the purchasers

from us in the premises. You have not, however,

seen fit to proceed along these lines and so far as

we are concerned the matter will now rest as it is,

we having plainly directed your attention to what

we contend are your liabilities in the premises.

Yours very truly,

HAMMOND LUMBER COMPANY,
WSB :EE Vice-President.

'

Copy sent Willcox, Peck & Hughes—April 7th.

Mr. MOORE.

—

Q. Now subsequent to the receipt

of these letters by you, did you or did you not have

any conversation with Messrs. Wilson Bros, or with

Mr. Johnson concerning the payment of any ad-

ditional money to Messrs. Wilson Bros. & Company

over and above the stipulated charter hire for the

term specified in the charter of the "Columbia"?

A. I had several conversations with Mr. Johnson.

Q. Where did those conversations occur?

A. In my office.

Q. Who was present?

A. I do not remember that anybody was present

except my secretary.

Q. And who was your secretary?

A. Miss Beck.
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Ql And when, approximately, did they occur with

respect to this correspondence that has been in-

troduced in evidence here?

A. These conversations, or I might call them

negotiations, ran along for several days, some time,

if my memory is correct, about the middle of April.

iQ. In the course of those conversations will you

state whether or not anything was said about the

reason for the overlap of the charter by the

*' Columbia", or what, if anything, the [75]

"Columbia" had been doing in the vicinity of

Salaveryl

A. The "Columbia" was ordered to Salavery

while en route on her voyage to San Francisco.

We had received a cable that the "Cuzco" was

ashore at Salavery and we immediately cabled in-

structions to order both our other vessels which

were in that vicinity to proceed to Salavery and

render all assistance possible.

Q. For what length of time did the "Columbia"

remain in the vicinity of the "Cuzco"?

A. From nine-thirty A. M. March 1st to eight-

fifty P. M. March 22d.

Q. What was the situation of the '

' Cuzco '

' during

that period of timef

A. The "Cuzco" was ashore, pounding on the

beach.

Q. What, if anything, was done by the "Colum-

bia" during that time in connection with the

"Cuzco"?

A. The "Columbia" got a line from the "Cuzco,"
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but the line parted and we decided to hold her there

pending the arrival of another steamer, the
'

' Santa

Alicia," having in mind the possibility that these

two vessels could get her off together.

Q. Well, for how long a space, according to your

understanding were the "Cuzco" and the "Colum-

bia" actually connected by this line?

(Excepting lines 23 to 25 inclusive of page 16.

Objected to as irrelevant and immaterial.)

Q. Well, did the "Santa Alicia" afterwards ar-

rive upon the scene,—in any event, the "Santa

Alicia" afterwards came there? A. Yes, sir.

Q. Was any further assistance, actual assistance,

rendered by either of the two vessels while they

continued to stand by the "Cuzco," according to

your understanding ?

A. My understanding is that it was considered

hopeless for either or both of these vessels to get

the "Cuzco" off, and we finally abandoned the

attempt and abandoned the vessel.

(Excepting lines 10 to 26 inclusive of page 17.

[76] Objected to as irrelevant and immaterial.)

(Excepting lines 1 to 21 inclusive of page 18.

Conversation with Johnson.)

Q. How did that rate of $25,650.00 per month

compare with the rate provided for by the charter-

party ?

A. It was very much higher, the market had ad-

vanced greatly since the time we chartered that

vessel more than a year previous.

Q. There is in this instance an actual overlap or
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delay in the arrival of that vessel of how many

days after the expiration of the period specified in

the charter-party? A. 16 days, I714 hours.

Q. In respect to that definite period of 16 days,

I7I/2 hours what allowance, if any, was made in ad-

dition to the rate which would have been called

for by the provisions of the charter-party? In

answering that you would take into consideration

the period of detention of the vessel at Salavery,

her detention there was twenty-one days, was it not ?

A. Yes, for this period beyond the charter-party

date we paid, as I have said before, at the rate of

$25,650.00 per month, which is about $855 a day

as compared with the charter-party rate of $350 a

day, or over $500 a day more.

Q. And at that time was actual payment made
of the amount that was thus arrived at?

A. Yes, on April 24th we made up a statement

of Wilson Bros. & Company, including this amount,

which showed a balance due them of $11,626.79, and

gave Mr. Johnson check for this amount in settle-

ment.

Mr. MOORE.—At this time we offer in evidence

the original check and copy of statement referred

to by the witness accompanying payment of the

same. May the production of the copy be stipu-

lated to in lieu of the original, and the reporter al-

lowed to extend copies of the same?

Mr. DOOR.—That is satisfactory. [77]
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'San Francisco, Apr. 24, 1917. No. 21792.

W. R. aRACE & CO.

Pay to the Order of Wilson Bros. & Co. $11,626.79

—Eleven Thousand Six Hundred and Twenty Six

79/100 Dollars.

To the First National Bank of San Francisco.

W. R. GRACE & CO.

GALE CARTER,
Sub-Manager.

E. J. EYRE,
Auditor.

'

'^VOUCHER. No. 01000.

W. R. GRACE & CO.,

332 Pine Street,

San Francisco, CaL, April 24th, 1917.

To Wilson Brothers & Company,

324 Berry Street, S. F.

In settlement of account as follows:

For balance of account to date per our statement

#2331 attached $11,626.79

Distribution.

"Columbia" & Owners $11,626.79'

'' Columbia" & Owners. 2331.

San Francisco, California April 24, 1917.

Cr.

By Hire from 7 :00 P. M. March 26,

1917 to 12 :30 P. M. April 12, 1917.

16 days 171/2 hours at $25,650 per

month $13,842.12

'' Wireless and Waiters 100.00

" Overtime 340.85
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Meals—Passengers 45.00

Meals—Stevedores, etc 95.00

Wireless messages 9 44

[78]

Dr.

To Flour claim $ 66.97
'' Sundry claims 1,899.43
'^ Salavery Agencies Co. In-

voice S/1218.43 at 50% 609.22
'* Fuel Oil on board at rede-

livery 230.00

" Balance 11,626.79

$14,432.41 $14,432.41

By Balance $11,626.79'

E. & O. E.

R:E.

(Excepting lines 24 to 26 inclusive of page 21.

Conversation with Johnson.)

(Excepting lines 1 to 6 inclusive of page 22.

Conversation with Johnson.)

Q. If I understand you correctly the actual over-

lap over and beyond the period specified in the

charter was less than the time that the "Columbia"

had been standing by the "Cuzco," is that correct I

A. Yes, sir.

(Excepting lines 12 to 26 inclusive of page 22.

Conversation with Johnson.)

(Excepting lines 15 to 17 inclusive of page 22.

Objected to as not responsive.)
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(Excepting all of page 23, and lines 1 to 19 in-

clusive of page 24. Conversation with Johnson.)

(Excepting lines 20 to 26 inclusive of page 24.

Objected to as irrelevant and immaterial.)

(Excepting all of page 25. Objected to as imma-

terial and irrelevant.)

(Excepting lines 1 to 24 inclusive of page 26.

Amount received by W. R. Grace & Co.)

Q. One further question, Mr. Carter: Did this

overlap of 1'6 days and 17 hours result from a loss

out of this period of detention of 21 days during

which the "Columbia" had been standing [79]

by the "Cuzco"! A. Yes, sir.

Q. And without that standing by of the ''Colum-

bia" would there have been any overlap in the

time provided for by the charter ? A. No, sir.

Mr. MOORE.—You may cross-examine.

Cross-examination.

(By Mr. DORR.)

Q. Mr. Carter, what was the last date for delivery

of the "Columbia" to San Francisco in accordance

with the charter-party *?

A. March 26th, 7 P. M.

Qi. On what date was she actually delivered to

the owners? A. 12:30 P. M. April 12th.

Q. And the difference between these two dates is

how much? A. 16 days 171/2 hours.

Q. And that time at the market rate of $25,650.00

per month fixed the amount which was paid for

the "Columbia" during that time?
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A. Yes, that was the amount we paid Wilson

Bros.

Q. And that was the market rate that you agreed

upon for that timef A. Yes, sir.

Q. If the '^ Columbia" had arrived at San Fran-

cisco at 7 P. M. on March 26th, there would have

been no overlap? A. No, sir.

Q. But for each and every day after March 26th

you paid according to the market rate?'

A. Yes, sir.

Q. And then it was the overlap after March

26th that caused the increase in the charter hire,

did it not? A. Yes, sir.

Q. You have testified in regard to the salvage

operations at Salavery. You were not there at that

time, were you^ A. No, sir.

Q. Where did you obtain your information?

A. Gables from our Peruvian house. All com-

munications were made regarding steamers be-

tween this office here and our house in Lima, Peru.

Q. You were at all times in San Francisco ?

A. Yes, sir.

Q. Or in this vicinity? A. Yes, sir. [80]

Q. After the "Columbia' was ordered home, it

is a fact, is it not, that the "Cuzco" was floated?

A. Yes, she was eventually floated.

Q. Who had charge of the salvage operations?

A. The underwriters to whom we had abandoned

'the vessel.

Q. And with whom representing the underwriters

did you negotiate ?
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A. You mean the time we were trying to get the

vessel off?

Q. Yes.

A. We kept in touch with the representative of

our underwriters here.

Q. Who was that?

A. Willcox, Peck & Hughes, and also we kept

in touch with Lloyd's agent in Lima, Peru, and all

efforts on our part to save that vessel were first

agreed upon by Willcox, Peck & Hughes here repre-

senting the underwriters, and Lloyd's agent in

Peru.

Q. Willcox, Peck & Hughes were acting for the

underwriters ?

A. They were acting for the underwriters and

keeping thoroughly in touch with them. Lloyd's

agent was acting for the British underwriters.

Q. After the expiration of the charter on March

26th, 1917, the rate of $350 per day was no longer

in effect, was it? A. No, sir.

Q'. At the time you made those settlements with

Wilson Bros, for the overlap had the "Cuzco"

been floated? A. No, sir.

Q. Do you know approximately when she was

floated?

A. I don't remember at all, except that it was

many months later.

Q. And when did you receive the payment from

the underwriters ?

A. The final payment, I believe, was received

this spring.



W. B. Grace & Company. 81

(Deposition of Gale H. Carter.)

Q. 1922^ A. Yes, 1922.

Q. You stated that the underwriters, in handling

matters of this kind, were inclined to be generous

in their settlements. [81] Were you relying in

this case upon the generosity of the underwriters?

I will go a little further; is it not a fact that you

had a definite agreement regarding the rate to be

paid for the "Columbia"?

A. I don't think that a definite agreement was

made, we had an indication from Wilcox, Peck &
Hughes that in their opinion $1,000 a day would be

a fair charge to make.

Q. In your claim against the underwriters,—or

rather, did you not file a claim in the sum amount-

ing to about $24,000 for the services of the
'

' Colum-

bia" in standing by the "Cuzco"?

A. Yes, I think it was about that amount.

Q. And was afterwards reduced in pajnuent to

$21,000 ?i A. Yes, sir.

Q. You made a separate claim for fuel oil at that

time, did you not ?

A. Yes, and it was disallowed.

Q. And the actual amount which was received

by you was $21,472 ? A. Yes, sir.

Q. This charge of $1,000 a day was included in

the general average statement and paid as general

average? A. Yes, sir.

Q. That is a fact, is it not? A. Yes, sir.

Q. You had testified somewhat in regard to the

actual work that the "Columbia" did while stand-

ing by at Salavery. I ask you whether or not in
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that connection the "Columbia" was not detained

there because the underwriters who were in active

charge of the salvaging deemed it necessary to hold

here there ? A. Yes, that is a fact.

Q. Together with the "Santa Alicia"?

A. Yes, sir.

Redirect Examination.

(By Mr. MOORE.)
(Excepting lines 5 to 21 inclusive. Conversa-

tion with Johnson.)

Q. When you say that a claim was put in for

$24,000, did that claim include this item of $4,000

for fuel oil? A. You say does it include?

Q. Yes.

A. No, our claim in general average was [82]

for $24,305.54, being for twenty-four days, seven

hours and twenty minutes at $1,000 a day, we hav-

ing included two days, eleven hours and three

minutes as time lost by the steamer on account of

her having become foul during her wait there.

(Excepting lines 5 to 12 inclusive of page 32.

Objected to as hearsay, immaterial and irrelevant.)

(Excepting lines 13 to 22 inclusive of page 32.

Move to strike out as mere opinion and irrelevant

and immaterial, if true.)

Q. When you say that the $850, or the charter

hire at the rate of $25,650 per month, or $855 per

day was the amount that was actually paid for the

16 days, 171/2 hours that the vessel actually over-

lapped, do I understand you to say that the mar-
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(Deposition of Gale H. Carter.)

ket rate on the charter of that vessel would have

actually amounted to $855 a day?

A. Approximately, that was a matter of negotia-

tion and bargaining between Mr. Johnson and my-

self; he demanded more, I gave my opinion that

the lesser amount w^ould be the right amount, we
finally agreed upon this amount.

Q. This amount was agreed upon after extended

and numerous conversations between you and him?

A. Yes, sir.

Mr. MOORE.—That is all.

Recross-examination.

(By Mr. DORR.)
Q. Mr. Carter, is it not a fact that Willcox, Peck

& Hughes were authorized to make an agreement

covering the services of the "Columbia" for $1,000

a day in full of all claims, including salvage ser-

vices or otherwise?

A. I don't know, I don't think so because in that

event the exact amount would have been included

in the general average that was paid, in other

words, if it were definitely settled the amount we

were to receive, we would not have included more

than we did receive.

Q. Your claim in general average was for $1,000

a day plus other charges which grew out of the de-

lay arriving in Salavery and fuel oil and the slow

speed from Salavery to San Francisco [83] due

to the growth on the bottom of the ship?

A. Yes, sir. ':
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(Deposition of Gale H. Carter.)

Q. And those are the items which increased the

amount of your claim and which were rejected?

A. Yes, but if we had a definite agreement with

the underwriters to charge $1,000 a day and nothing

more, we would not have put in a claim for fuel

oil, in fact, it is my belief that it was only decided

a few weeks ago when this final payment was made

us, exactly what the underwriters would agree to

pay us for the expenses of the '^Columbia" while

standing by the '^Cuzco."

Q. You know of no arrangement on or about

March 16th, 1917, whereby Willcox, Peck & Hughes

were authorized to make an agreement with you

for a flat sum of $1,000 per day ? A. No, sir.

Mr. DORR.—That is all.

Signed—GALE CARTER.

State of California,

City and County of San Francisco,—ss.

I, H. L. Lanfar, notary public in and for the

city and county of San Francisco, State of Califor-

nia, residing therein duly commissioned and sworn

and authorized to administer oaths, etc., do certify

that the witness, Gale H. Carter, in the foregoing

deposition named, was by me first duly sworn to

testify the truth, the whole truth and nothing but

the truth in said cause. That said deposition was

taken at the time and place mentioned in the an-

nexed stipulation as to the time and place of taking

deposition, to wit, at Room 823 Insurance Exchange

Building in the city and county of San Francisco,

State of California, at the hour of ten o'clock A. M.
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That said deposition was taken down in shorthand

by L. E. Hughes, a competent and disinterested

person by me for that purpose appointed, and was

by her subsequently caused to be reduced to long-

hand typewriting, was by the said witness care-

fully read over, and having been by him corrected

in such [84] particulars as he desired, was by

him subscribed and sworn to in my presence.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed my official seal of office this

3d day of May A. D. 1922.

(Seal) H. L. LANFAR,
Notary Public in and for the City and County of

San Francisco, State of California."

COPIES OF LETTERS PRODUCED BY W. R.

GRACE & COMPANY, AND OFFERED IN
EVIDENCE ON BEHALF OF THE LIBEL-
ANT, APPEARING IN THE STATEMENT
OF GENERAL AVERAGE, AS HEREIN-
AFTER INDICATED.

Letter of March 19, 1917, entitled, "Second Re-

port of Survey on Vessel While Stranded" (Page

70, State of General Average).

*'To Lloyd's Agent—Lima.

March 19, 1917.

We the undersigned, after due consideration have

decided that in order to proceed with salving the

SS. ^Cuzco,' ashore at Moche Beach, it is essential

we have the assistance of both SS. 'Columbia' and

* Santa Alicia,' these vessels to stand by until ser-

vices are no longer required.
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The vessel is ashore in a position where to float

her the assistance of much power is needed to

battle with the elements. Embedded deeply in the

sand where the sea breaks and a heavy current

sweeps to the northward only the weight of cargo

with vessel prevents her from going further up on

the beach.

Anchors to be laid 200 fathoms to sea, from which

will lead wire rope, cannot be made fast to after

winches of 'Cuzco' until after deckload is dis-

charged. As she is being lightened we consider the

combined efforts of both 'Santa Alicia' and [85]

'Palena.' We are further advised that, while the

services of the 'Columbia' cannot be availed of

before the gear arrives, in addition to the 'Colum-

bia' those in charge of the salving operations of

the 'Cuzco' feel that the services of the 'Santa

Alicia' may also be required to get the 'Cuzco' off.

For your information we would advise that 'Santa

Alicia' is due in Salavery March 15th, calling at

Peruvian ports, and can be ordered to the 'Cuzco'

if you approve, but, of course, it will not be neces-

sary to decide this point until March 14th.

'Santa Alicia' is a light draft steam schooner

and is equipped with towing apparatus, having

recently towed the Hulk 'Elizabeth' to San Fran-

cisco.

In view, therefore, of the fact that those in charge

of the salvage operations believe that it is necessary

for the 'Columbia' to stand by to render assistance

as soon as proper gear has been received, we are not
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giving her instructions to proceed on her voyage,

which we understand has your approval.

Telegram has just been received from Salaverry

to advise that they believe there is a very good

possibility of recovering the anchors lost and, con-

sequently, this all the more emphasizes the neces-

sity of the 'Columbia' standing by as she may be

able to render assistance before the arrival of the

extra gear due per 'Palena.'

(Signed) W. E. GRACE & CO."

Letter, Lloyd's agents to W. R. Grace & Co.,

March 5, 1917 (Page 73, Statement of General Av-

erage).

"March 5th, 1917.

Messrs. W. R. Grace & Co.,

Lima, Peru.

S/S. 'Cuzco.'

We are in receipt of your favor of this date and

take due note of the contents. [86]

As advised you verbally, we have received the

following cable from the Underwriters: ' "Cuzco"

recommend Captain Owners Agents make necessary

arrangements immediately.

'

From this you will see that your representatives

at the 'Cuzco' are recommended to take all means

for refloating the steamer but, as already explained

to you, it is impossible for us here to authorize or

approve of operations carried on at the 'Cuzco' as

only your representatives there can judge what is

really necessary.

(Signed) H. M. BEAUSIRE & CO.,

Lloyd's Agents, Lima.'*
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Letter, W. H. Grace & Co. to Lloyd's Agents,

March 18, 1917 (Pages 76 and 77, Statement of

General Average).

"Lima, Peru, March 18, 1917.

Messrs. H. M. Beausire & Co.,

Lloyd's Agents,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

Late yesterday evening we received the following

telegram which we transcribe for your guidance.

Mailing statement signed by Murphy, Torgersen,

Allen, approved by Salazar stating consider services

'Santa Alicia' in addition to 'Columbia' essential

floating 'Cuzco' Beausire evidently not aware

serious position vessel by no means certain can be

floated current and sea near vessel very strong all

times consider if 'Cuzco' not floated next week

with highest tide of year will not be saved essential

both 'Santa Alicia' 'Columbia' assist at this time

do not understand attitude Lloyd's Agents those at

work state if their judgment not trusted can do

nothing as cannot work with hands tied to carry

out plans carefully considered must have immediate

co-operation Lloyd's Agents in addition to 'Colum-

bia' insist on services 'Santa Alicia' to arrive [87]

here twentieth inst., answer immediately by wire.

(Signed) BUSH.
From the above you will note that Captain Tor-

gensen of the ' Cuzco, ' Captain Allen of the ' Colum-

bia' and our Captain Murphy are unanimous, that

if the 'Cuzco' is to be gotten off the assistance of
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both the 'Columbia' and 'Santa Alicia' they con-

sider essential. The 'Santa Alicia' should be in

Huacho today and if you wish us to send her

back to the 'Cuzco' kindly advise so that necessary

instructions can be given so that she will arrive in

time to be of assistance at the time of the highest

tide of the year.

Cable has been received from our San Francisco

office to advise that the 'Columbia' has been sold

delivery on arrival at San Francisco and that if

she does not proceed immediately damages will be

demanded by owners. Our San Francisco House

also advise that Owners demand $3,000.00 per day

but that in their opinion they can collect at least

$1,000.00.

In view of the demand of the owners of the

'Columbia' and the necessity of her standing by to

assist the 'Cuzco' if she is to be gotten off as evi-

denced by telegram above we would like your in-

structions as to whether or not you wish the 'Co-

lumbia' held until after the highest tide of the

year.

(Signed) W. R. GRACE & CO."

Letter, Lloyd's Agent to W. R. Grace & Co.,

March 18, 1917 (Page 78, Statement of General

Average).

"Lima, Peru, March 18, 1917.

Messrs. W. R. Grace & Co.,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

In view of the contents of yours of this date, we
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beg to state that we have no objection to holding

the 'Columbia,' especially as the Captain of the

'Cuzco' and Mr. Murphy consider her necessary in

conjunction with the 'Santa Alicia' to assist [88]

in salving the steamer.

As already advised you, they authorized to take

all and every means necessary to carry out salvage

operations. The material from Panama will arrive

probably today so that both steamers can now be

of assistance.

(Signed) H. M. BEAUSIRE & CO.

Lloyd's Agents, Lima."

Letter, W. R. Grace & Co., to Lloyd's Agent,

March 20, 1917 (Pages 82 and 83, Statement of

General Average).

''Lima, Peru, March 20, 1917.

Messrs. H. M. Beausire & Co.,

Lloyd's Agents,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

Our San Francisco house have again cabled us

to notify you that the owners of the 'Columbia' de-

mand that she proceed immediately and, in addition

to this owners point out now possible loss of vessel

resulting from detention or accident or possible

declaration of war between the United States and

Germany and our San Francisco House suggest,

in view of the above, that you arrange to let them

substitute another vessel for the 'Columbia' and

suggest the 'Cacique.'

We do not know exactly where the 'Cacique' is
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but the latest advices of her we received were to

the effect that she was loading nitrate and we pre-

sume that she is just about now sailing from nitrate

ports. We, however, are cabling Valparaiso to

inquire her exact position but w^e do not believe

that she could arrive in time to take advantage of

the high tides of this week. In checking over,

however, a cable to San Francisco, which was sent

on Sunday, we used the words 'next week' but, as

Sunday was the first day of the week, we should

have used the words 'this week.' This is possibly

what put them off as they know that the services

of 'Columbia' and 'Santa Alicia' are required [89]

to help pull the ' Cuzco ' off, at the time of the high-

est tides of the year. As soon as this error was

discovered, correction was immediately sent them

but their cable to which we are referring in this

letter crossed the cable making the correction and

it was undoubtedly on this account that they sug-

gested substituting the 'Cacique.' In view, how-

ever, of the demands of the owners on the one hand

and the necessity of the 'Columbia' standing by, as

evidenced by recommendations of Captains Tor-

gensen, Allen, of the 'Cuzco' and 'Columbia' re-

spectively, and our Captain Murphy, our San Fran-

cisco house feel that you should give us written

agreement assuming liability for all charges, claims

for damages, which may result or have resulted

through the detention of the 'Columbia.'

(Signed) W. R. GRACE & CO."

Letter, Lloyd's to W. R. Grace & Co., March 20,

1917 (Page 84, Statement of General Average).
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''Lima, Peru, March 20, 1917.

Messrs. W. E. Grace & Co.,

Lima.

S/S. 'Cuzco.'

Gentlemen

:

We are in receipt of your favor of this date and

take due note of contents.

In reply we beg to refer you to our letter of the

5th in which we inform you that the underwriters

had cabled us as follows:

' "Cuzco" recommend Captain Owners Agents

make necessary arrangements immediately.'

No further instructions have been given us by

the Underwriters; we are therefore not in a posi-

tion to assume any liability whatever respecting

the detention of steamers, moreover the salvage

operations up to the present are entirely in the

hands of the Captain of the 'Cuzco' and your rep-

resentatives. [90]

(Signed) H. M. BEAUSIRE & CO.,

Lloyd's Agents, Lima."

Letter, W. R. Grace & Co. to Lloyd's Agents,

March 21, 1917 (Pages 85 and 86, Statement of

General Average).

"Lima, Peru, March 21, 1917.

Messrs. H. M. Beausire & Co.,

Lloyd's Agents,

Lima.

S. S. 'Cuzco.'

Gentlemen

:

We acknowledge receipt of your letter of March

20th, in which your reaffirm the cable advice which
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you had received from the Underwriters that

Captain and owners' agents were to make the neces-

sary arrangements for the salvage of the 'Cuzco.'

In the opinion of those in charge of the salvage

operations, the services of the 'Columbia' and
* Santa Alicia' are required as is evidenced by corre-

spondence which has passed between us. As soon

as we knew of the difficulty with the owners of

the 'Columbia,' we immediately advised you of

the status of the case as per our letter of March

18th, and, in spite of the threatening suit, you

approved of the procedure of holding the 'Colum-

bia' as per your letter of March 20th, and stating

that you were not in a position to assume 'any lia-

bilities whatsoever respecting the detention of

steamers.' This certainly seems contradictory to

your statement that the Captains and owners'

agents were to make the necessary arrangements

for the salvage of the 'Cuzco.' Naturally for ac-

count of the underwriters, and, as working along

these lines, those in charge of the salvage operations

have deemed the services of the 'Columbia' and

'Santa Alicia' necessary and, as the operations are

proceeding for account of the underwriters, we do

not see how you can refuse to assume liability for

an expense incurred in the attempt to save the

* Cuzco.' Included in the expenses of the salvage

of the 'Cuzco,' is the detention of the 'Columbia'

and possible damages which might be awarded, ow-

ing to demands of her owners, it would seem as

though such expenses [91] were clearly for ac-

count of underwriters. This point is all the more



94 Henry Wilson et al. vs.

emphasized when it is recalled that, in spite of

having your authority, on behalf of underwriters,

to make the necessary arrangements for an at-

tempted salvage of the 'Cuzco,' we have consulted

you on every important point and have had your

approval.

(Signed) W. R. ORACE & CO."

Letter, W. R. Grace & Co., Lima, to W. R. Grace

& Co., San Francisco, March 21, 1917 (Page 87,

Statemeijt General Average).

''Lima, Peru, March 21, 1917.

San Francisco House,

Gentlemen

:

S. S. 'Cuzco.'

We confirm cables exchanged regarding necessity

of 'Colimibia' and 'Santa Alicia' being alongside

of 'Cuzco' during this week to take advantage of

the highest tide of the year and regret that the

situation has become so complicated through stand

taken by owners of the 'Columbia.' There is not

very much we have to add to our cables as they

were very full but, for your information and guid-

ance, enclose herewith copies of correspondence ex-

changed with Messrs. Beausire & Co. (Lloyd's

Agents) regarding the holding of the 'Columbia'

and 'Santa Alicia,' from which it would appear

that there will be no difficulty in collecting the

cost of holding 'Columbia' and 'Santa Alicia.' Our

cables, evidently, alarmed you as, apparently, you

believed that we were going ahead without the con-

sent of Lloyd's Agents but this was not what we
intended to convey. What we did wish to convey,
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however, was that we were having certain difficulty

in getting them to agree to hold the 'Columbia'

which difficulties were removed as soon as concise

recommendations were received from Captains Tor-

gersen, Allen and Murphy, as will be evidenced

from letters exchanged with Lloyd's Agents on

March 18th.

As regards the 'Santa Alicia,' we had no idea of

ordering [92] her to the 'Cuzco' unless Lloyd's

Agents approved without your permission but

wished to put the case up to you clearly in case

Lloyd's Agents did not consent to her going to the

'Cuzco' as we felt that the loss of a few days to the

'Santa Alicia,' in comparison with the possibility

of salving the 'Cuzco' would not stand for the

charge. This contingency, however, did not arise

as Messrs. Beausire also sanctioned the sending of

the 'Santa Alicia' to the 'Cuzco.'

( Signed) W. R. GRACE & CO.

"

Report of survey re discontinuing salvage op-

erations, Salaverry, Peru, 3 P. M. March 22, 1917

(Page 89, Statement of G-eneral Average).

"Salavery, Peru, 3 P. M., March 22, 1917.

On this 22d day of March, 1917, we the under-

signed at the request of Capt. Torgersen of the S/S.

'Cuzco' have made a survey of the S/S. 'Cuzco'

while lying on the beach at Moche, Peru. We ar-

rived on boat at 11 :00 A. M. and the results of our

examination were as follows

:

Soundings found at half tide were: 16 feet in all

holds on port side forepeak T 3'', after peak 13' 4'',

tank No. 1-lT; #2-17^ #3-17^ #4-20^ #5^211/2'.
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Engine room and stoke hole have 18'. These sound-

ings taken when vessel has 12 degrees list to port.

"We find that in the present condition and with

facilities at hand, it is impossible to pump water

out of vessel.

Location of vessel at low tide; water recedes to

within 12 feet of ship, at high tide edge of water is

about 200 feet from vessel.

Offshore side : vessel is lying in bed of sane. At

low water sea breaks 1 & i/4 cable lengths outside

from ship and at high water about one cable length.

This is the first break of [93] the sea however

continues till reaching side of vessel and in many
cases breaks over vessel's decks causing her to

pound heavily.

The night of the 20th inst., due to a very heavy

sea, ship pounding unusually hard and according

to information received from Capt. Torgersen, we

considered that vessel sprung herself midships and

started her bottom plates to leak, causing the vessel

to fill with water to sea level.

As the stanchions in the engine room are bent

and water coming up through tank tops, it is evident

that the double bottom has also started. Engine

is working on the bedplate with the motion of the

ship.

We consider that with the present conditions and

with the equipment and gear at hand, also location
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of ship, further operations in connection with float-

ing 'Cuzco' are useless.

(Signed) C. E. ALLEN,
Master SS. 'Columbia.'

O. B. LINDHOLM,
Master SS. 'Santa Alicia.'

C. F. MILLER,
Ch. Eng. SS. 'Columbia.'

JOHN J. MAXWELL,
Ch. Eng. SS. 'Santa Alicia.'

T. P. MURPHY,
Master Mariner."

Statement re time lost by "Columbia" (Pages

670, 672 and 673, Statement of General Average).

"28,741.80.

GRACE STEAMSHIP CO.

Time lost by SS. 'Columbia' in diverting from her

course and standing by SS. 'Cuzco' stranded at

Salaverry, Peru, 21st February, 1917. Course as

scheduled. Antofagasta to San Francisco 4768

miles. Course as taken:

Antofagasta to Salaverry. .1059 miles

Salaverry to Talara 289 miles

Talara to San Francisco 3506 miles 4853 miles

Loss by deviation 85 miles

At average speed of 9% miles per hour or 230

miles pr. [94] day 8 hours, 57 minutes.

From arrival at Salaverry 9 :30 A. M. 1st

March to time of abandoning posi-
'

tion standing by SS. 'Cuzco' 8:50
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P. M. 22d March. 21 days 11 hours

20 minutes. Time lost between Ta-

lara and San Francisco on account

of reduced speed due to foul bottom

acquired in standing by SS. 'Cuzco'

figured on basis of difference be-

tween average speed of 230 miles per

day and 198 miles per day as averaged

on this run, 32 miles less per day for

17 days 16 hours 20 minutes. 2 days

11 hours 3 minutes, or a total of 24

days 7 hrs. 20 min. at $1,000 per day 24,305.54

Forward 24,305.54

(Page 672) Forward 24,305.54

Fuel Oil consumed during the three

periods shown above

:

8 hours 57 minutes at 130

Brls. per day 48.48 Brls.

21 days 11 hours 20 min-

utes at 37.73 per day 810.00 Brls.

2 days 11 hours 3 min-

utes at 113 per day. . 278.02 Brls.

(Rates of consumption

as per engineer 's

log) 1136.50 Brls.

At 6.7 brs. per ton—169.63 Tons at

110/ per ton 1932.19.4 at 4.751/2.

.

4.436.26

28,741.80
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(Page 673)

(Under Column 'General Average'

opposite the amount 28,741.80 on

page 672) 24,633.93

(Pencil notation as follows: 'This item includes

hire at 1000.00 per da. for 21 da. 11 hrs. & 20 min.

plus fuel oil for the same period. The fuel oil was

not allowed—6/12/22.') "

Statement of ''Contributory Interest and appor-

tionment of General Average" (Pages 740 and 741

and Statement General Average).

"THE STEAMER Contributing

Value

Value in damaged condition at Cal-

lao on 1st November, 1917, as

per Valuation Report of Mr.

Frank S. Martin dated New
York 10th July, 1920 $757,550.00

[95]

Add. Amount made good in Gen-

eral Average $ 15,206.67

$772,756.67

THE CARGO

:

Value of Goods

delivered to con-

signees .... $ 4,733.58

Proceeds of Cargo Sold 131,823.20

Amount made good in

General Average. . 38,596.62

$175,153.40
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Deduct. Proportion

Special Charges . . . 34,588.47

$140,564.93 $140,564.93

TESTIMONY OF GALE H. CARTER FOR RE-
SPONDENT.

GALE H. CARTER, a witness called on behalf

of the respondent, having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. MOORE.)
Q. Your name is Gale H. Carter? A. Yes.

Q. And what is your business, please, Mr. Carter ?

A. I am vice-president of W. R. Grace & Com-

pany.

Q. And in March and April, 1917, were you con-

nected with W. R. Grace & Company?

A. Yes. I was submanager of the San Fran-

cisco office.

Q. Are you familiar with this charter-party of

the ''Columbia," Mr. Carter? A. Yes, sir.

Q. And did you have to do with the owners of

the "Columbia" and their representative at the

time of her arrival here in April of that year?

A. Yes.

Q. With what member of Wilson Brothers was

it that you came in contact in connection with

that matter? A. Mr. Johnson.

Q. She was detained down at Salavery, off of

Northern Peru for a period of 21 days, was she^
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(Testimony of Gale H. Carter.) ',

A. Yes.

Q. Now, prior to the time of the payment of John-

son Brothers arising out of that detention, did

you have any conversation with Mr. Johnson con-

cerning the cause of the detention! [96] A. Yes.

Q. Generally, and in substance and briefly, what

did that conversation consist of?

Mr. HENGSTLER.—When was that conversa-

tion?

Mr. MOORE.—It was at the time of the settle-

ment, of the payment

—

The WITNESS.—Just a minute. You mean

after the return of the vessel when I was negotiat-

ing with Mr. Johnson for a settlement, or do you

mean prior, when I was talking to Mr. Johnson

regarding the detention of the vessel ?

Mr. MOORE.—Well, I mean both, Mr. Carter.

Just tell us generally what you stated to him.

A. When Mr. Johnson heard that we had ordered

the vessel into Salavery to stand by the ''Cuzco,"

he demurred and said that it might prejudice his

sale of the vessel, and insisted that there was

great probability of delay, which would bring the

vessel beyond her ultimate charter date. And at

that time I took up with the underwriters as to

whether we could release the vessel or whether it

was proper—only proper that we should keep her

there, and also wait for the arrival of the "Santa

Alicia," another steamer of ours which was bound

by Salavery. As I remember, the first notice I

got from Mr. Johnson was a letter demanding that
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(Testimony of Gale H. Carter.)

any additional time over the charter-party period,

we should pay these owners $3,000 per day, which

was far greater than any amount we had any idea

of paying, and was really the basis of the start

of my negotiations with Mr. Johnson. We started

from his original demand of $3,000 until we arrived

at the amount we finally settled for, which was

about $850 a day.

Q'. Now, during the course of those conversations,

Mr. Carter, what, if anything, was said in respect

to the general average or salvage?

A. Well, yes; I advised Mr. Johnson not to hold

us up, you might say, for a settlement at this

time

—

Mr. HENGSTLER.—Pardon me, Mr. Carter.

That is now in [97] April, isn't it? It is a

different set of conversations you are speaking

of now?

A. Well, the conversations were almost, I think,

either on the phone or in my office. I saw Mr.

Johnson nearly every day during this whole period.

Of course, the period started from the arrival of

the ship, but it went on until she finally came in.

I think I saw him almost daily. In fact, we fre-

quently went to lunch together. I have lost the

thread of where I was before.

Mr. MOORE.—Will you read the answer, Mr.

Reporter?

(The reporter reads the answer as follows:

''A. Well, yes; I advised Mr. Johnson not to hold

us up, you might say, for a settlement at this

time—") ^ .A
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The WITNESS.—(Continuing.) I advised Mr.

Johnson, or I suggested to Mr. Johnson that he

leave this reimbursement, or, rather, the reimburse-

ment which would accrue to his vessel—the "Co-

lumbia," to be recovered under the general average,

but this he did not want to do, stating that he

wanted the entire matter of the vessel settled at

once.

The COURT.—Is that all?

The WITNESS.—That is all.

Mr. MOORE.—Q. When Mr. Johnson stated to

you that he did not want to await the allowance

under the general average, but wanted a settlement

at that time, what did you finally do?

A. Settle with him at the rate we agreed on. I

have forgotten the exact amount, but it was about

$850 a day.

Q. As against how much per day did the charter-

party call for?

A. The charter-party was $350 a day.

Q. And the period of overlap of the charter-

party was a period of 16 days and a fraction, was

it not? A. I believe so.

Q. And this amount that was allowed for, of

$855 a day, if that was the amount, was that in

accordance with the then prevailing rate of charter

hire for vessels of that class ?

A. Presumably, yes. Our entire argument was

based on what was the then [98] value of such

a ship. Of course, rates were changing a great

deal, and there were not many vessels left to be
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chartered, which made quite a room for argument

between Mr. Johnson and myself as to what was

the proper rate to pay him.

Mr. MOORE.—In this connection may there be

considered offered and received in evidence the

voucher and the statement that accompanied the

payment referred to by the witness, of the sum of

$11,626.79, under date of April 24, 1917?

Mr. HENGSTLER.—Yes, Mr. Moore. That is

not among my exceptions.

Mr. MOORE.^—And that appears on pages 20

and 21 of the deposition.

(The voucher and statement referred to, con-

tained on pages 20 and 21 of the deposition of Gale

H. Carter, are as follows:)

"Colimabia" & Owners.

2331.

San Francisco, California, April 24, 1917.

Cr.

By Hire from 7:00 P. M. March 26,

1917, to 12:30 P. M. April 12,

1917, 16 days 171/2 hours at

$25,650.00 per month $13 842 12

" Wireless and Waiters 100 00

" Overtime 340 85

" Meals—Passengers 45 00

'^ Meals—Stevedores, etc 95 00

" Wireless messages 9 4:4:

Dr.

To Flour claim $ 66 97

" Sundry Claims 1 899 43
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Salaverry Agencies

Co. Invoice
$/1218.43 at m% 609 22

" Fuel Oil on board at

redelivery 230.00

[99]

To Balance $ 11 626 79

$ 14 432 41 $14 432 41

)?By Balance $11 626 79

E. & 0. E.

R:E.

"Voucher. No. 01000.

W. R. GRACE & CO.

332 Pine Street.

San Francisco, CaL, April 24tli, 1917.

To Wilson Brothers & Company,

324 Berry Street, S. F.

In settlement of account as follows

:

For balance of Account to date per our

Statement #2331 attached $11,626.79

Distribution.

^'Columbia" & Owners $11,626.79

Mr. MOORE.—Q. Are you able to state, Mr.

Carter, the amount of expense that was incurred

by W. R. Grace & Company which arose out of this

detention of 21 days while the vessel was at Sala-

very?

Mr. HENGSTLER.—I want to save an exception,

if your Honor please, on the ground that it is

irrelevant and immaterial.
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The COTJET.—He may answer, subject to your

objection.

A. My recollection is that it was about $22,000.

I remember I had a statement prepared in the office.

Mr. MOORE.—Q. And might I ask what the al-

lowance actually was, as it was included under the

general average ?

A. 21,000 and odd dollars. I remember particu-

larly looking up to see if we had recovered in gen-

eral average the amount of our outgo, but found

we apparently had not quite done it.

Q. Well, this settlement that was made through

Mr. Johnson was that intended to be in full of all

claims on behalf of [100] Wilson Brothers at

that time? A. Yes; that was final settlement.

Mr. HENOSTLER.—I object to that, if your

Honor please.

The COURT.—That is in the nature of a con-

clusion.

Mr. HENGSTLER.—It is a conclusion of the

witness.

Mr. MOORE.—You may cross-examine.

Cross-examination.

(By Mr. HENGSTLER.)
A. Mr. Carter, you are familiar with this general

average statement of the "Ctizco," are you not?

You have consulted it frequently, haven't you?

A. No, I would not say so. I have seen it be-

fore. I have never gone over it very carefully.

Q. But you went over it with reference to the
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question of what W. R. Grace & Company re-

ceived ?

A. No, not personally. You mean how much we
received for this vessel?

Q. Yes.

A. No. I asked the head of our steamship de-

partment to bring—I didn't look over the average

myself.

Q. So you don't know what you did receive or

what you did not receive?

A. No ; although I think we had a statement made
up, and I think you will find a check. I would be

astonished if you did not.

Q. Well, in that case I think I will leave it for

this general average statement as to what you did

receive, if you don't really know.

A. I think that would be quite all right. It

must show in the general average statement what

we did receive.

The COURT.—Q. Was there any claim made

there? Is there anything to show what the claim

was for?

Mr. MOORE.—Yes, your Honor.

The COURT.—Upon which disallowance was for?

Mr. MOORE.—Yes, sir.

Mr. HENGSTLER.—It is specified.

Mr. MOORE.—The amount is $21,472. [101]

The COURT.—I know, but is there anything

showing what items went to make up that amount ?

Mr. HENGSTLER.—Yes, sir.
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The WITNESS.—A thousand dollars a day for

21 and a fraction days, I think, your Honor.

Mr. HENGSTLER.—It is specified here on page

670.

The COURT.—Well, that included the hire of

the ship, and everything, didn't it?

The WITNESS.—Everything.
Mr. MOORE.—Yes, it did. It was cut down.

The claim as presented, your Honor, was $21,000 or

a thousand dollars a day for the period of the de-

tention, plus, I think, the fuel oil consumed, and

the fuel oil item was disallowed, which reduced it

to $21,472.

The COURT.—I see.

Mr. HENGSTLER.—Well, the general average

statement will speak for itself in that regard.

Mr. MOORE.—Yes, sir.

The COURT.—What was the item for fuel oil?

Mr. MOORE.—A little over $4000. It was

$4436.26.

Mr. HENGSTLER.—That shows there also.

The COURT.—Yes.
Mr. HENGSTLER.—Mr. Carter, during these

conversations with Mr. Johnson between April 12th

and April 24th, when you finally arrived at a settle-

ment, you knew, did you not, that you were going to

receive $1000 per day for the services which the

"Columbia" rendered at Salavery?

A. I didn't know it; I thought that we would.

I had been advised by our insurance brokers,

Willcox, Peck & Hughes, that they thought that
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a charge of a thousand dollars a day for this ship

would be accepted by the underwriters.

Mr. MOORE.—At this point I offer in evidence

the copies of telegrams found on pages 74 and 75

of the general average statement, [102] and ask

that they be marked Respondent's Exhibit 2 and
Respondent's Exhibit 3, respectively.

(The copies of telegrams referred to are as fol-

lows:)

RESPONDENT'S EXHIBIT No. 2.

''New York City, March 16, 1917.

Willcox, Peck & Hughes,

San Francisco.

Cuzco. Some of the underwriters here on vessel

and cargo have agreed to engagement Columbia

at thousand dollars per day but several of the vessel

underwriters refuse agree contending it is duty

shipowners under sue labor clause to do whatever

necessary and endeavor float vessel and that when

adjustment comes before them they will then settle

if shipowners action in hiring assistance seems to

have been reasonable Stop Other vessel under-

writers who have agreed to hiring Columbia give

notice that if Cuzco is not floated within short time

they will not agree to Columbia being kept indefi-

nitely Stop Underwriters point out that the sug-

gested price of thousand dollars per day to Co-

liunbia must be in full of any and all claims by

her owners charterers master officers and crew

underwriters idea being to bar claim by anyone for

any further amount in respect to salvage services or
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otherwise Stop We had no reply from Bowring
regarding attitude of English underwriters.

(Signed) WILLCOX, PECK & HUGHES."

EESPONDENT'S EXHIBIT No. 3.

''New York City, March 16, 1917.

Willcox, Peck & Hughes,

San Francisco.

Cuzco have just received following cablegram

from Bowring quote Hull and cargo underwriters

agree Grace make best arrangements possible un-

exceeding one thousand dollars daily to be charged

general average. [103]

(Signed) WILLCOX, PECK & HUGHES."

Mr. HENGSTLER.—Q. And you received that

sum later on, did you not?

A. Yes; but we expected to receive more, be-

cause we had—there were several disallowances.

Q. Well, no doubt you expected to receive more.

We always expect to receive more, as a rule.

A. It is my understanding at this moment, Mr.

Hengstler, that we received less than they actually

paid. Of course the figures w^ould show.

Mr. HENGSTLER.—I move that that be

stricken out.

The COURT.—Yes.
Mr. HENGSTLER.—Q. Mr. Carter, supposing

you had used the ''Columbia" from March 1st to

March 22, 1917, for her ordinary charter use for

freighting, and then delivered her on April 12th
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back to the owners, what would, in your opinion,

Wilson Brothers have been entitled to receive?

A. They would have been entitled to receive ad-

ditional charter hire for that period beyond the

ultimate date of the charter.

Q. At what rate?

A. Well, at the rate to be agreed upon. I should

say, though, that the rate which we did agree upon

would have been a fair rate at that time.

Mr. HENGSTLER.—That is all.

Mr. MOORE.—That is all.

The COURT.

—

Q. Was there anything said about

the salvage beyond what you have stated?

A. Yes, that is practically all. The point of

salvage was not expressly considered in one meas-

ure, but we always referred to it as expenses col-

lectible under general average, the vessel not really

having been of any assistance to the ship.

Mr. HENGSTLER.—That is really the point,

that there was not any salvage, because the vessel

was not of any service to the ''Cuzco."

The WITNESS.—Of no service to the ship.

[104]

The COURT.—That is all.

Redirect Examination.

(By Mr. MOORE.)
Q. Mr. Carter, you stated to Mr. Johnson what

the vessel was doing down there?

A. Yes ; he knew what she was doing.

Q. And so far as the salvage service rendered by
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the vessel was concerned, it was comparatively

small, was it not ? A. Yes ; and lie knew about it.

Mr. HENGSTLER.—I object to that as irrele-

vant and immaterial.

Mr. MOORE.—That is all.

TESTIMONY OE E. C. O'DEA, FOR RE-
SPONDENT.

E. C. O'DEA, a witness called on behalf of the

respondent, having been first duly sworn, testified

as follows:

Direct Examination.

(By Mr. MOORE.)
Q. Mr. O'Dea, what is your business, please?

A. Accountant.

Q. And are you connected with or employed by

W. R. Grace & Company? A. I am.

Q. And were you so employed back in March and

April of 1917? A. I was.

Q. Mr. O'Dea, have you made any computation

in respect to the time of probable arrival of the

^'Columbia" in San Francisco, leaving Antofagasta

the date that she did, and before she diverted to

stand by the ''Cuzco"? A. Yes, I did.

Q. And what have you to say in that regard as

to the time of her arrival here, that that diversion

matter occurred? A. I calculated March 17th.

Mr. HENGSTLER.—You did what?

The WITNESS.—I calculated, March 17th.

Mr. MOORE.-^Q. And how did you arrive at

March 17th as the date of her probable arrival here?
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Mr. HENGSTLER.—If your Honor please, these

are all conclusions. [105]

Mr. MOORE.—Yes, I Imow they are.

Mr. 'HENGSTLER.—We can all figure that out.

The COURT.—When did the charter terminate?

Mr. MOORE.—March 16th, your Honor.

Mr. HENGSTLER.—No, March 26th.

Mr. MOORE.—Oh, pardon me. March 22d.

Mr. HENGSTLER.—March 26th.

The COURT.—Yes. What is the extent of the

diversion ?

Mr. MOORE.—Twenty-one days was her deten-

tion.

The COURT.—I mean, how long did it take to

go, regardless of the stay there"? It didn't go very

much out of the way if they had to stop there at all I

Mr. MOORE.—Two days each way, your Honor,

and then 21 days during the detention?

The COURT.—Yes.
Mr. HENGSTLER.—I think the general average

statement specifies that exactly.

Mr. MOORE.—Well, I simply wanted to get

these facts in the record, if I might.

Q. Could you give us, Mr. O'Dea, the distance

from Antofagasta to San Francisco?

A. I believe it is 4,700' odd miles.

Mr. MOORE.—4,768 miles, your Honor, on this

sheet here.

The WITNESS.—That is correct.

Mr. MOORE.—^Q. And you have also here that
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she sailed 230 miles per day. For what period does

that apply?

A. Well, she has done that speed previously for

us. In fact, she has exceeded that. I took that as

a fair average speed for her.

Q. Grace & Company had chartered this vessel

before, had they, before this present charter.

A. Yes.

Q. And judging by the time made by her under

her previous charter, and during the charter here

in question, 230 miles per day is a fair average run

for a day for that vessel, is it? [106] A. Yes.

Q. And applying that average of 230 miles per

day into the distance from Antofagasta to San

Francisco of 4768 miles, v^ould have brought her

on March 17th? A. It would.

Q. In respect to the fuel oil, does the engineer's

log show the consumption of fuel oil by the "Col-

umbia" during the 21 days, referring to the de-

tention at Salavery? A. Yes, it shows it.

Q. And what does it show it to have been ?

A. 810' barrels, if I remember.

Mr. HENGSTLER.—Q. Have you consulted

that engineer's log? A. I have.

Q. Have you got it here? A. Yes.

Q'. In court? A. Yes.

Mr. HENGSTLER.—WeU, why not produce the

engineer's log and get the figures out of the log.

That is all you know about it, what the engineer's

log shows?

The WITNESS.—That is all.
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The COURT.—That is what shows.

Mr. MOORE.—Yes.
The COURT.-nWell, proceed.

Mr. MOORE.—Q. And do you know what that

Would amount to at the current price for oil at that

time ?

A. I would have to figure it out. Oil at that

time was $25 a ton at both Antofagasta and Talare,

where w^e bought it.

Mr. HENGSTLER.—Was how much!

A. $25 a ton.

Mr. HENGSTLER.—I would like to check that

up.

Mr. MOORE.—Q. And have you computed that

matter, $4436.26? Is that your computation?

A. Those are my figures.

Q. Have you also computed what the cost of the

vessel's detention was at the rate called for by the

charter-party, namely, $350 per day during that 21-

day period? A. Yes, I did.

Q. Perhaps I can assist you. Might I direct

your attention [107] to this sheet here and ask

you if these are the figures that were arrived at by

you with regard to the cost of that detention?

Mr. HENGSTLER.—It is all subject to my ob-

jection.

The COURT.—Yes. It is a matter of computa-

tion only, in any event.

The WITNESS.—Yes; these are my figures.

Mr. MOORE.—-Q. And will you read those into

the record please^ Mr. O'Dea?
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Mr. HENGSTLER.—I am going to object to all

this testimony on the general ground also, that it

is irrelevant and immaterial.

The COURT.—Yes. Proceed.

The WITNESS.—(Reading:) "Over-run char-

ter hire paid to Wilson Brothers from 7 A. M.

March 26, 1917, to 12 :30 P. M. April 12th, 1917, at

$25,650 per month, $13,842.12.

"Had there been no detention at Salavery,

'Columbia' would have arrived at San Francisco

March 15, 1917, in which event our payment of

charter hire to Wilson Brothers would have ceased

on this date instead of March 26th, 197, expiration

of charter, a saving of eleven days at $350, $3,850.

"We would also have saved fuel oil consumption

of $4,436.26.

"Purser Sullivan 24 days at $100' per month.

$80.00."

Mr. HENGSTLER.—What does that mean?

The WITNESS.—^We were paying the purser

on the ship, Mr. Hengstler.

Mr. HENGSTLER.—Well, it does not mean

much difference. It is all objected to on the ground

it is irrelevant and immaterial.

The WITNESS.—(Continues reading:) "Freight

clerk Rinder, 24 days at $50 a month, $40.

"Extra meals to wireless, waiters, pursers, and

so forth, 24 days at $100 per month, $80.00."

The total of those amounts is $22,328.38.

Mr. MOORE.

—

Q. The purser and freight clerk

were paid by W. R. Grace & Company, weren't

they? A. Yes, sir.
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Q. In regard to the allowance under the general

average [108] received by W. R. Grace & Com-

pany, are you able to testify what that exact amount

was? A. Yes, sir.

Q. And what was it, please? A. $21,472.

Mr. MOORE.—That is all.

Mr. HENGSTLER.—It is admitted, is it not,

that whatever the general average statement says

the amount is, is correct?

Mr. MOORE.—Well, I am not sure of that. Doc-

tor, for the reason that I am not sure whether the

general average said it w^as $24,000 or $21,000. That

is the reason that I wanted to ask the witness the

question, because my understanding is that it was

$21,000 that was received. They disallowed—was

it the oil item that w^as disallowed, which Grace &
Company did not receive?

The WITNESS.—The oil item was disallowed.

Mr. HENGSTLER.—But the item for the loss of

time by reason of the bottom of the vessel becom-

ing foul, was allowed, was it not? A. It was not.

Q. Are you sure about that? A. It was not.

A. If the general average states so, the general

average statement is wrong?

A. I don't know what the general average states.

We received $1,000 per day for her detention at

Salavery.

Mr. MOORE.—I am advised. Doctor—and we

could satisfy you in regard to the correctness of

that—that they allowed only for the period of

actual detention at Salavery at the rate of a thou-
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sand dollars a day, and they disregarded the time

of deviation, that is, the two days in going from the

course to Salavery and the two days in returning

from Salavery before resuming the course to San

Francisco, as well as the oil.

Mr. HENGSTLER.—Q. And it is the fact, is it

not, Mr. O'Dea, that the $20,000 that you testified

to covered the time which was spent at Salavery,

the 21 days and fraction of a day, and nothing else %

A. Nothing else.

Q. For that you received $21,000? A. Yes.

Mr. HENGSTLER.—That is all.

Mr. MOORE.—That is all. [109]

Mr. HENGSTLER.—That is the case. That is

all, your Honor.

Mr. MOORE.—Might I also offer the letter of

Willcox, Peck & Hughes supplementing this final

judgment, that shows this figure here of $21,472 as

being the actual allowance? (Showing letter to

counsel.)

Mr. HENGSTLER.—The only trouble is that in

my opinion

—

Mr. MOORE.—It also shows the oil consumed.

Mr. HENGSTLER.—In my opinion it contra-

dicts the general average statement. I am, of

course, perfectly willing to have everything sub-

mitted to the Court which is connected with this,

but after reading this letter and seeing what its

effect is, we can agree on it, probably

—

Mr. MOORE.—Yes.
The COURT.—The statement made here at the

time, two or three times, is to the effect that the
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allowance was a thousand dollars a day and nothing

over and above that.

Mr. MOORE.—Yes; but Mr. Hengstler was of

the impression, if the Court please, that the allow-

ance was $24,00 and so stated in his opening state-

ment.

The COURT.—Yes.
Mr. MOORE.—And I think it is rather uncer-

tain from the general average as to whether it was

$24,000, or not. Now, this letter states exactly

what it was for, and the items making it up, and it

seems to me that it does clear up that portion of

the general average.

The COURT.—Yes.
Mr. HENGSTLER.—Supposing it is now intro-

duced in evidence, and after I have had a chance

to study it and examine it, and there is any con-

tradiction between it and the statement, it may be

straightened outt

The COURT.—Yes.
Mr. HENGSTLER.—And may we present that

informally to your Honor afterwards, if there is a

contradiction? [HO]

The COURT.—Yes, all right.

Mr. HENGSTLER.—Or, we might take it up

in our argument and state it in the brief.

Mr. MOORE.—Well, I would be willing to do it

either way. I think it simply supplements and

makes clear that part of the general average, and

"shows what the general average really was.

The COURT.—Very well.

Mr. HENGSTLER.—I don't think it makes any
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difference, only on its face it contradicts tlie gen-

eral average statement.

(The letter referred to is as follows:)

RESPONDENT'S EXHIBIT No. 4.

(Letter-head of Willcox, Peck & Hughes.)

"San Fl-ancisco, March 2.5th, 1922.

Messrs. W. R. Grace & Co.,

332 Pine Street, City.

Our File 16-J.

Gentlemen

:

Attention—Mr. G. J. Florintine.

Steamship Accounting Department.

S/S. *'Cuzco"—February, 1917, Ashore Near Sala-

verry.

We wish to inform you that in respect of the ad-

justment of this case an original bill w^as put for-

ward for the services of the S/S. "Columbia'^ as

follows

:

Detention—24 days, 7 hours and 20'

minutes at $1,000 per day equals . . $24,305 . 54

Fuel oil consumed 4,436 . 26

Total $28,741.80

We wish to inform you that it was agreed by the

Underwriters on Steamer and Cargo that the re-

muneration of the S/S. 'Columbia' for the time of

her standing by the S/S. 'Cuzco' should be at the

rate of $1,000 per day.

The vessel was actually standing by for 21 days

—11 hours—20 minutes and we originally allowed

$24,633.93 in our Adjustment, representing the loss
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of time and the fuel oil consumed during the actual

time standing by.

As you are no doubt aware, the allowances in our

Adjustment '[111] were referred to a Special

Committee of New York Underwriters and in re-

spect of the allowance for the S/S. 'Columbia' they

reported as follows:

'Steamer "Columbia"—The adjusters have

charged for the services of the "Columbia" at the

rate of $1,000.00 per day for a total of 24 days, 7

hours and 20 minutes; in addition they have

charged $4,436.26 for fuel oil. The total of the

charge in respect to the "Columbia" is $28,741.80;

of this sum $24,633.93 has been charged in General

Average and $4,107.87 in the owners column. Be-

fore the steamer "Columbia" was dispatched to the

rescue of the "Cuzco" underwriters had a contract

with Messrs. W. R. Grace & Company as follows

:

"It is hereby agreed that the remuneration

of the Steamship 'Columbia' for the time of

her standing by the Steamship 'Cuzco' about

March 31st, 1917, should be at the rate of $1,000

per day."

The vessel was actually standing by for 21 days,

11 hours and 20 minutes.

The Committee is of the opinion that the owners

should receive no compensation for the '^Columbia"

other than that specified in the contract. If the

"Columbia" time is computed in accordance with

the contract General Average should be charged

with $21,472.00 only. All charges for oil should be

for owners account consequently the only charge
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to be carried in General Average under this item is

$21,472.00.'

In final settlement, therefore, with the Under-

writers, it was arranged that the allowance should

be treated as $21,472.00 and consequently, this is

the final figure which was dealt with in respect of

the services of the S/S. ''Columbia."

Yours very truly,

WILLCOX, PECK AND HUGHES. [112]

C. S. NORTH,
Manager, Adjusting Dep't."

OSN—McL.
(Submitted, 10, 10 and 5.)

[Endorsed] : Filed Feb. 7, 1924. Walter B. Hal-

ing, Clerk. By C. W. Calbreath, Deputy Clerk.

[113]

(LIBELANT'S EXHIBIT No. 1.)

W. R. GRACE & CO., San Francisco.

GRACE BROTHERS & CO., LTD., London Agents.

TIME CHARTER PARTY.

THIS CHARTER PARTY made and concluded

upon in 'San Francisco the 21st day of December,

1915, between Wilson Bros. & Co. Owners of the good

American Screw Steamship "COLUMBIA" of San

Francisco of tons gross register, and tons

net register having engines of nominal horse

power,, steaming about knots on a consumption

of about tons Best Welsh Coal, as shown by

previous logs, provided with proper certificate for

hull and machinery, and classed at and W.
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R. GRACE & CO., Charterers of the CITY of SAN
PRANCISCO.
WITNESSETH, That the said Owners agree to

let, and the said Charterers agree to the said Steam-

ship from time of delivery. North Pacific for a

period of about one year lO^o more or less to Canal

Zone, Central America and/or South America, both

Atlantic & Pacific but no Trans-Atlantic or Europe

via intermediate port or ports, if so required by

Charterers on outward and/or homeward voyages;

Steamer to be placed at the disposal of the Chart-

erers at Puget Sound Grays Harbor or Columbia

River on expiration of present charter in such dock

or at such wharf or place (where she may always

safely lie afloat, at all times of tide), as the Charter-

ers may direct, and being, on her delivery ready to

receive cargo, and tight, staunch, strong and in

every way fitted for the service, including the usual

mooring, chain as is customary in the trade and

including dunnage as may be on board, having water

ballast, steam winches and donkey boiler (and with

full complement of officers, seamen, engineers and

firemen for a vessel of her tonnage), and to be so

maintained during the continuation of her charter;

to be employed in carrying lawful merchandise, live-

stock under and/or on deck, including petroleum or

its products in cases, and/or passengers [114] so

far as accommodation will allow in such lawful trades

between safe port and/or ports in United States

of America, and/or West Indies and/or Central

America, and/or Carribean Sea, and/or Gulf of

Mexico, and/or South America, and/or North
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Pacific, and/or British Columbia (but not north of

Vancouver Island), and/or in the Pacific Ocean,

excluding Alaska and north of Vladivostock as

Charterers or their Agents shall direct.

The following conditions shall apply to this

Charter

:

That the Owners shall provide and pay for all pro-

visions, water for the crew and boilers. Deck Lash-

ings, wages and Consular shipping and discharging

fees of the Captain, Officers, Engineers, Firemen

and Cl'ew ; shall pay for the insurance of the vessel,

also for all the cabin, deck, engine room and other

necessary stores, and shall maintain her in a

thoroughly efficient state in hull and machinery for

and during the service.

That the Charterers shall provide and pay for all

the Fuel, except that used in the galley. Port

Charges, Pilotages, Agencies, Commissions, Con-

sular Charges (except those pertaining to the Cap-

tain, Officers or Crew), and all other charges what-

soever except those before stated or hereafter pro-

vided to be paid by the Owners.

That the Charterers shall accept and pay at once

on delivery of Steamer for all fuel in the Steamer's

'Bunkers on delivery, and the Owners shall, on ex-

piration of this Charter-Party, pay for all fuel left

in the Bunkers, each at the current market prices

at the respective ports where she is delivered to them

respectively.

That the Charterers shall pay for the use and hire

of the said Vessel $350.00 (Three Hundred and

Fifty Dollars) per day, commencing on and from
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the day of her delivery as aforesaid, and at and

after the same rate for any part of a day; hire to

continue until her delivery, with clean holds to the

Owners [115] (unless lost)' at Puget Sound,

Grays Harbor or Columbia River, at owners' op-

tion. Owners guarantee Steamer can carry 2100

tons d. w. exclusive of fuel oil bunkers on summer

freeboard in salt water, and that the cubic grain

capacity is cubic feet, excluding bunkers.

That should the Steamer be on her voyage to-

ward the port of return delivery at the time a pay-

ment of hire becomes due, said payment shall be

made for such a length of time, as the Owners or

their Agents and Charterers or their Agents may
agree upon as the estimated time necessary to com-

plete the voyage, but Charterers shall be allowed to

retain sufficient sum to cover estimated amount of

disbursements and value of coal that may be left

in bunkers, and when the steamer is delivered to

Owners or their Agents any difference shall be re-

funded by Steamer or paid by Charterers as the

case may require.

Payment of the said hire shall be made in cash

monthly in advance in San Francisco, and in default

of such payment or payments as herein specified,

the Owners shall have the faculty of withdrawing

the said steamer from the service of the Charterers

without prejudice to any claim they, the Owners,

may otherwise have on the Charterers, in pursuance

of this Charter.

That the cargo or cargoes shall be laden and/or

discharged in any dock or at any wharf or place that
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the Charterers or their agents may direct but the

steamer shall not be bound to lie at any wharf or

place where she cannot safely be afloat at any state

of the tide.

The whole reach of the vessel's holds, decks, and

usual places of loading, and accommodation of the

ship, including all passenger accommodation (not

more than she can reasonably stow and carry),

shall be at the Charterers' disposal, reserving only

proper and sufficient space for ship's officers, crew,

tackle, apparel, furniture, provisions and stores.

If required Owners to paint Steamer's funnel

Charterers' color, paint being supplied by the

Charterers. [116]

That the Captain shall prosecute his voyage with

the utmost dispatch, and shall render all customary

assistance with ship's crew, tackle, and boats. That

the Captain (although appointed by the Owners),

shall be under the orders and direction of the

Charterers as regards employment, agency or other

arrangements : and the Charterers hereby agree to

indemnify the Owners from all consequences or lia-

bilities that may arise from the Captain signing

Bills of Lading by order of the Charterers or by

their Agents or in otherwise complying with the

same, but Owners shall be responsible for full, true

and proper deliveiy of the cargo. The Stevedore

shall be employed and paid by the Charterers, but

this shall not relieve the Owners from responsibility

as to proper loading, stowage and discharge, which

must be controlled by the Captain, who shall

keep a strict account of all cargo loaded and dis-
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charged, and shall hand Charterers receipts for

cargo loaded.

That if the Charterers shall have reason to be

dissatisfied with the conduct of the Captain, Officers,

or engineers, the Owners shall, on receiving partic-

ulars of the complaint, investigate the same, and,

if necessary, make a change in the appointments.

That the Charterers shall have permission to ap-

point two Super-cargoes, who shall accompany the

Steamer during her voyage, and be furnished by the

ov^ners free of charge with first class accommoda-

tion, and same fare as provided for Captain's table.

That the Master shall be furnished from time to

time with all requisite instructions and sailing

directions, and he shall keep a full and correct

deck and engine Log of the voyage or voyages,

which are to be patent to Charterers or their Agents

and shall furnish the Charterers, their Agents, or

Super-cargo, when required with a true daily copy

of the Logs, showing the course of the Steamer and

distance run, and the consumption of coal, and shall

take every advantage of Wind by using the sails (if

any on board) with a view to economize the ex-

penditure of coal.

That the Master shall use all diligence in caring

for the ventilation of the cargo.

That in the event of the loss of time from defi-

ciency [117] of men or stores, breakdown of

machinery, standing, fire or damage preventing the

working of the vessel for more than twenty-four run-

ning hours, the payment of the hire shall cease until

she be again in an efficient state to resume her service
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at siTcli place or position where the payment of hire

ceased, and should the vessel in consequence of any

of the matters aforesaid put into any port, other

than that to which she is bound, the Port Charges,

Pilotages, and other expenses at such Port shall be

borne by the Steamer's Owners, but should the

vessel be driven into port, or to anchorage by stress

of weather, or from any accident to the cargo, such

detention or loss of time shall be at the Charterers*

risk and expense.

That should the vessel be lost, any hire paid in

advance and not earned (reckoning from the date

or her last being heard of) shall be returned to the

Charterers.

The act of God, earthquakes, inundations, perils

of the sea, fire, barratry of the Master and crew,

enemies, pirates, assailing thieves, arrest and re-

straint of princes, rulers and peoples, political dis-

turbances and impediments, strikes and lock-outs,

collisions, stranding, damage to hull or machinery

however caused, and all dangers and accidents of

the seas, rivers, docks, machinery, boilers and steam

navigation, and in connection with the loading and

discharge of the vessel, involving loss or damage to

the Steamer, or her cargo, even when occasioned by

the negligence, default, or error in judgment of the

Pilot, Master, Mariners, and other persons em-

ployed by either the Owners or Charterers or their

Agents in or about, or in connection with the em-

ployment of the said Steamer always mutually ex-

cepted, but it is mutually agreed that this charter

is subject to all the terms and provisions of and all
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the exemptions from liability contained in the Act

of Congress of the United States of America ap-

proved on the 13 day of February, 1893, and entitled

*'An Act relating to Navigation of Vessels, etc."

Should any dispute arise between the Owners and

the [118] Charterers, the matter in dispute shall

be referred to two persons in San Francisco, one to

be appointed by each of the parties hereto, and

such reference shall be subject to the terms of the

Arbitration Act, 1889, or any statutory modifica-

tion thereof.

That the Owners shall have a lien upon all

cargoes and all sub-freights, for any amounts due

under this Charter, and the Charterers shall have

a lien on the ship for all moneys paid in advance

and not earned.

That as the steamer may be from time to time

employed in tropical waters during the term of this

Charter, steamer is to be docked, bottom cleaned and

painted whenever Charterers and Master think

necessary, but at least once in every six months, and

payment of the hire to be suspended until she is

again in proper state for the service at place where

the hire was suspended. The expense incurred in

docking, cleaning, and painting and in proceeding

if necessary to any port for the purpose, shall be

borne by the Owners.

The Steamer to be docked and painted im-

mediately before delivery to Charterers under this

Charter.

That the Owners shall provide all falls, slings,

blocks, ropes, and all necessary gear for handling
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the ordinary cargo shipped in this trade, sufficient

gear to be on hoard to work all hatches on both

sides simultaneously, also necessary mooring and

launch ropes, lanterns for night work, special gear

to handle lifts up to five tons, and necessary canvas

slings 8'x8' for loading and discharging nitrate.

Steamer to work night and day if required by

Charterers, and all steam winches to be at Charter-

ers' disposal during loading and discharging, and

steamer to provide men to work same both day and

night as required, Charterers agreeing to pay extra

expense, if any, incurred by reason of night work,

at the current local rate.

That all derelicts and salvage shall be for Owners

and Charterers' equal benefit. Should the vessel

put into a port of distress [119] or be under

average, she shall be consigned to Charterers or

their Agents, the Owners paying the usual charges

and commissions, and in case an average statement

shall be required the same shall be made by ad-

justers appointed by the Charterers who are to

attend to the settlement and collection of the

average, and to be paid the customary charges.

General Average if any, shall be adjusted accord-

ing to York/Antwerp Rules 1890.

And should steamer not be ready for delivery

at port of delivery on or before Charterers or their

Agents to have the option of cancelling this Charter

at any time not later than the day of steamer's readi-

ness. Should steamer meet with accident or deten-

tion before delivery which in the opinion of Charter-

ers would make it impracticable to keep her cancel-
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ling date, Charterers to have power to cancel the

Charter forthwith; or should the steamer after

delivery meet with an accident which delays her

more than four weeks, Charterers have the option

of cancelling this Charter, when the cargo on board

at the time of accident shall have been finally

delivered, abandoned or transshipped. Owners to

promptly advise Charterers of the occurrence of

any accident.

Penalty for nonperformance of this Contract,

estimated amount of damages.

W. R. GRACE & CO.

(S.) GALE H. CARTER,
Sub-Manager.

(S.) E. T. FORD,
Sub-Manager.

WILSON BROS. & CO.

(S.) A. B. JOHNSON.
We hereby certify the above to be a true copy of

the original stamped Charter-Party in our posses-

sion.

W. R. GRACE & CO.

GALE H. CARTER,
Sub-Manager.

[Endorsed]: Filed Jan. 21, 1924. Walter B.

Maling, Clerk. By Lyle S. Morris, Deputy Clerk.

[120]
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In the Southern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia, Third Division.

IN ADMIRALTY—No. 17483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. ORACE & CO., a Corporation,

Respondent.

(OPINION AND ORDER FOR DECREE IN
FAVOR OF RESPONDENT.)

Messrs. ANDROS & HENGSTLER, Proctors for

Libelants.

Messrs. GOODFELLOW, EELLS, MOORE &
ORRICK, Proctors for Respondent.

MEMORANDUM.

RUDKIN, Circuit Judge:

On the 21st day of December, 1915, the libelants

chartered the steamship "Columbia" to the re-

spondent for a period of about one year, ten per

cent more or less, at the rate of hire of $350 per day,

the charter-party providing "that all salvage shall

be for the owners' and charterers' equal benefit."

The steamship was delivered to the charterers on

February 18, 1916, and the full charter period with

the ten per cent added, expired on the 26th day

of March, 1917, at seven o'clock P. M.
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On February 24th, 1917, the steamship left Anto-

fagasta, Chile, bound for San Francisco, and under

normal conditions would have arrived at the latter

port on March 17th, or well within the charter

period. On the return voyage, however, the "Co-

lumbia" was ordered to deviate from her course

and go to the assistance of the '^Cuzco" which had

gone ashore at Salaverry, Peru. The "Columbia"

arrived at Salaverry on March 1st, 1917, and stood

by [121] the "Cuzco" until March 22, when she

left the "Cuzco" and proceeded on her voyage to

San Francisco, where she arrived and was delivered

to her owners at 12:30 P. M. on April 12, 1917,

sixteen days, seventeen and one-half hours after

the ultimate charter period.

Under date of April 24, 1917, respondent paid

to the libelants the sum of $11,626.79 by check.

The check was accompanied by statement of ac-

count showing that the principal item of the ac-

count was for the charter hire of the "Columbia"

for the period of sixteen days, seventeen and one-

half hours, at the rate of $25,650 per month or ap-

proximately $855 per day. The libel alleges that

the respondent received from the parties in in-

terest in the salvage of the "Cuzco" and her cargo,

the sum of $1000 per day for the time while stand-

ing by amounting to the sum of $24,305.50, and

prays judgment for one half of that amount.

The defenses are: First, that the libelants and

respondent settled and compromised all claims what-

soever arising out of the charter-party, including

any claim for salvage, on the date of the check
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above referred to; second, that the expenses of

the respondent exceeded the amount allowed in

the general average ; and, third, a denial of the re-

ceipt of any salvage whatever, accompanied by an
admission that the respondent received $21,472,

constituting a general average award not within

the contemplation of the charter-party.

I will first take up the second defense, as the

amount of the salvage allowance has an important

bearing upon the reasonableness of the claim of set-

tlement and compromise. The contention of the

libelants that they are entitled to recover one half

the gross sum received by the respondent without

any deductions for expenses incurred is, in my
opinion, untenable. The injustice of such a claim

is made manifest by the record before the court.

The "Columbia" incurred little or no hazard of

any kind, and the assistance rendered was neg-

ligible. The chief element in any [122] allow-

ance for salvage, would, therefore, be the reason-

able value of the use or hire of the salving vessel,

and if the respondent is required to pay the libel-

ants the full value of such use or hire after the ex-

piration of the charter period, and is then com-

pelled to pay one half the allowance in the general

average for and on account of salvage, the result

is apparent. It seems clear, therefore, that all ex-

tra expenses should be deducted before a division

is made.

In Booker & Co. vs. Pocklington Steamship Com-

pany, 2 Q. B. 690 (1899),

"The shipowners obtained an award m the

Admiralty Court for a large sum for salvage
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services rendered by the Pocklington in towing

another vessel in distress. Through perform-

ing those services the hull, engines, and towing

gear of the Pocklington were strained and dam-

aged, and she incurred expenses and losses at-

tributable to the salvage services in respect of

repairs, the costs of gear used in towage, loss

of hire for several days whilst she was under

repair, and other matters. In an action by

the charterers against the shipowners to re-

cover a moiety of the salvage earned by the

Pocklington:

Held, that the defendants were entitled to

deduct from the amount awarded by the Ad-

miralty Court all such losses and expenses in-

curred by them (including loss of hire) as were

attributable to the salvage services, and that

the balance only ought to be divided between

themselves and the plaintiffs." See also Kana-

wha, 254 Fed. 762.

Something has been said about the conversion of

the steamship and other matters because of the

deviation, but the action was brought on the charter-

party to recover one half of the salvage received

by the respondent, and that theory of the law is

controlling now. It is conceded that the "Co-

lumbia" would have arrived in San Francisco for

delivery to her owners, under normal conditions

not later than March 17, if there had been no

deviation or delay, thus relieving the respondent

from the obligation to pay the charter hire at the

contract rate from that date until the expiration
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of the ultimate charter period on March 26, and
relieving it also, from the obligation to pay charter
hire at the increased rate from the expiration of
the [123] charter period until April 12, the date
of ultimate delivery. These two items of expense
were clearly caused by the deviation and delay, and
if we add to these, the other items of extra ex-

pense such as fuel oil, labor, etc., there is little,

if any, discrepancy between the extra expenses

thus incurred and the $1000 per day fixed by the

general average award. It thus appears that the

claim of settlement and compromise is neither un-

reasonable nor improbable. It is claimed that testi-

mony tending to show a settlement and compromise,

varied the terms of a written contract, but it is well

settled that a mere statement of account or receipt,

is not a written contract within the meaning of

this rule. The claim that the settlement was with-

out consideration is equally unfounded. The rate

of hire after the expiration of the charter period

was not fixed by contract and the $855 per day

was ample consideration for both the hire and the

salvage claim, if as a matter of fact the latter claim

was embraced in the settlement.

Now, as to the contention that all claims arising

out of the charter-party including the claim for

salvage, if any, were embraced with the settlement

of April 24th. It appears from the testimony that

the ''Columbia" was sold by the libelants before

the termination of the charter-party and that the

libelants insisted upon a settlement of their ac-

counts with the respondent. Under date of March
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9, 1917, the libelants made formal demand upon the

respondent for the sum of $3000 per day, for each

and every day the vessel was detained at Salaverry.

This demand would seem entirely inconsistent with

the claim for salvage, yet the final settlement and
compromise were apparently based upon this de-

mand. The testimony of the two witnesses to the

final settlement was given nearly seven years after

the settlement was made and this fact of itself

weakens, in a measure, the force of their testimony.

The testimony of the representative of the [124]

respondent was clear and positive that all claims

arising out of the charter-party were included in

the settlement, while the recollection of the repre-

sentative of the libelants was somewhat hazy and

his testimony rather indefinite. Again, almost five

years elapsed between the date of the settlement

and the filing of the libel, and this delay has not

been satisfactorily explained.

For these reasons and from a consideration of all

the testimony, I am constrained to hold that there

is little or no merit in the claim as presented ;
that

the claim, if any, was included in the final settle-

ment and that the present suit was largely an after-

thought.

Decree for the respondent.

[Endorsed]: Filed Mar. 7, 1924. Walter B.

Maling, Clerk. By 0. W. Oalbreath, Deputy Clerk.

[125]
'
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At a stated term of the District Court of the

United States of America, for the Southern

Division of the Northern District of California,

Third Division, held at the courtroom thereof,

in the City and County of San Francisco, on

the day of March, 1924, in the year of

our Lord, one thousand nine hundred and

twenty-four. Present, the Honorable FRANK
H. EUDKIN, Judge.

No. 17,483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

FINAL DECREE.

The above-entitled cause having been heard upon

the pleadings and the proof, and briefs having been

filed by the proctors for the respective parties, and

the cause having been submitted, and due delibera-

tion being had in the premises, and the decision of

the Court having been duly given and made on the

7th day of March, 1924, it is now by the Court

ORDERED, ADJUDGED AND DECREED,

that judgment be entered in favor of respondent,

W. B. Grace & Co., and against libelants, Henry

Wilson, F. A. Wilson and W. T. Wilson, and said
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libel is hereby dismissed with costs to the respond-

ent.

Dated: March 21, 1924.

F. H. RUDKIN,
Judge.

Service of a copy of the within is hereby acknowl-

edged this 10th day of March, 1924.

ANDROS & HENGSTLER,
Proctors for Libelants.

[Endorsed]: Filed Mar. 21, 1924. Walter B.

Maling, Clerk. By C. W. Calbreath, Deputy Clerk.

[126]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, Third Division.

IN ADMIRALTY—No. 17,483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

NOTICE OF APPEAL.

To W. R. Grace & Co., a Corporation, Respondent,

and Messrs. GoodfeUow, Eells, Moore & Orrick,

Its Proctors:

Please take notice that libelants in the above-

entitled cause hereby appeal from the final decree



140 Henry Wilson et al. vs.

made and entered herein on the 21st day of March,

1924, to the United States Circuit Court of Appeals

for the Ninth Circuit.

Dated: San Francisco, April 8, 1924.

ANDROS & HENGSTLER,
Proctors for Libelants.

[Endorsed]: Filed Apr. 9, 1924. Walter B.

Maling, Clerk. By C. W. Calbreath, Deputy Clerk.

[127]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, Third Division.

IN ADMIRALTY—No. 17,483.

HENRY WILSON, F. A. WILSON and W. T.

WILSON,
Libelants,

vs.

W. R. GRACE & CO., a Corporation,

Respondent.

ASSIGNMENT OF ERRORS.

Libelants in the above-entitled cause, on appeal,

assign the following errors on the part of the Dis-

trict Court:

1. The Court erred in not holding that libelants

are entitled to recover one-half the gross sum re-

ceived by the respondent without any deduction

for expenses incurred.

2. The Court erred in holding that the "Co-
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lumbia" incurred little or no hazard of any kind,

and the assistance rendered was negligible.

3. The Court erred in holding that the chief

element in any allowance for salvage would be the

reasonable value of hire of the ''Columbia," the

salving vessel.

4. The Court erred in holding that all extra ex-

penses of the respondent should be deducted before

a division is made.

5. The Court erred in not holding that all extra

expenses of the libelants should be credited to the

libelants.

6. The Court erred in not holding that no extra

expenses of the respondent should be credited to

the respondent.

T. The Court erred in not holding that the two

items of expense held in the opinion of the Court

as being clearly caused by the deviation and delay

of the "Columbia" were legally caused by the

wrongful act of defendant.

8. The Court erred in considering the item of

labor as [128] one of the items constituting the

alleged extra expense of respondent.

9. The Court erred in holding that the claim

of settlement and compromise is not unreasonable

in this case.

10. The Court erred in holding that the claim

of settlement and compromise is not improbable

in this case.

11. The Court erred in not holding that the

claim of settlement and compromise is legally un-

tenable in this case.
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12. The Court erred in not holding that testi-

mony tending to show a settlement and compromise

varied the terms of a written contract in this case.

13. The Court erred in not holding that the al-

leged settlement was without consideration.

14. The Court erred in holding that the rate of

hire after the expiration of the charter period was

not fixed by contract.

15. The Court erred in holding that the $855

per day was ample consideration, or was any con-

sideration at all, for both the hire and the salvage

claim.

16. The Court erred in not holding that the

$855 per day was the exact consideration for the

hire alone.

17. The Court erred in not holding that there

was no consideration for the alleged settlement of

the salvage claim.

18. The Court erred in holding that, under date

of March 9, 1917, the libelants made formal de-

mand upon the respondent for the sum of $3,000

per day, for each and every day the vessel was de-

tained at Salaverry.

19. The Court erred in holding that this demand

would seem inconsistent with the claim for salvage.

20. The Court erred in holding that the final

settlement and compromise were apparently based

upon this demand.

21. The Court erred in holding that the delay of

almost five years, elapsed between the date of the

settlement and [129] the filing of the libel, has

not been satisfactorily explained.
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22. The Court erred in holding that there is

little or no merit in the claim as presented.

23. The Court erred in holding that the claim, if

any, was included in the final settlement.

24. The Court erred in holding that the present

suit was largely or at all an afterthought.

25. The Court erred in ordering a decree to be

entered for the respondent.

2G. The Court erred in not ordering a decree

to be entered in favor of the libelants, for their

share of the salvage received by respondent.

ANDROS & HENdSTLER,
Proctors for Libelants.

Due service and receipt of a copy of the within

assignment of errors is hereby admitted this 9th

day of April, 1924.

GOODFELLOW, EELLS, MOORE &
ORRICK,

Proctors for Respondent.

[Endorsed]: Filed Apr. 9, 1924. Walter B.

Maling, Clerk. By C. W. Calbreath, Deputy Clerk.

[130]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO APOSTLES ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northem District of Cali-

fornia, do hereby certify that the foregoing 130

pages, numbered from 1 to 130, inclusive, contain

.a full, true and correct transcript of certain rec-

ords and proceedings, in the case of Henry Wilson



144 Henry Wilson et al. vs,

et al., Libelants, vs. W. R. Grace & Company, a

Corp., Respondent, No. 17,483, as the same now re-

main on file and of record in this office; said tran-

script having been prepared pursuant to and in ac-

cordance with the praecipe for apostles on appeal

(copy of which is embodied herein), and the in-

structions of the proctors for libelants and appel-

lants herein.

I further certify that the cost for preparing and

certifying the foregoing apostles on appeal is the

sum of fifty-five dollars and seventy cents ($55.70),

and that the same has been paid to me by the proc-

tor for appellants herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 18th day of June, A. D. 1924.

[Seal] WALTER B. MALING.
Clerk.

By C. W. Calbreath,

Deputy Clerk. [131]

[Endorsed] : No. 4270. United States Circuit

Court of Appeals for the Ninth Circuit. Henry
Wilson, F. A. Wilson and W. T. Wilson, Appel-

lants, vs. W. R. Grace & Company, a Corporation,

Appellee. Apostles on Appeal. Upon Appeal from

the Southern Division of the United States Dis-



W. B. Grace & Company. 145

trict Court for the Northern District of California,

Third Division.

Filed June 18, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

United States Circuit Court of Appeals for the

Ninth Circuit.

No. 4270.

HENRY WILSON et al..

Appellants,

vs.

W. R. GRACE & CO., a Corporation,

Appellee.

STIPULATION UNDER RULE 23.

It is hereby stipulated between the proctors of

the parties that the following parts of the apostles

may be omitted from the printed record of said

apostles in the above-entitled court:

Pages 15 to 24, inclusive (Exceptions to Libel

and interrogs.).

Pages 32 to 35, inclusive (Exceptions to Answer

and Addit. Interrogs.).
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Page 36 (Order Overruling Exceptions, etc.).

San Francisco, June 24, 1924.

ANDROS & HENGSTLER,
Proctors for Appellants.

GOODFELLOW, EELLS, MOORE & OR-
RICK,

Proctors for Respondent-Appellee.

[Endorsed] : No. 4270. United States Circuit

Court of Appeals for the Ninth Circuit. Stipula-

tion Under Rule 23. Filed Jun. 24, 1924. F. D.

Monckton, Clerk. By Paul P. O'Brien, Deputy

Clerk.
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No. 4270

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Henry Wilson, F. A. Wilson and

W. T. Wilson,

Appellants,

vs.

W. R. Grace & Company (a corporation),

Appellee.

BRIEF FOR APPELLANTS.

I. STATEMENT OF THE CASE.

1. On December 21, 1915, libelants, owners of the

steamship "Columbia", chartered her to respond-

ent for a period of one year, ten per cent more or

less, at a hire of $350 per day. On February 18,

1916, the steamship entered upon her charter ser-

vice.

On March 26, 1917, at 7 P. M., the period agreed

in the charter-party (one year plus ten per cent)

expired, and the steamship should have been rede-

livered to libelants on or before that day.

2. On February 24, 1917, the steamship, by order

of respondent, left Antofagasta, Chile, bound for



San Francisco, and would have arrived and rede-

livered to her owners on March 17, 1917, (9 days

before the expiration of the charter), but for a

deviation caused by respondent and hereafter de-

scribed.

In consequence of this deviation caused by re-

spondent, she did not arrive and was not delivered

to the owners until April 12, 1917, at 12:30 P. M.

(sixteen days, seventeen and one-half hours after

expiration of the charter contract).

3. On March 10, 1917, while the steamship was

being diverted and delayed by respondent, respond-

ent agreed to pay to libelants, for any time in ex-

cess of the charter period, charter-hire at the

market rate on March 26, 1917 (64)*. On March

10, the market rate was between $9 and $10 per

dead weight ton (64). The dead weight tonnage

of the ''Columbia" was 2700 tons d. w. (49).

4. On April 24, 1917, after some oral negotia-

tions, libelants and respondent made a written set-

tlement of their excess charter account, in which

the rate of charter-hire on March 26, 1917, was

agreed to be $9.50 per dead weight ton, making the

sum of $25,650 per month (76). As the result of

this settlement respondent paid charter-hire to libel-

ants for the excess beyond March 26, 1917, at the

said agreed market rate prevailing on March

26, 1917.

Figures in parenthesis refer to pages in apostles.



5. The deviation of the "Columbia", above re-

ferred to, occurred soon after she had left Antofa-

gasta, bound for San Francisco. The steamship

*'Cuzco", a steamer operated by respondent, had

gone ashore at Salaverry, off the coast of Peru,

with cargo aboard, respondent having likewise an

interest in this cargo. In consequence of this

accident respondent, without the consent of libel-

ants, ordered the "Columbia", when she arrived

in the latitude of Salaverry, to deviate from her

course and to render all assistance possible to

float the "Cuzco". Accordingly, on March 1, 1917,

the "Columbia" arrived at Salaverry where she

rendered all assistance possible in floating and

salving (85) the "Cuzco" for twenty-one days,

eleven hours, twenty minutes. She was detained

there by respondent until March 22, 1917 (12, 25),

when she left the "Cuzco" and proceeded on her

voyage to San Francisco, where, as above stated,

she arrived on April 12, 1917. The operations of

the "Columbia" at Salaverry were ''salvage opera-

tions'' and were "entirely in the hands of the

captain of the 'Cuzco' and of respondent's repre-

sentatives" (92).

6. The charter-party of the "Columbia" pro-

vided :

''That all derelicts and salvage shall he for
Otvners' and Charterers^ equal benefit/'

7. Respondent admits that the ''Cuzco" inter-

ests agreed to engage the "Columbia" at the rate



of $1000 per day (14, 25), and that respondent re-

ceived for the detention of the '^ Columbia" at

Salaverry the sum of $21,472 from the under-

writers of the "Cuzco" (19). Libelants contend

that it received in fact the sum of $24,305.54.

8. Libelants contend that the sum received by

respondent, for the services of the "Columbia" in

standing by the "Cuzco", was compensation for

salvage services, and that, under the provision of

the charter-party above referred to, libelants are

entitled to the ''equal benefit" of said compensa-

tion. Respondent denies this contention.

9. Respondent, as a separate defense, contends

that, at the settlement on April 24, 1917, above re-

ferred to, all claims whatsoever arising out of the

charter-party, including any claim for salvage, were

settled and compromised. Libelants deny this con-

tention and contend that the settlement was ex-

clusive of salvage, respondent having, at the time

of said settlement, stated to libelants that no salvage

was awarded to or received by it. Libelants subse-

quently, in September, 1921, ascertained for the first

time, at the trial of an action in court, that re-

spondent was in fact paid a salvage compensation

of $24,305.24, whereupon libelants demanded their

equal share, and, respondent refusing to pay it,

brought this action.



II. ERRORS RELIED UPON.

The errors relied upon by appellants are specifi-

cally set forth on pages 140-143 of the apostles;

each of the specifications is considered by appel-

lants as material to their contentions and will be

discussed in the argument herein. They fall under

two general headings:

First: That the lower court erred in holding

that appellants' claim to their share of the salvage

received by respondent has no merit.

Second: That the lower court erred in holding

that, assuming the claim to have merit, it was in-

cluded in the settlement of April 24, 1917.

III. OUTLINE OF THE ARGUMENT.

I. The sum received by libelants, on April 24,

1917, was the exact amount of the charter-hire due

under the charter-party, exclusive of salvage.

II. Libelants have an unpaid claim for their

share of the "Columbia" salvage received by re-

spondent.

A. Libelants' claim was made as soon as

they knew that respondent had received salvage.

B. The charter-party provided for agreed

charter-hire for the normal (freighting) ser-

A'ices of the "Columbia", and additional, com^

pensation for the libelants in case abnormal

(salvage) services were rendered by the "Co-

lumbia".



C. The service performed by the "Columbia"

to the owners and underwriters of the "Cuzco"

was a service for which respondent received

"salvage", within the charter.

D. Libelants are entitled to their share of

the "salvage" received by respondent.

a. No deduction of respondent's expenses

should be allowed to defendant, a wrongdoer.

b. Respondent's expenses were repaid to re-

spondent by the benefits it received as a party

interested in the " Cuzco '

' and her cargo.

c. Even if respondent's expenses were de-

ductible, there would still be a balance due to

libelants.

(aa) Charter-hire is not a proper item of

salvage expense.

(bb) Even assuming charter-hire to be a

proper item of salvage expense, there would

still be a balance in favor of libelants.

E. In any event, if respondent were allowed

to debit the salvage account with its expenses,

libelants should be allowed to credit the ac-

count with theirs.

III. The evidence shows that no settlement or

compromise of the salvage claim was ever, made.

A. The final terms of the settlement were

proposed by respondent in writing, and were

accepted by libelants as written by respondent;

the writing shows that no salvage claim was

settled between the parties.



B. The oral evidence relied upon by re-

spondent to show that the settlement included

the salvage claim is insufficient.

C. Even if the oral evidence tended to show

inclusion of the salvage claim, it would be in-

admissible under the Parol Evidence Rule.

IV. The alleged settlement of the salvage claim

is unreasonable and improbable.

A. It is unreasonable.

B. It is improbable.

V. The alleged settlement has no legal force,

being without consideration.

A. The whole and exact amount received by

libelants, on April 24, 1924, was due to them

as charter-hire.

B. Had "Columbia" been delayed by stress

of weather, instead of respondent's act, libel-

ants would have received the identical amount

which thev did receive.

IV. ARGUMENT.

I. THE SUM RECEIVED BY LIBELANTS, ON APRIL 24, 1917,

WAS THE EXACT SUM DUE AS CHARTER-HIRE, EXCLU-
SIVE OF SALVAGE.

The charter expired on March 26, 1917. Down to

this day hire was due and paid, at the rate expressly

agreed in the charter-party, viz., $350 per day.

Between December 21, 1915, when the charter rate

was agreed upon, and March 26, 1917, the rate of
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hire of merchant vessels had, on account of the

World War, risen enormously (74), and respondent

admitted that, on March 10, 1917, the charter market

rate was between $9 and $10 per dead weight ton per

month (64), which, at the rate of $9.50 is equivalent

to $25,650 per month or $855 per day for the "Co-

lumbia", she being a vessel of 2,700 d. w. tons (49).

Respondent also wrote to libelants on March 10,

3917:

"For your information, we believe that it is

well established that for any period over and
above the Charter Party period owners are en-

titled to hire according to the market at that

time. Whafever the market rate will he on
March 26th we shall be ready to pay you for
any time in excess of the charter period."

The time in excess of the charter period was

agreed between the parties to be sixteen days, seven-

teen and one-half hours, and the market rate on

March 26, 1917, was agreed to be $9.50 per d. w. ton

per month. In its written statement of account

respondent gave notice to libelants that the princi-

pal part of this sum was paid for "Hire from 7:00

P. M. March 26, 1917, to 12 :30 P. M. April 12, 1917,

16 days 171/0 hours at $25,650.00 per month."

Respondent, therefore, paid this sum expressly

for the charter-hire due to libelants, and libelants,

by cashing the voucher, received and accepted it as

charter-hire due to them.

That the sum received by libelants at the settle-

ment of the charter account was charter-hire, ex-



elusive of salvage, appears also from the testimony

of both Mr. Johnson, representative of libelants,

and Mr. Carter, manager for respondent.

Mr. Carter testified:

"Q. Mr. Carter, supposing you had used the

'Cohimhia' from March 1st to March 22, 1917,

for her ordinary charter use for freighting, and
then delivered her on April 12th back to the
owners, what would, in your opinion, Wilson
Brothers have been entitled to receive?

A. They would have been entitled to receive

additioval cJiarter hire for that period l^eyond

the ultimate date of the charter.

Q. At what rate?
A. Well, at the rate to be agreed upon. I

should say, though, that the rate tvhich tve did
agree iipov would have been a fair rate at that
time/' (110, 111).

The rate which was in fact agreed upon, and the

payment which respondent made to libelants, were,

therefore, in consideration of charter-hire, and not

in consideration of any salvage received by respond-

ent from third parties. This is confirmed by Mr.

Johnson's testimony, w^ho says that the negotiations

for the settlement turned upon the question, at

what exact point between $9 and $10 per ton the

market rate on March 26, 1917, should be fixed

(49, 50), and that he "asked Mr. Carter if there was

any salvage coming, and he said the 'Columbia' did

not save the vessel, so there was none collectible"

(50).
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II. LIBELANTS HAVE AN UNPAID CLAIM FOR THEIR
SHARE OF THE SALVAGE.

A. Years After Settling- With Respondent for Charter-Hire,

Libelants Accidentally Ascertained That Respondent Was
Paid a Salvage Compensation During the Charter and

Thereupon Promptly Made This Claim.

The opinion of the District Court states that

"almost five years elapsed between the date of the

settlement and the filing of the libel, and this delay

has not been satisfactorily explained", and "that the

present suit was largely an afterthought" (137).

We feel that this erroneous finding and the unfavor-

able impression naturally resulting from it must

have influenced the court in taking an adverse view

of our contentions, and we therefore desire to cor-

rect this impression at the outset.

The present suit was not an afterthought. At the

time of the settlement of the additional charter-hire,

Mr. Johnson, acting for libelants, asked Mr. Carter,

acting for respondent, "if there was any salvage

coming, and he said the ' Columbia ' did not save the

vessel, so there was none collectible" (50). On cross-

examination Mr. Johnson testified:

"He said there was none, there would be no
salvage awarded, they got no salvage" (52).

The evidence shows that the "Columbia" had been

sold by libelants, during the charter period, to

Hammond Lumber Company, and that this pur-

chaser pressed libelants for prompt delivery of the

ship on expiration of the charter, threatening, in

March of 1917, a lawsuit for damages caused by
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respondent's unauthorized detention of the "Colum-

bia" in the work of standing by the "Cuzco"

(68-72). Tliis explains the following testimony of

Mr. Johnson, referring to this lawsuit and to the

question, when libelants first found out that re-

spondent had received salvage:

"Q. When did you first find out that W. R.
Grace & Co. were paid salvage in this case ?

A. I think it was in September, 1921.

Q. On what occasion?
A. It was during the case that the Ham-

mond Lumber had against us for damages for

nondelivery.

Q. In what way did you find out that W. R.
Grace & Co. received salvage ?

A. It was brought out in the evidence at

that trial.

Q. You were a witness at that trial, were
you?

A. Yes, sir.

Q. Was that the first time you knew any-
thing about it?

A. It was the first time I ever knew any-
thing about it.

Q. And then the result of that was this suit?

A. Yes" (50-51).

The evidence shows, therefore, that in April, 1917,

when the settlement was made, libelants inquired of

respondent whether it had received salvage compen-

sation during the charter and were informed by

respondent that none was received or collectible;

that libelants were led by respondent's statement to

believe that there was no salvage paid or due; that

four and one-half years later they learned acciden-

tally, in the course of a trial in court, that respondent
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did in fact receive salvage compensation, and they

thereupon promptly demanded their share of it, and,

when respondent refused to pay it, they filed the

present libel. The delay was not caused by any

laches on the part of libelants, unless it be held

laches to accept the word of respondent, on a state-

ment of fact, in good faith. We think that this ex-

planation of the delay, shown by the evidence, would

have been satisfactory to the lower court, but had

apparently escaped its attention. Had respondent

admitted, four years earlier, that it did receive a

salvage award, and had refused to pay libelants

their proper share, the libel would have been filed

four years earlier.

B. The Charter-Party, Besides Providing- for Compensation

for the Freighting" Services of the "Columbia", Also

Provided for an Equal Share of Any Salvage Obtained

From Third Parties.

The charter-party appears on pages 122 to 131

of the apostles.

The first, the freighting service, is the normal

service to be rendered to respondent, the latter pay-

ing for this normal use during the agreed charter

period $350 per day. The captain was ''under the

orders and direction of the charterers as regards

employment/' In addition to this normal use and

service of the steamer, the charter provided a second

possible source of revenue, viz: "That all derelicts

and salvage shall be for Owners' and Charterers'

equal benefit." This use or service of the steamer

was, of course, abnormal and compensation derived
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from such use was of an adventitious nature. Ordi-

narily a salvage undertaking by a vessel under char-

ter is a joint adventure of the owner and charterer,

initiated hy the otvner. In the present case, how-

ever, the salvage service was ordered by the char-

terer, actuated by its interest in the stranded

"Cuzco" and her cargo, in spite of the vigorous

protest of the owners, as soon as they were advised

of the deviation of their vessel. Ordinarily the

owner, and not the charterer, is paid the compensa-

tion by the third party to whom the salvage service

is rendered. In the present case the compensation

was paid by the o^vners or underwriters of the

" Cuzco '

' to the charterer, the latter having made the

salvage arrangements without consulting the owner.

In most cases of charter-party, of course, no salvage

services are undertaken by the vessel, and ordinarily

it is the interest of the charterer to use the vessel

exclusively for carrying or freighting purposes. As

between libelants and respondent, it was the exclu-

sive interest of the charterer to salve its stranded

steamer, the "Cuzco"; indeed that interest was so

keen that the charterer ordered and detained the

chartered ship in the salvage service, in spite of the

vigorous protest of the owners, who insisted (March

15, 1917)

:

"What we want is delivery of the steamer at

the date the charter terminates * * * You
are holding the 'Columbia' at Salaverry, Peru,
contrary to the terms of our agreement as

embodied in the Charter Party, and therefore

we must insist upon your ordering this vessel to

proceed from Salaverry, Peru, to San Fran-
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Cisco without further delay, in order that she

may be here about the time the charter expires"

(66),

and "in spite of the threatened suit" (93).

Respondent at first paid no attention to the pro-

test; hence six days later libelants again wrote

(March 21, 1917) :

"Not having received a reply to our letter to

you of the 15th inst. in regard to detention of

above steamer at Salaverry, Peru, we hereby
again demand that you immediately order the

return of the 'Columbia' to us in accordance
with the terms of the Charter Party" (67).

This last letter had the desired effect:

"Mr. MooEE. Q. What, if anything, was
done by you upon receipt of that letter by you
from Wilson Bros. & Company, dated March
21, 1917?

A. We cabled our house in Lima, Peru, to

order the 'Columbia' to proceed to San Fran-
cisco" (67).

C. Respondent Received a Salvage Compensation for the

Service Performed by the "Columbia" From the Owners

or Underwriters of the "Cuzco".

The District Court held that "the 'Columbia' in-

curred little or no hazard of any kind, and the as-

sistance rendered was negligible."

We submit that the evidence does not warrant

this finding. The "Columbia" was ordered by re-

spondent, and did stand hy the "Cuzco", a ship in

distress; that alone, apart from active efforts to

salve her, would be a salvage service.

''The Undaunted", Lush. 90, 92;

Kennedy, Salvage, p. 112;
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''The Maude", 3 Asp. 338;

''The Courier'', 6 F. C. No. 3283.

However, it is elementary law that the question,

whether the service of the "Columbia" was in fact

beneficial to the "Cuzco" is immaterial in a case

where the salving ship was engaged by the ship in

distress, and where she made efforts to salve (Article

"Salvage", 35 Cyc. 732; Carver, Carriage hy Sea,

Sec. 334r). Captain Allen of the "Columbia" details

the services which he and his ship rendered to the

"Cuzco", upon the orders of respondent, while he

stood by the vessel in distress (36-42). Although

respondent's answer belittles the services of the

"Columbia" by referring to the period from March

1st to March 22nd as mere "detention" and denying

in its answer "that any salvage services were ren-

dered to said steamship 'Cuzco' by respondent, or by

the S. S. 'C^olumbia' " (18), yet respondent admits

"that said S. S. 'Columbia' was detained off

Salaverry, Peru, for a period of twenty-one
days, eleven hours and twenty minutes, and it

received for said detention the sum of 1000
dollars per day for said period, or a total of

21,472 dollars" (19).

Respondent knew, in March, 1917,

"that the services of 'Columbia' are required to

help pull the 'Cuzco' off at the time of the
highest tides of the year" (91).

Without relying upon libelants' evidence, other

admissions by respondent are, however, sufficient to

show that the compensation received by respondent
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was in every respect a salvage compensation. In re-

spondent's letter of March 21, 1917, respondent

states that

"those in charge of the salvage operations have
deemed the services of the 'Columbia' neces-

sary" (93).

In its answer to Interrogatory 15 respondent ad-

mits that it directed the "Columbia" to proceed to

the place where the "Cuzco" was aground "and to

render all assistance possible in floating said

'Cuzco' " (12, 25) ; in its answer to Interrogatory 20

respondent admits that the surveyors in charge of

the operation

"had decided unanimously that it was essential

to have the assistance of both the steamer 'Co-
lumbia' and the steamer 'Santa Alicia', these

vessels to stand hy until their services tvere no
longer required'' (13, 25, 85)

;

in its answer to Interrogatory 21 respondent admits

that these surveyors "considered the combined

efforts of both the 'Santa Alicia' and the 'Columbia^

to be necessary to hold the 'Cuzco' '\ as she was being-

lightened (13, 25). Respondent kept the "Colum-

bia" knowing that "the services of the 'Columbia'

* * * are required to help pull the 'Cuzco' off at the

time of the highest tides of the year" (91). Re-

spondent's manager testified, on direct examination:

"We had received a cable that the 'Cuzco'

was ashore at Salaverry, and we immediately
cabled instructions to order both our other

vessels ('Columbia' and 'Santa Alicia') which
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were in that vicinity to proceed to Salaverry
and reriider all assistance possible" (73).*******
"The 'Cohimbia' got a line from the 'Cuzco',

but the line parted and we decided to Jiold her
there pending the arrival of another steamer,

the 'Santa Alicia', having in mind the possi-

bility that these two vessels could get her off

together" (74).

"Q. Well, did the 'Santa Alicia' afterwards
arrive upon the scene,—in any event, the 'San-

ta Alicia' afterwards came there?
A. Yes, sir.

Q. Was any further assistance rendered by
either of the two vessels while they continued
to stand by the 'Ciizco', according to your un-
derstanding ?

A. My understanding is that it was consid-

ered hopeless for either or both of these vessels

to get the '(^uzco' off, and we finallv abandoned
the attempt * * *" (74).

Captain Allen, the master of the "Columbia",

testified that, upon arrival at Salaverry, he boarded

the stranded "Cuzco", had consultations with the

respondent's representative and the captain of the

"Cuzco", about getting the ship off the beach; made

several attempts to make his towing wire fast to

the "Cuzco", but it was too short to reach the

stranded ship; that he had "orders to stay there",

"to salvage the 'Cuzco'" (37); that he actively

assisted in "dragging for a lost anchor" of the

"Cuzco", and had several consultations with rep-

resentatives of respondent and the master of the

"Cuzco" as to salvage operations (38); that they

decided to keep the cargo in the "Cuzco" while
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they were waiting for further equipment necessary

and which was expected to arrive before the "Co-

lumbia" could take further active part in salving

the steamer and her cargo; that the master of the

"Columbia" "did all that I was asked to do by

Captain Murphy (respondent's representative, 42).

Captain Murphy is the man who had charge" (39).

As late as March 19th "those in charge of salvage

operations believe that it is necessary for the

'Columbia' to stand by to render assistance as soon

as proper gear has been received" (86). On March

18, 1917^ respondent wrote to Lloyds Agents, em-

phasizing the "unanimous" opinion of the experts

"that if the 'Cuzco' is to be gotten off the assistance

of the 'Columbia' * * * they consider essential",

and speaking of "the necessity of her standing by to

assist the 'Cuzco' " (88, 89). The "Columbia" left

Salaverry on March 22, 1917.

Libelants contend that, for the services per-

formed by her, respondent received $24,305.54.

Respondent admits that it received $21,472, but

contends that this sum was not received for "sal-

vage" and makes the verbal distinction that it was

received for "detention", this word not appearing

in the charter-party. Obviously this distinction is

made for the purpose of avoiding the provision in

the charter-party requiring respondent to give the

equal benefit of the sum received by libelants for

"salvage". This attempted distinction is incon-

sistent with the views expressed by respondent in

the correspondence carried on in March, 1917, such
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as, for instance, in respondent's letter to Lloyds

Agent

:

"Included in the expenses of the salvage of

the 'Cuzco' is the detention of the 'Columbia' "

(93).

Admittedly, therefore, the cost of the detention is

an incident of salvage expense.

The salvage awarded by the "Cuzco" interests

to respondent was made on the basis of $1000 per

day, and the evidence shows that the "Columbia"

gave twenty-four days, seven hours, twenty minutes,

directly or indirectly to the salvage work: Directly

in "standing by" the "Cuzco" for twenty-one days,

eleven hours, twenty minutes; indirectly in losing

two days, eleven hours, three minutes "on account

of reduced speed due to foul bottom acquired in

standing by S. S. 'Cuzco' " (98). This, according

to the general average statement, makes

"a total of 24 days 7 hrs. 20 min. at $1000 per
day $24,305.54" (98)

.

This is the sum received by respondent for the

salvage service rendered by the "Columbia", and

one-half of this sum is the sum which libelants seek

to recover in this action.

Much light is thrown upon this salvage transac-

tion by Respondent's Exhibit No. 2 (109). It

shows that when respondent ordered the "Colum-

bia" to the assistance of the "Cuzco", it was actu-

ated rather by its desire to salve the "Cuzco" and

her cargo, than by the hope of earning an award as
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a salvor; that some of the "Cuzco" underwriters

agreed to the "engagement at thousand dollars per

day", while others refused to agree, contending

that it was the duty of the owners of the "Cuzco"

to do whatever was necessary to float their vessel;

other underwriters had agreed to the hiring of the

"Columbia", but gave notice that, if the "Cuzco"

was "not floated within a short time", they would

"not agree to 'Columbia' being kept indefinitely."

Respondent's primary object in ordering the

"Columbia" to the rescue of the "Cuzco" was to

salve its valuahle ''Ctizco'' interests; its secondary

object was to earn a salvage award for the services

of the "Columbia". Respondent's Exhibit 2 also

shows that the "thousand dollars per day to 'Co-

lumbia' must be in full of any and all claims * * *

in respect to salvage services."

Respondent's pleadings and witnesses are careful

to avoid and circumvent the word "salvage", but

the whole record bristles with salvage as the central

fact of the case.

D. Libelants Are Entitled to One-half of the Sum Received

By Respondent as Salvage.

a. No Deduction of Respondent's Expenses Should Be Allowed to

Defendant, a Wrongdoer.

The District Court held that all extra expense of

respondent, including hire after the expiration of

the charter period, should be deducted before a

division is made (134).
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We respectfully submit that this is error under

the circumstances of this case. The principle fol-

lowed by the court would be the correct principle

if this were the normal case of salvage earned by

owners and charterer on a joint adventure. In

such a case the law of Booker v. Pocklhigton S. S.

Co., 2 Q. B. 690, cited by the court, applies, and

"salvage" means ''the net pecuniary result of the

salvage operations'^ first taking into account what

each—shipotvner and charterer—contributed to-

wards securing the benefit. But the instant case is

not one in which the shipov/ner and charterer were

joint adventurers, but is a case where the charterer

arbitrarily undertook the abnormal use of the ship

without the consent and over the vigorous protest

of the owner. Respondent decided to hold the

"Columbia" ''in spite of the threatening suit" (93).

Therefore the principle of the Booker case does

not apply. In the case of joint adventure, the loss

of hire is a natural and expected expense of the

common undertaking, whereas, in the instant case,

respondent's loss of extra hire was not caused in a

common undertal^ing, but was caused by respond-

ent's deliberate, unilateral and wrongful act of

engaging the "Columbia" in operations, which her

owners disapproved. Libelants had advised re-

spondent: "What we want is delivery of the

steamer" {QQ) ; "We must insist upon your order-

ing this vessel to immediately proceed from Sala-

verry to San Francisco" {Q&). This shows a dis-

tinct refusal to share in the expense of the char-
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terer's undertaking. Respondent acted at its peril

when it wrongfully employed the "Columbia" in

salvage operations which presumably, on account

of its interest in the "Cuzco" and her cargo, were

profitable in spite of the incidental expenses. The

general principle applies that one who wrongfully

detains goods with notice of the owner's claim, acts

at his peril and cannot recover expenses.

38 Cyc. 2102

;

Walther v. Wetmore, 1 E. D. Smith (N.

Y.) 7.

Respondent's acts in appropriating the services

of the "Columbia" were analogous to acts of con-

version, and it is settled that no allowance should

he made for the expenses of the very act of con-

version.

Burlington B. Co. v. Chicago L. Co., 15 Neb.

390 (19 N. W. 451)
;

Doverell v. Bauer, 41 N. Y. App. Div. 53.

The District Court, in its opinion, says:

"If the respondent is required to pay the
libelants the full value of such use or hire after

the expiration of the charter period, and is

then compelled to pay one-half the allowance
in the general average for and on account of
salvage, the result is apparent" (134).

We understand the court to mean that the result

would be unjust, and so, we concede, it would be

on the assumption that respondent and libelants

had agreed upon a joint salvage adventure. Upon
the record of this case we contend, however, that
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this result would be just, and that, on the contrary,

an injustice would be done to libelants if, after

respondent's one-sided, arbitrary and unauthorized

salvage operations, respondent were permitted to

deprive libelants of the benefits stipulated in the

charter-party. First, respondent ordered the mas-

ter to divert the "Columbia" from her proper

course and to go to the assistance of another vessel

of respondent's, in distress; next, respondent de-

tained the "Columbia" in these salvage operations

for several weeks, making a profitable bargain with

the owners or underwriters of the other vessel and

collecting the salvage; finally, when libelants ask

for their proper share of the salvage, respondent

attempts to deny (inconsistently with its own decla-

rations and acts) that the "Columbia" ever per-

formed any salvage operations, by drawing a dis-

tinction between a detention award, and a salvage

aw^ard. We respectfully submit that the conten-

tions of the libelants can safely be submitted before

the bar of justice w^ithout suffering by comparison

with the contentions of the respondent.

The District (^ourt, in its opinion, says:

"Something has been said about the conver-
sion of the steamship and other matters because
of the deviation, but the action was brought on
the charter party to recover one-half of the

salvage received by the respondent, and that
theory of the law is controlling now."

Our position is this: Libelants bring their action

on the charter-party to recover one-half of the
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salvage received by the respondent. The record

shows that respondent did receive $24,305.54,* and

we are therefore suing for one-half of this amount,

or $12,152.77. Respondent contends that it re-

ceived nothing, because it expended more than

it received. We answer: Your expenditures were

voluntarily incurred by you in an unauthorized act

which virtually amounted to a conversion; you

cannot, therefore, offset these expenditures against

the amount which you have received.

We cannot conceive that it could be considered

just or proper to permit the respondent to debit

the libelants with the expenses voluntarily, and

profitably, incurred by the respondent in its un-

authorized venture, or to deny to libelants the right

to be credited w^ith their expenses, or to ignore the

conclusively presumed benefits received by the

respondent in salving a valuable vessel and cargo

in which it had an interest.

Respondent's Expenses Were Repaid to Respondent by the

Benefits It Received as Owner of the "Cuzco".

Mr. Carter testifies for respondent:

"The 'Columbia' was ordered to Salaverry
while en route on her voyage to San Francisco.
We had received a cable that the ^ Cuzco' was
ashore at Salaverry and tve i^n mediately cabled
instructions to order both our other vessels

* Respondent seeks to reduce this amount by deducting the cost of

fuel oil consuraefl. But granting that the "Cuzco" underioriiers only
paid $21,472 to respondent for the "Columbia" service; yet the
evidence shows that the "Cuzco" owners paid the cost of the fuel oil in

general average.
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tvliich tvere in that vicinity to proceed to Sala-

verry and render all assistance possible/' (73).

The interest which respondent had in the " Cuzco '

'

and her cargo, and the benefit which respondent

expected from the assistance of the "Columbia",

were therefore great emough to overhalance and

outtveigh all possible expenses, risks and damages

which ivould result from the use of the ''Columbia'^

in the salvage operations. If respondent's object

in ordering the "Columbia" had been the earning

of salvage, respondent would naturally have sub-

mitted the salvage proposition first to libelants, the

owners, and would have permitted them, in the

usual way, to initiate negotiations for the salvage

with the owners or underwriters of the stranded

vessel. Respondent dared to order the "Columbia"

to Salaverry, without consulting the owners, be-

cause it had decided that the salvage of its im-

periled interests compensated for any risks, ex-

penses and damages involved in undertaking the

operations. Respondent did not consider libelants'

interests. It would be an injustice to permit re-

spondent to charge libelants with any share of the

expenses already repaid to respondent out of the

benefits which, by a conclusive presumption, it re-

ceived as a party interested in the "Cuzco" and

her cargo.
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c. Even If Respondent's Expenses Were Deductible, There Would

Still Be a Balance Due to Libelants.

(aa) Charter-hire is not an expense of, or con-

nected withy the salvage operations, and therefore

not a salvage expense.

In its nature salvage lias no normal connection

with charter or charter-hire; ordinarily it is per-

formed by a vessel operated by her owner and is

undertaken for the owner's exclusive benefit. Where,

as in the instant case, the salvage is undertaken

by a vessel under charter, two cases are conceiv-

able, viz., the case where owner and charterer agree

to suspend the normal use of the vessel, and, for

the equal joint account, earn a salvage award; in

such a case it would, of course, be unjust for the

owner to collect the full value of the hire and then

one-half the salvage allowance.

The other case is the instant case, where owner

and charterer have not agreed to suspend, the

normal use of the vessel, but the charterer engages

in the abnormal undertaking without the consent

of the owner. In such a case it would be unjust to

consider the charter-hire a salvage expense, or to

permit the charterer to impose upon the owner a

part of the expense which the charterer voluntarily

incurred in the salvage operation.

(bb) Assuming charter-hire to he an expense

connected with the salvage, there would still he a

halance in favor of lihelants.

The salvage operations consumed the time from

March 1st to March 22nd (approximately twenty-

one days). The charter-hire paid by respondent
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during these days was at the rate of $350 per day;

hence the hire covered by this period amounts to

approximately $7350. Deducting this sum from

$24,305.54, leaves a balance of about $16,955 to be

divided; deducting it from the $21,472 admitted

by respondent to have been received, would still

leave a balance of $14,122 for division.

E. In Any Event Libelants' Account Should Be Credited

With the Amount of Libelants' Expenses During the Sal-

vage Operations.

Assuming that the libelants and respondent had

agreed to undertake the salvage of the "Cuzco", the

salvage proceeds to be divided between them could

not be determined until after each party had de-

ducted from the gross amount received its contri-

bution to the common enterprise; it would be an

injustice to permit the respondent to do so and to

refuse the libelants this privilege.

A fortiori w^here, as in the instant case, the par-

ties were not agreed, the injustice would be aggra-

vated if the wrongdoer were allowed its expenses,

but the innocent party were denied the allowance.

Logically libelants should not only be allowed

their expenses and risks during the operations, but

they should receive their proper share of the bene-

fits received by respondent as owner of the "Cuzco".

The risks and eipemses incurred by libelants

were the following:

1. Their steamer, worth $425,000 or more

(51).

2. Their expenditure of $200 per day at

Salaverry, under clause 1 of the charter party,
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making a total expenditure of approximately

$4400 (48).

3. The suit for damages for delay in de-

livery of the "Columbia", threatened by Ham-

mond Lumber Company (68-72).

The henefits expected by respondent from the

salvage operations were enhanced by the interest

which respondent had in the stranded "Cuzco" and

her cargo. The evidence does not show, directly,

the measure of this interest, but it shows that, on

November 1, 1917 (eight months after the accident),

the value of respondent's steamer "Cuzco" and her

cargo was about $913,000 (G. A. Statement, pp.

740, 741) ; at any rate, the admitted fact that re-

spondent sent promptly two of its steamers, the

"Columbia" and the "Santa Alicia", to the rescue,

shows that the benefit expected from the salvage

operations on the "Cuzco" overbalanced and out-

weighed the expenses and risks incurred in these

operations.

III. NO SETTLEMENT OF THE SALVAGE CLAIM WAS IN
FACT INTENDED OR MADE.

A. The Final Terms of the Settlement Were Embodied in a

Written Agreement Between the Parties, Prepared by
Respondent. This Agreement Shows That No Settlement

for Salvage Was Made.

The final settlement made between libelants and

respondent, on April 24, 1917, and claimed by re-

spondent to be a compromise settlement for salvage,

is evidenced by the written statement prepared and
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offered in evidence by respondent, which respond-

ent "made up * * * which showed a balance due

them of $11,626.79, and gave Mr. Johnson clieck

for this amount in settlement" (75).

The voucher was given to Wilson Brothers &

Company ''in settlement of account as folloivs: For

balance of account to date per our statement No.

2331 attached" (it is to be noted that respondent

did not claim it to be a settlement in full of all

claims under the charter-party).

The statement No. 2331 attached was as follows

(76, 77)

:

"Columbia & Owners.
San Francisco, California, April 21, 1917.

Cr.

By Hire from 7 :00 P. M. March 26,

1917, to 12:30 P. M. April 12,

1917. 16 days 171/. hours at

$25,650 per month $13,842.12
" Wireless and Waiters 100.00
" Overtime 340.85
" Meals—Passengers 45.00
" Meals—Stevedores, etc 95.00
" Wireless messages 9.44

Dr.
To Flour claim $ 66.97
" Sundry claims.... 1,899.43
" Salaverry Agen-

cies Co. Invoice
S/1218.43 at 50% 609.22

" Fuel Oil on board
at redelivery. . . . 230.00

" Balance 11,626.79

$14,432.41 $14,432.41

' Bv Balance $11,626.79."
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This written statement, prepared by respondent

and agreed to by libelants, specifies the items cov-

ered by the settlement. All the items refer to the

normal use of the steamer in carrying cargoes. Re-

spond,ent practically said, when it tendered the

check to libelants: "This check settles between us

ihese specific items enumerated in the accompany-

ing writing prepared by me"; libelants, by cashing

the check, said: "The amount of this check settles

between us these specific items.' ^ The specific items

enumerated in the writing did not include salvage

nor anything germane to salvage; hence salvage re-

ceived by respondent, if any, remained a subject

for fu.ture settlement. The payment and receipt

of the money by libelants in pursuance of the state-

ment amounted to a release of all claims based upon

the items specified, but not of claims not specified.

B. The Oral Evidence Relied Upon by Respondent to Show
That the Settlement Included a Salvage Claim Is In-

sufficient.

Respondent attempts to show, in spite of this

written statement of the settlement, prepared by it,

that the settlement was intended to contain and

did contain the item of salvage remuneration. Re-

spondent's answer alleges that libelants' claim for

salvage "was on said 24th day of April, 1917, fully

satisfied, compromised and discharged." Libelants'

business in connection with the alleged compromise

was in the hands of Mr. A. B. Johnson, and re-

spondent's business in the hands of Mr. Gale H.

Carter. The preliminary negotiations for the settle-
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ment of claims arising out of the charter were

made by them; both were witnesses, and their testi-

mony is the only oral evidence on the point at

issue. On this subject the lower court says:

"The testimony of the two witnesses to the

final settlement was given nearly seven years

after the settlement was made and this fact

of itself weakens, in a measure, the force of

their testimony. The testimony of the repre-

sentative of the respondent was clear and posi-

tive that all claims arising out of the charter

party were included in the settlement, while

the recollection of the representative of the

libelants was somewhat hazy and his testi-

mony rather indefinite" (137).

The following is the testimony referred to:

Mr. Johnson, for libelants, testified:

"Q. Was there anything mentioned during
all your conversation with Mr. Carter, what-
ever conversation you had, about salvage?

A. Yes, I asked Mr. Carter if there was
any salvage coming, and he said the 'Colum-
bia' did not save the vessel, so there was none
collectible.

Q. Is that all that was mentioned with ref-

erence to that?
A. I think at that time that is all.

Q. And then you made your settlement, and
the settlement was to cover what?

A. Charter hire, for the additional lapse

of the charter" (50).

On cross-examination he testified:

"Q. The matter of salvage was discussed

between you and him was it not?
A. I asked Mr. Carter if there was any

salvage, and he said there was none, there
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would, be no salvage awarded, they got no
salvage" (52).

"A. I don't remember when the settlement

was made. It was probably two or three weeks
after the vessel got here.

Q. During that time had he not suggested
to you that you could wait and see what the

award to the vessel would be under the general

average ?

A. I don't remember any such suggestion
being made to me" (55, 56).

(Parenthetically it should be noted that these

conversations took place in April. The Exhibit 3,

introduced by respondent, shows that previously,

on March 16th, respondent had been authorized by

the hull and cargo underwriters of the "Cuzco" to

pay not exceeding $1000 daily for the "Columbia"

services, to be charged in general average. In the

light of this fact, known to Mr. Carter, is it prob-

able that he had suggested to Mr, Wilson that the

latter should wait and see what the award to the

"Columbia" would be?)

We respectfully submit that the above testimony

of Mr. Johnson is sufficiently definite on the point

at issue.

Mr. Carter testified:

"A. These conversations, or I might call

them negotiations, ran along for several days.
Some time, if my memory is correct, about the
middle of April" (73).

"Q. When you say that the $850, or the

charter hire at the rate of $25,650 per month,
or $855 per day was the amount that was ac-
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tually paid for the 16 days, 171/4 hours that the
vessel actually overlapped, do I understand
you to say that the market rate on the charter
of that vessel would have actuallv amounted to

$855 a day?
A, Approximately, that was a matter of

negotiation and bargaining between Mr. John-
son and myself ; he demanded more, I gave my
opinion that the lesser amount would be the
right amount, ive filially agreed upon this

amount.
Q. This amount tvas agreed upon after ex-

tended and numerous conversations hettveen

you and him?
A. Yes, sir" (82, 83).

"Q. Now, during the course of those con-
versations, Mr. Carter, what, if anything, was
said in respect to the general average or sal-

vage?
A. Well, yes; I advised Mr. Johnson not to

hold us up, you might say, for a settlement at

this time'' (102).

"The Court. Q. AVas there anything said

about the salvage beyond what you have stated?

A. Yes, that is practically all. The point of
salvage was not expressly considered in one
measure, but we always referred to it as ex-

penses collectible under general average, the

vessel not really having been of anv assistance

to the ship" (111).

''The Witness (continuing). I advised Mr.
Johnson, or I suggested to Mr, Johnson that he

leave this reimbursement, or rather the reim-

bursement w^hich would accrue to his vessel

—

the Columbia, to be recovered under the gen-

eral average, but this he did not want to do.

stating that he wanted the entire matter of the

vessel settled at once.
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The Court. Is that all?

The Witness. That is all.

Mr. Moore. When Mr. Johnson stated to

you that he did not want to await the allowance

under the general average, but wanted a settle-

ment at that time, what did you finally do?
A. Settled with him at the rate we agreed

on. I have forgotten the exact amount, but it

was about $850 a day.
* * * ' * * * *

Q. And this amount that was allowed for,

of $855 a day, * * * was that in accordance

with the then prevailing rate of charter hire

for vessels of that class?

A. Presumably, 3^es. Our entire argument
was based on what was the then value of such a

ship. Of course, rates were changing a great

deal, and there were not many vessels left to be

chartered, which made quite a room for argu-

ment between Mr. Johnson and myself as to

what was the proper rate to pay him" (103,

104).

The exact amount referred to by Mr. Carter is

shown by his deposition in the following testimony

:

"A. Yes, for this period heyond the charter-

party date we paid, as I have said before, at

the rate of $25,650.00 per month, which is about
$855 a day as compared with the charter-party

rate of $350 a day, or over $500 a day more.

Q. And at that time was actual payment
made of the amount that was thns arrived at?

A. Yes, on April 24th we made up a state-

ment of Wilson Bros. & Company, including

this amount, which showed a balance due them
of $11,626.79, and gave Mr. Johnson check for

this amount in settlement" (75).

''Q. Mr. Carter, what was the last date for

delivery of the 'Columbia' to San Francisco in

accordance with the charter-party?



35

A. March 26tli, 7 P. M.
Q. On what date was she actually delivered

to the owners'?

A. 12 :30 P. M. April 12th.

Q. And the difference between these two
dates is how much?

A. 16 days 171/4 hours.

Q. And that time at the market rate of

$25,650.00 ]jer month fixed the amoimt which
was paid for the 'Columbia' during that time?

A. Yes, that was the amount we paid Wil-
son Bros.

Q. And that was the market rate that you
agreed upon for that timef

A. Yes, sir.

Q. If the 'Columbia' had arrived at San
Francisco at 7 P. M. on March 26th, there

would have been no overlap?
A. No, sir.

Q. But for each and every day after March
26th you paid according to the marhet rate?

A. Yes, sir.

Q. And then it was the overlap after March
26th that caused the increase in the charter

hire, did it not?
• A. Yes, sir" (78-79).

Previously Mr. Carter had written to libelants

that

"It is well established that 'for any period

over and above the Charter Party period own-
ers are entitled to hire according to the market
at that time. Whatever the market rate will

be on March 26th we shall be ready to pay you
for any time in excess of the charter period
* * * the present charter market rate is be-

tween $9.00 and $10.00 per D W ton per month
^ * *" (64).

Before April 24th the parties had agreed verbally

that the market rate for the excess time was $9.50
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per ton, making $855 per day or $25,650 per month.

The oral evidence, therefore, shows:

(1) If Mr. Johnson's testimony alone were con-

sidered: That salvage was expressly excluded in,

the settlement.

(2) If Mr. Carter's testimony alone were con-

sidered :

1. That the sum paid to libelants was liire "for

this period beyond the charter party" (March 26

to April 12) ; that salvage was, therefore, impliedly

excluded in the settlement.

2. That the amount was the prevailing hire at the

"charter market rate."

3. That the amount paid to libelants was the sum

legally due to them for the time beyond March 26th

(not for anything that occurred between March 1

and March 22).

4. That there is no substantial conflict between

Mr. Carter's oral testimony and the written state-

ment of settlement.

5. That respondent paid, and libelants received,

at the settlement, the exact amount legally due to

them under the charter-party for charter-hire from

March 26th {the last day of the agreed charter

period) to April 12th {the day of the re-delivery of

the steamer).
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C. Even If the Oral Evidence Tended to Show Inclusion of

the Salvage Claim, It Would Be Inadmissible Under the

Parol Evidence Rule.

The lower court stated, referring to this con-

tention :

"It is claimed that testimony tending to show
a settlement and compromise varied the terms of

a written contract, but it is well settled that a

mere statement of account or receipt is not a

written contract within the meaning of this

rule" (136).

We submit that the writing in the instant case is

not a "mere receipt", and that, therefore, the rule

quoted by the court, in so far as it is predicated

upon "receipts", does not apply to this case. The

writing in question, prepared and introduced in

evidence by respondent, appears on pages 76-77 of

the apostles. It is a ''statement of account''; quali-

fying it by the adjective "mere" cannot change its

character. It accompanied a check tendered to

libelants in settlement of an account. It stated all

the items which, by respondent's proposal, should

be agreed to be settled in case libelants signified

their agreem.ent by accepting the check for the

balance struck. By accepting the check for the

balance, libelants signified their assent to the state-

ment, and the statement became an agreement that

all the items of the account, and the balance struck,

are correct; that the mutual obligations should be

settled as to all and each of the items enumerated,

and that the parties should be discharged and re-
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leased from all claims based upon tJtese items, and

none others.

Standard Oil Co. v. Van Ettan, 107 U. S.

325, 333.

Libelants have discharged and released respond-

ent from all claims for charter "hire from 7 P. M.

March 26, 1917, to 12:30 P. M. April 12. 1917."

Respondent, in its answer, alleges that, by the pay-

ment of April 24, 1917, respondent was fully "dis-

charged" and "released" (23). Respondent would,

therefore, be estopped from contending now that

the statement prepared by it as a record of the

final settlement was a 'Unere statement of account

or receipt", and estopped from denying that it was

less than a release and discharge.

A writing which, besides being a receipt, contains

stipulations of release and discharge cannot be dis-

puted by parol evidence.

This was decided in the case of ''The Cayuga", 59

Fed. 483, Circuit Court of Appeals, Sixth Circuit.

The following language of the court applies here

:

"It is, no doubt, well-settled law that so

much of such an instrument as is in the nature
of an acknowledgment of receipt, being the

mere statement of a fact, and not containing
terms of agreement, may, as a general rule, be
explained and contradicted by parol evidence.
* * * But this instrument contained more
than a mere receipt. * * * It stated that, in

consideration thereof, the owners of the Mani-
towoc released and forever discharged the

Cayuga and her owners from all claims what-
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ever on account of the injury resulting from

the collision, except the claim made by the

owners for the loss of the use of the barge

Manitowoc. It was a release, under seal, of

all claims resulting from the collision except

the one saved. * * * This agreement for

release was in the nature of a contract, and
could no more be disputed or controlled by
parol evidence than any other instrument in

writing witnessing an agreement of parties * * *

A release is held to include all demands
embraced hy its terms, whether particularly

contemplated or not; and direct parol evidence

that a certain claim was not in the minds of

the parties is not admissible. * * *"

Thus, in the instant case, libelants, by accepting

respondent's written statement, released respond-

ent from all demands embraced within its terms.

Respondent contends, in the face of the items speci-

fied in its written statement, that it is also released

from the demand for salvage, a demand which is

not one of the items specified by it nor even germane

to any of the items specified. However, direct

parol evidence that salvage was in the minds of the

parties to this written agreement of discharge and

release is not admissible. This statement, prepared

by respondent, and accepted by libelants on April

24th, was the culmination of "extended and num-

erous conversations" between respondent and libel-

ants (75, 83).

The general rule applicable to this case is stated

in 22 C. J. page 1140, as follows

:

''When the receipt contains anything iv the

nature of an agreement upon the compromise
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or settlement of disputed claims or unliqui-
dated damages that one party shall accept and
receive from the other a certain sum of money
* * * in satisfaction and discharge, the paper
signed is a contract between the parties and
must be treated as such, and in the absence of

fraud or mistake cannot he varied or contra^-

dicted hy parol/'

By accepting and indorsing the check received

from respondent libelants signed a contract between

the parties that all demands relative to these items

specified in respondent's statement were settled.

Inferentially it follows from the writing that other

items, not stated in the written account, were not

settled, and respondent cannot now be heard to

vary or contradict its written agreement by parol.

It cannot be shown that a release was intended

to embrace matters not specified therein.

Frost V. Brigham, 139 Mass. 43;

Brady v. Read, 94 N. Y. 631.

The above principles apply with particular force

to the instant case where respondent attempts to

show by oral testimony that a written settlement

of mutual claims, prepared by itself and connected

with the hiring of a vessel for the purpose of car-

rying cargoes (principally with charter-hire) was

intended to embrace a settlement of a claim not

germane mth the items specified in the written set-

tlement and not normally connected with any of

these items.
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IV. THE ALLEGED SETTLEMENT OF THE SALVAGE CLAIM

IS UNREASONABLE AND IMPROBABLE.

A. It Is Unreasonable.

The lower court said:

"It thus appears that the cUiim of settlement

and compromise is neither mireasonable nor

improbable" (136).

The following are the reasons given by the court

for the foregoing conclusion:

"It is conceded that the 'Columbia' would
have arrived in San Francisco * * * not later

than March 17, if there had been no deviation

or delay, thus relieving the respondent from
the obligation to pay the charter hire at the

contract rate from that date until the expira-

tion of the ultimate charter-period on March
26, and relieving it also from the obligation to

pay charter hire at the increased rate from the

expiration of the charter period until April 12,

the date of ultimate delivery. These two items
of expense were clearly caused by the deviation*

and delay, and if we add to these the other items
of extra expense such as fuel oil, lahor, etc.,

there is little if any discrepancy between the

extra expenses thus incurred and the $1000 per
dav fixed bv the general average award" (135,

136).

We respectfully submit that the court is in error

for the following reasons:

1. Charter hire of the "Columbia from March

17 to March 26, 9 days at $350, is $3150; charter-

hire from March 26 to April 12, 17 days at $855, is

$14,535, making together $17,685. Respondent re-

ceived for the delay of the "Columbia", about 24
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days, $24,305.54. This leaves a difference of

$6620.54 in favor of respondent. The fuel oil

consumed during these approximately twenty-four

days cost $4436.26 (98) ; this leaves still a difference

of $2184.28, which, under the view most favorable

to respondent, it earned as salvage. The ''lahor,

etc.", connected with the salvage operations and

referred to as an extra expense, was performed by

libelants; its cost belongs, therefore, on the other

side of the account.

2. The conclusion of the court omits considera-

tion of the obvious fact that, in the salvage opera-

tions, libelants also incurred expenses, which, on a

settlement, would be credited to libelants.

3. The court also left out of consideration the

benefits earned or expected to be earned by re-

spondent, as owner of the ''Cuzco" and her cargo,

from the work of the ''Columbia". These benefits,

by implication, were greater than the expenses in-

curred by respondent; for otherwise respondent

would not have undertaken the salvage.

4. Had the expenses incurred by respondent

been an item entering into the settlement claimed by

respondent, Mr. Carter and Mr. Johnson would

certainly, during the conversations in April w^hich

culminated in the written statement, have dis-

cussed that item, and respondent would certainly

have offered evidence of such discussion. The fact

that there is no such evidence offered by respond-

ent shows that neither the expenses incurred by
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respondent nov the salvage received by it were

items of the settlement of April 24, 1917.

5. If the facts of the case showed a joint salvage

enterprise undertaken by the parties, an agreement,

if not expressly made, could reasonably be implied

to the effect that the parties would first deduct their

expenses before dividing the proceeds of the salvage.

But where, as in the instant case, there was no

joint enterprise, but an undertaking by one party

carried through against the consent of the other

party, no agreement could be implied to the effect

that the insisting party could charge the protesting

party with its expenses. Nor is it natural to suppose

that the libelants, had such a proposition been made

by respondent, would have agreed to accept the

charter-hire for the overrun resulting from respond-

ent's wilful and protested act in lieu of the salvage

reward to which libelants might become entitled.

B. It Is Improbable.

We respectfully invite the court to realize the

position of two merchants of presumable intelli-

gence and experience, one the owner and the other

the charterer of a vessel, who intend to settle be-

tween them the whole account resulting from the

charter of a vessel, both the normal items and the

division of a possible salvage award paid to one

of the parties. Disregarding minor items, the prin-

cipal items to be settled are charter-hire, and sal-

vage share, if any. Would reasonable and intelli-

gent merchants make a record of their settlement
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in the form shown in this case (76, 77), if they in-

tended to settle a salvage claim?

When a house of the importance and experience

of W. R. Grace & Co. uses the word ''hire" in a

statement of settlement, it is certain that it intends

to settle hire; when it uses the word "salvage", it

intends to settle salvage; when it uses the word

"hire" alone, it does not intend to settle a salvage

claim. Again, libelants' firm, although of more

modest importance and experience, is entitled to

the presumption of ordinary intelligence in the

pursuance of its business. When it accepts and

agrees to a written statement such as the one ac-

companying respondent's check in this case, it

would, of course, intend, by cashing the check, to

settle "hire" and all the other items specified in

the statement, but would certainly not intend to

settle salvage or any other item not specified.

V. THE ALLEGED SETTLEMENT OF THE SALVAGE CLAIM
IS WITHOUT CONSIDERATION.

The lower court said:

"The claim that the settlement was without
consideration is equally unfounded. The rate

of hire after the expiration of the charter
period was not fixed by contract, and the $855
per day was ample consideration for both the

hire and the salvage claim" (136).

We respectfully submit that the court is in error.

We have shown that, as a matter of fact, the

salvage claim was not embraced in the settlement
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between the libelants and respondent; we will now

show that, even if the fact were otherwise, the

alleged settlement would not be binding upon the

libelants, there being no consideration for it.

A. The Rate of Hire After the Expiration of the Charter

Period Was Fixed by the Contract.

The rate during the agreed charter period was

expressly fixed in the charter-party at $350 per

day. The rate after the expiration of the period

was not expressly fixed, but it was fixed by the law.

Libelants knew, before the expiration, what the

rate after the expiration would be, and notified

libelants accordingly

:

"We believe it is tvell estahlished that for
any period over and above the Charter Party
period owners are entitled to hire according to

the 7narket at that time. Whatever the market
rate tvill he on March 26th we shall be ready
to pay you for any time in excess of the char-
ter period" (64).

This statement of the law, on the jDart of respond-

ent, is correct, as shown by the case of Prehensens

Dampskihsselskahet v. Munson Line, 258 Fed. 227

(C. C. A. 2nd Cir.). In that case the term ended

January 20, 1916, with a permissible overlap of one

month, expiring on February 20. The actual re-

delivery occurred on March 1st. The owner con-

tended that the charterer was liable until February

20th at the charter rate of freight, and for the ten

days thereafter at the market rate of freight. The

charterer, on the other hand, contended that it was
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liable only at the charter rate of freight until the

date of redelivery. The lower court sustained the

owner's contention, and the higher court, on ap-

peal, affirmed the decree, holding that "for any

overlap beyond 37 months the charterer must pay

at the market rate'\ The difference, in that case,

was $900 per day; in the instant case it is $505

per day. The charter provisions in the two cases

were substantially the same (compare 258 Fed.

227 with apostles, 124, 125).

The fact that libelants notified respondent, on

March 9, 1917, that they would demand a higher

rate than the market rate if the "Columbia" was

kept after the charter period is immaterial. It

could not change the contract nor could it change

the law.

Sclioonmaker-Conners Co. v. Transp. Co., 269

Fed. 583.

In Dariipskibs Aktieselskahef Thor v. Tropical

Fruit Co., 281 Fed. 740 (C. 0. A. 2nd Cir.), the

charterer failed to redeliver at termination of char-

ter period and was held liable for current rates,

and not the charter rates.

The charter-party in the instant case fixed, there-

fore, the rate of hire after the expiration of the

charter period as definitely as if it had been incor-

porated in express terms, at the market rate. Both

parties understood this; for the negotiations pre-

ceding the final agreement turned upon the ques-

tion, whether the market rate was in fact $9 per
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ton, or $10 per ton; in the customary fashion of

business men they ''split the difference" and agreed

upon $9.50 per ton as the market rate, thus settling

the charter-hire due to libelants by reason of the

overrun at the market rate (83). At this rate the

hire was $855 per day; and the payment made was

the exact consideration for the hire due under the

charter-party. The amount paid by respondent and

received by libelants was the exact amount of char-

ter-hire due under the charter-party.

B. There was No Consideration for the Settlement of the

Salvage Claim.

From what has been demonstrated it follows that

the District Court was in error in holding that the

settlement of April 24, 1917, "was ample considera-

tion for both the hire and the salvage claim". The

undisputed evidence shows that it was the exact

consideration due for the hire, with not one cent

to spare for any other claim.

Respondent's statement of the account is, on

its face, a settlement in full for charter-hire, and

not for salvage. This is more than sufficient to

support libelants' position; for the law is that,

even if respondent had drawn up its statement more

favorably to its interest by expressing it to be in full

of all claims under the charter-party, libelants

could, under the circumstances, still sue for their

share of the salvage received by respondent; for

the settlement, even then, would cover only all

those claims for which a consideration was received.



48

In Fire Insurance Association v. Wickham, 141

U. S. 564, defendant was legally liable upon its

policies, first, for the direct injury to plaintiff's

vessel, and second, for the expenses of raising and

saving the vessel which had been sunk to save it.

Defendant paid for the direct injury, but refused

to pay for the expenses of raising the vessel. The

plaintiff signed receipts expressed to be m full of

all claims for damage hy fire. Nevertheless, the

Supreme Court held that plaintiff could show that

the receipts were not intended to cover the claim for

raising the vessel and could recover the latter claim.

The court said:

"The rule is well settled that w^here the facts

show clearly a certain sum to be due from one
person to another, a release of the entire sum-

upon payment of a part is without considera-

tion, and the creditor may still sue and recover

the residue."

Had, therefore, Mr. Johnson released Mr. Car-

ter of all claims for salvage in consideration of the

payment of the charter-hire, the release would not

be binding, but libelants would still be entitled to

salvage. Both the written and the oral evidence,

however, show that no release of a salvage was

given.

Mr. Carter, in his testimony, admits that what

was paid to libelants was charter-hire; that no

salvage was paid; in fact that salvage was not

even expressly considered in the oral preliminaries

of the settlement:
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"A. Yes, that was the amount we paid Wil-
son Bros.

Q. And that was the market rate that you
agreed upon for that time?

A. Yes, sir. * * *

Q. But for each and every day after March
26th you paid according to the market rate?

A. Yes, sir" (79).
* * -X- -X- * -X- }{•

"Q. Mr. Carter, supposing you had used
the 'Columbia' from March 1st to March 22,

1917, for her ordinary charter use for freight-

ing, and then delivered her on April 12th back
to the owners, what would, in your opinion,

Wilson Brothers have been entitled to receive?

A. They would have been entitled to receive

additional charter-hire for that period beyond
the ultimate date of the charter.

Q. At what rate?

A. Well, at the rate to be agreed upon. I

should say, though, that the rate which we did

agree upon would have teen a. fair rate at that

time. * * *

The Court. Q. Was there anything said

about the salvage beyond what you have stated ?

A. Yes, that is practically all. The point

of salvage tvas not expressly considered in one
measure, but we always referred to it as ex-

penses collectible under general average, the

vessel not reallv having been of anv assistance

to the ship" (110, 111).

This explains the ex post facto position of re-

spondent. Stripped of embellishments, respond-

ent's argument is: The "Columbia" was of little

use; therefore, this was not a case of ''salvage",

but of "detention"; therefore, we do not have to

divide what we received; for the charter-party re-

quires us to divide only in a case of "salvage";
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and even if we did owe libelants a share of the

salvage received by us, we have settled with libel-

ants by paying charter-hire.

We submit that, in view of the facts these conten-

tions are untenable, and that libelants are entitled

to a decree in the sum of twelve thousand one hun-

dred and fifty-two 77/100 dollars ($12,152.77), one-

half the amount of salvage received by respondent,

with interest and costs.

Dated, San Francisco,

October 20, 1924.

Eespectfully submitted,

Andros & Hengstler,

Frederick W. Dorr,

Procto7\s for Appellants.
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No. 4270

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Henry Wilson, F. A. Wilson and

W. T. Wilson,
Appellants,

vs.

W. R. Grace & Company (a corporation),

Appellee.

BRIEF FOR APPELLEE.

The numerous conclusions interpolated in appel-

lants' "Statement of the Case" require us to pre-

sent the facts as they appear in the record.

STATEMENT OF THE CASE.

This is an appeal by the copartners of Wilson

Bros. & Co. from a verdict rendered in the United

States District Court for the Northern District of

California by Hon. Frank H. Rudkin, Circuit

Judge, in favor of appellee W. R. Grace & Company.

The action was brought in the court below to re-

cover one-half of the gross amount of a general

average award paid to W. R. Grace & Company by



the underwriters of the SS. ''Cuzco", which had

gone ashore off the coast of Salaverry, Peru, in

February, 1917. On December 21, 1915, Wilson

Bros. & Co. chartered the SS. "Columbia" to W. R.

Grace & Company for a period of about one year,

ten per cent more or less at the rate of hire of $350

per day, said charter party providing (in part) ;

" * * * That all salvage shall be for owners*
and charterers' equal benefit."

The SS. "Columbia" was delivered to W. R.

Grace & Company, her charterers, on February 18,

1916 and the full charter period with the ten per

cent added expired on March 26, 1917, at seven

o'clock P. M. (64).* On February 24, 1917 the

vessel left Antofagasta, Chile bound, on her last

voyage for San Francisco, and under normal steam-

ing would have arrived in San Francisco on March

17, 1917 (114), or' well within the charter period.

On this return voyage, however, the "Columbia"

was ordered to go to the assistance of the SS.

"Cuzco", which had gone ashore at Salaverry, Peru.

The "Columbia" arrived at Salaverry on March 1,

1917, and stood by until March 22nd, when she left

the "Cuzco" and proceeded on her voyage to San

Francisco, where she arrived, and was delivered to

her owners, at 12:30 P. M. on April 12, 1917 (78)

(the actual date of delivery is a period of sixteen

days, seventeen and one-half hours in excess of the

ultimate charter period) (78).

Figures in parentheses refer to pages in apostles.
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The "Columbia" was held off the port of Sala-

verry pursuant to an agreement between W. R.

Grace & Company, her charterers, and the repre-

sentatives of the underwriters interested in the

SS. "Cuzco" whereby the latter agreed to pay the

sum of $1000 per day for the time actually spent by

the "Columbia" in standing by the wrecked vessel

(110 and 121). It was believed at the time this

agreement was entered into that said sum would be

sufficient to cover all of the expenses of the vessel.

Subsequent events, however, showed that this was

not correct, and when the final adjustment of the

general average of the "Cuzco" was prepared, the

underwriters refused to pay several items of ex-

pense incurred by Grace & Company, viz., fuel oil

and time lost by the fouling of the "Columbia's"

bottom while standing by in the tropical seas off

Salaverry. The amount actually paid by the under-

writers to W. R. Grace & Company was the sum of

$21,472 (120-122).

Throughout the entire period that the "Colum-

bia" was standing by the "Cuzco", frequent confer-

ences were held between Gale H. Carter of W. R.

Grace & Company, and A. B. Johnson of Wilson

Bros. & Co. with respect to the return of the vessel

and a settlement of account. Wilson Bros. & Co.

had sold the vessel to the Hammond Lumber Com-

pany and were desirous of closing all outstanding

accounts (51-53). Grace & Company, however,

had not received compensation for their expenses

in maintaining the "Columbia" at Salaverry and
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could not obtain reimbursement until the general

average of the "Cuzco" had been finally adjusted

and settled. Wilson Bros. & Co. refused to wait

for their share of the money until the adjustment

was completed, and demanded immediate payment.

These negotiations terminated in the payment by

Grace & Company to Wilson Bros. & Co., in full

satisfaction and settlement of all claims, of the sum

of $11,626.79 on April 24, 1917 (105).

STATEMENT OF ISSUES.

Under the heading "Errors Relied Upon", appel-

lants, in their opening brief, have set forth the

principal issues raised by the affirmative defenses

in the answer of W. R. Glrace & Company, which

were upheld in the lower court, viz.

:

1. That appellants' claim has no merit in that

the expenses of W. R. Grace & Company were far

in excess of the amount recovered in general aver-

age, and there was, therefore, no net salvage to be

divided with the owners of the vessel (20-21).

2. That all claims of any kind whatsoever be-

tween Wilson Bros. & Co. and W. R. Grace & Com-

pany arising out of the charter party of the "Co-

lumbia" were settled and compromised in full by an

oral agreement between Gale H. Carter of W. R.

Grace & Company and A. B. Johnson of Wilson

Bros. & Co., wherein and whereby Wilson Bros. &

Co. agreed to, and did, accept the sum of $11,626.79

in full satisfaction and settlement (21-23).



3. In addition to the above defenses, W. R.

Grace & Company denies that it received any

salvage whatsoever, admitting however that it did

receive the sum of $21,472.00, as part of a general

average aw^ard not within the contemplation of the

charter party (19). This defense the lower court

did not deem necessary for consideration in view of

its finding upon the other issues.

Before discussing the foregoing contentions, there

is one preliminary matter to which we wish to call

the court's attention, viz.: that since the finding of

the lower court that the claim of Wilson Bros. &

Co. had been settled on April 24, 1917, ivas based

upon conflicting oral testimony of witnesses before

the trial judge, the judgment cannot be set aside

upon appeal.

PRELIMINARY CONSIDERATION.

THE LOWER COURT FOUND THAT ON APRIL 24, 1917 WIL-

SON BROS. & CO. AND W. R. GRACE & COMPANY EN-

TERED INTO AN ORAL AGREEMENT OF ACCORD AND
SATISFACTION OF ALL CLAIMS FOR SALVAGE OR
OTHERWISE ARISING OUT OF THE CHARTER PARTY
OF THE SS. "COLUMBIA". THIS FINDING WAS
BASED UPON CONFLICTING ORAL TESTIMONY OF TWO
WITNESSES PERSONALLY BEFORE THE TRIAL JUDGE
AND IS, THEREFORE, CONCLUSIVE UPON THE APPEL-
LATE COURT.

The answer of W. R. Grace & Company to the

libel filed in the court below set up the existence of

an agreement of compromise and settlement between

the parties of all claims arising out of the charter

party of the SS. "Columbia", as follows:
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" * * * that it was then and there agreed by
and between said parties that respondent should
pay to said libelants and/or their predecessors
m interest the sum of $500 per day over and
in addition to said sum of $350 per day, or
approximately $850 per day for said detention
of said SS. 'Columbia' off said Port of Sala-
verry, Peru, resulting in said overlap of said

charter hire ; that it was agreed by and between
said parties at said time that said payment
should be in full of all claims of said libelants

and/or their predecessors in interest and/or
the managing owners of said vessel against

said respondent by reason of the detention of

said SS. 'Columbia' off said port of Salaverry

and the consequent overrunning of the j^eriod of

her said charter hire; that said respondent did

on, to wit, the 24th day of April, 1917, pay to

said libelants and/or their predecessors in in-

terest as such managing owners of said SS.

'Columbia' the sum of thirteen thousand, eight

hundred forty-two and 12/100 ($13,842.12)

dollars; that said sum was thereupon accepted

by said libelants and/or their predecessors in

interest, said Wilson Bros. & Co., as managing
owners of SS. 'Columbia' without protest or

further claim and as a final and complete settle-

ment of said parties of all of their claims

against said respondent by reason of the deten-

tion of said vessel while standing by SS. 'Cuzco'

off* said port of Salaverry, Peru, and the conse-

quent overrunning of said period of charter

hire; that by reason thereof the claim and de-

mand of said libelants alleged in the libel herein

was on said 24th day of April, 1917, fully satis-

fied, compromised and discharged and said

respondent released from all further liability

whatsoever" (22-23).

On the trial in the court below, Grale H. Carter

testified positively that libelants' claim for salvage



under the charter party had been included in the

final settlement. Libelants' witness denied this and

the testimony was substantially conflicting. The

trial court held in favor of respondent, W. R.

Grace & Company, saying:

"It thus appears that the claim of settlement

and compromise is neither unreasonable nor im-
probable" (136).

"For these reasons and from a consideration

of all the testimony, I am constrained to hold
that there is little or no merit in the claim as

presented; that the claim, if any, was included

in the final settlement and that the present suit

was largely an afterthought" (italics ours)

(137).

In respect to the conflicting testimony given in

open court, the trial judge said

:

"The testimony of the two witnesses to the

final settlement was given nearly seven years

after the settlement was made and this fact of

itself weakens, in a measure, the force of their

testimony. The testimony of the representative

of the respondent was clear and positive that

all claims arising out of the charter-party were

included in the settlement, while the recollection

of the representative of the libelants was some-

what hazv and his testimonv rather indefinite"

(137).

Under these circumstances, the rule is well settled

in the circuit courts of appeal that the judgment of

the trial court will not be set aside.
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In Alaska Packers' Ass'n. v. Domenico, 117 Fed.

99; 54 C. C. A. 485 (9th C. C. A.), Judge Ross

stated (p. 101):

"The evidence being sharply conflicting in
respect to these facts, the conclusions of the
court, who heard and saw the witnesses, will

not be disturbed. The Alijandro, 6 C. C. A. 54,

56 Fed. 621 ; The Lucy, 20 C. C. A. 660, 74 Fed.
572; The Glendale, 26 C. C. A. 500, 81 Fed. 633;
The Coquitlam, 23 C. C. A. 438, 77 Fed. 744;
Gorham Mfg. Co. v. Emery-Bird-Thayer Dry
Goods Co., 43 C. C. A. 511, 104 Fed. 243."

In Donovan v. New York Trap Rock Co., 271

Fed. 308, Judge Hough of the Second Circuit Court

of Appeal said (p. 309)

:

" * * * After hearing in open court much
contradictory and irreconcilable evidence from
eight witnesses, the District Judge held this

employee of libelants negligent, and such negli-

gence the proximate cause of disaster.

No litigation has been presented of late more
plainly requiring application of the rule laid

down from The Albany, 81 Fed. at page 968,

27 C. C. A. 28, to The Bern (C. C. A.) 261

Fed. 995, to the effect that where a narrow
issue of fact was presented by the oral testi-

mony of men whose mien and bearing justly

had weight with the judge who saw them, we
will not disturb the result, even though the

printed page alone might lead us to a different

conclusion."

The record on appeal fully supports our plea for

the application of this settled rule.



Argument.

I.

APPELLANTS' CLAIM HAS NO MERIT IN THAT THE EX-

PENSES OF W. R. GRACE & COMPANY WERE FAR IN

EXCESS OF THE AMOUNT RECOVERED IN GENERAL
AVERAGE, AND THERE WAS, THEREFORE, NO NET
SALVAGE TO BE DIVIDED WITH THE OWNERS OF
THE VESSEL.

The clause in the charter party providing- "that

all derelicts and salvage shall be for owners' and

charterers' equal benefit" is clear and unambigu-

ous. The clause has been before the courts on

numerous occasions, and its construction may there-

fore be said to have been settled by law.

A, Appellants' Contention That Salvage Belongs to the

Owner of the Vessel and Not the Charterer Is Without

Foundation in Law.

The lower court held that as a matter of law W.

R. Grace and Company was entitled to deduct the

expenses incurred by the detention of the SS. "Co-

lumbia" at Salaverry and that in fact such ex-

penses were equal to, if not in excess of, the amount

received from the underwriters (134 and 136). Ap-

pellants' first contention that salvage belongs to the

owner and not to the charterer (App. Br. p. 12) is

not supported by the authorities. It is, on the con-

trary, well settled that the charterer has the same

risks in a salvage enterprise as the owner and is

subject to the same discomforts and loss of the use

of the vessel, and that, even in the absence of any

provision in the charter party, the charterer as well
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as the owner is entitled to participate in a salvage

award.

Re Johnson Lighterage Co., 240 Fed. 435, and

248 Fed. 74.

B. The Contention That No Deduction of Appellee's Ex-

penses Should Be Allowed on the Theory That There

Was a Conversion of the Vessel, Was Not Raised in the

Court Below.

The trial court held (135) :

"Something has been said about the conver-

sion of the steamship and other matters because

of the deviation, but the action was brought on
the charter-party to recover one-half of the

salvage received by the respondent, and that

theory of the law is controlling now."

The rule of law applicable is so well settled that

an extended citation of authorities seems unneces-

sary.

In 4 Corpus Juris, p. 701, it is stated:

"When a party relies, in the trial court, upon
a certain ground of action or defense, he is

bound thereby and will not be allowed to as-

sume, in the appellate court, any position which

is inconsistent therewith; nor will he be heard

to question the propriety or validity of his

course in that behalf."

In 3 Corpus Juris, p. 718, it is said:

"One of the most important results of the

rule that questions which are not raised in the

court below cannot be raised in the appellate

court is that a party cannot, when a cause is

brought up for appellate review, assume an

attitude inconsistent with that taken by him at



11

the trial, and that the parties are restricted to

the theory on which the cause was prosecuted or

defended in the court below."

The libel hied by appellants alleges:

"V. * * * That for the salvage services so

rendered respondent charterer of said steam-
ship 'Columbia', received from the parties in-

terested, in the salvage of said 'Cuzco', and her
cargo, the sum of One Thousand Dollars

($1000) per day for the time while she was
standing by, being a total sum of $24,305.54.

"VI. That thereupon libelants became and
are entitled to one-half of said sum of $24,-

305.54, or the sum of $12,152.77" (8).

Mr. Johnson, the chief witness for appellants tes-

tified that this suit was brought to recover for sal-

vage money paid W. R. Grace & Co.

"Q. In what way did you find out that W. R.
Grace & Co. received salvage'?

A. It was brought out in the evidence at

that trial.

Q. You were a witness at the trial, were
you?

A. Yes, sir.

Q. Was that the first time you knew any-

thing about it?

A. It was the first time I ever knew any-

thing about it.

Q. And then the result of that tvas this suit?

A. Yes" (italics ours) (50-51).

"Q. You were aware that in this Govern-
ment form of charter-party was contained this

clause in respect to salvage, were j^ou not, at

that time?
A. I was.

Q. If you had been paid the $3000 a day
that was demanded of Grace bv vou in that let-
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ter, would you still have contended that you

were entitled to salvage?

A. I think I would" (54)..

In any event there are at least two good and

sufficient reasons which dispose of the alleged con-

version.

First : The master of every vessel is required by

law to go to the assistance of a vessel in distress and

stand by for such help as he may render.

Act of August 1, 1912, c. 268, Sec. 2 (7 Comp.

Stat., p. 8512) ; 37 Stat. 242; U. S. Compiled

Statutes, Sec. 7991:

"The master or person in charge of a vessel

shall, so far as he can do so without serious

danger to his own vessel, crew, or passengers,

render assistance to every person who is found
at sea in danger of being lost; and if he fails to

do so, he shall, upon conviction, be liable to a

penalty of not exceeding one thousand dollars

or imprisonment for a term not exceeding two
years, or both."

The provision in the charter party that all salvage

shall be for owners' and charterers' equal benefit

has the effect of making the parties joint ad-

venturers {The Kanawha, 254 Fed. 762, p. 764)

and it may therefore be considered an express term

of the charter that the vessel should engage in

salvage service.

Second: The detention of the "Columbia" off

Salaverry was legally an act of the owners and not

of W. R. Grace & Company, as the vessel was at all

times under the direction and control of Wilson
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Bros. & Co. by and through their agent, Capt.

Allen. The charter party was in form a Govern-

ment Time Charter (6—Art. Ill of Libel.) The

charter therefore constituted a freighting agree-

ment and not a demise of the vessel.

The Claveresk, 264 Fed. 276, p. 280.

Under a demise charter the vessel is in the control

of the charterer, but under the form here in ques-

tion the ship was at all times in the absolute control

of her owners, Wilson Bros. & Co.

The Edgar H. Vance, 284 Fed. 56, p. 60;

The Beaver, 219 Fed. 139;

The Santona, 152 Fed. 516.

Mr. Johnson, of Wilson Bros, was informed of

this fact by the Hammond Lumber Company when

demand was made for the return of the SS. "Co-

lumbia" as per their letter of March 20, 1917, read-

ing in part as follows (71) :

"We wish at this time to state our position

this plainly to you as we would be reluctant at

a later time to attempt to enforce such claims

against you were you not advised now while

there may possibly yet be time for you to act so

as to render less likely the existence of some of

the unhappy consequences we have suggested.

We Wish to direct your attention to the fact

that the said charter-party of the steamer 'Co-

lumbia' does not constitute a demise of the

vessel. Under it you retain control of the

vessel and of her movements save in those in-

stances where such pow^r has been specifically

surrender to the charterers. The act of the

Master of the steamer 'Columbia' in suffering

the vessel to be employed by charterers either

in a service not authorized by the charter-party
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or in directing her movements so as to result

in defeating delivery of the vessel to you with-
in the time provided by the charter-party is, in

the eyes of the law, your act and you, of course,

have it and have had it in your power to direct

the Master to proceed from Salaverry to the

port at which delivery of the steamer under the

charter-part}^ is to be made to 3^ou. If you
have not directed or do not so direct the Master,
the consequences flowing from the unauthorized
use and detention of the vessel are, of course,

yours. '

'

C. Charter Hire Is a Necessary Expense Connected With
Salvage Operations and Appellee Is Entitled to Deduct

the Amount of Such Hire Together With Other Ex-

penses Incurred From the Payment Made by the Under-

writers.

Appellants' brief, pp. 24-28 sets forth a subtle

argument in support of the contention made on the

trial that the owners of the "Columbia" were en-

titled to recover one-half of the gross amount re-

ceived without any deduction for appellee's ex-

penses. The trial court dismissed this contention in

the following language of the opinion (134) :

"The contention of the libelants that they are

entitled to recover one-half the gross sum re-

ceived by the respondent without any deduc-

tions for expenses incurred is, in my opinion,

untenable. The injustice of such a claim is

made manifest by the record before the court.

The ^Columbia' incurred little or no hazard of

any kind, and the assistance rendered was negli-

gible. The chief element in any allowance for

salvage, would, therefore, be the reasonable

value of the use or hire of the salving vessel,

and if the respondent is required to pay the

libelants the full value of such use or hire

after the expiration of the charter period, and
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is then compelled to pay one-half the allowance
in the general average for and on account of

salvage, the result is apparent. It seems clear,

therefore, that all extra expenses should be de-

ducted before a division is made."

It is unnecessary to discuss this question further

in view of the express holdings of the court that

the clause in question refers to net salvage, and

that therefore the charterer is entitled to deduct

all his expenses incurred in the earning of the

salvage and that the balance only is to be divided

with the owner.

In Booker v. The PocMington SS. Co. (1899) 2

Q. B. 690,—

"A charter party provided (clause 2) that

the shipowner should maintain the chartered

vessel (the SS. 'Pocklington') in a thoroughly

efficient state for and during the service. Clause

6 provided that if any damage prevented the

working of the vessel for more than twenty-

four hours, the hire should cease. By clause 13

the vessel had liberty to tow and assist vessels

in distress, and to deviate for the purpose of

saving life or property. By clause 20 all dere-

licts and salvage were to be 'for owners' and
charterers' equal benefit.' The shipowners ob-

tained an award in the Admiralty Court for a

large sum for salvage services rendered by the

'Pocklington' in towing another vessel in dis-

tress. Through performing those services the

hull, engines, and towing gear of the 'Pockling-

ton' were strained, and damaged, and she in-

curred expenses and losses attributable to the

salvage services in respect of repairs, the costs

of gear used in towage, loss of hire for several

days whilst she was under repair, and other

matters. In an action by the charterers against
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the shipowners to recover a moiety of the sal-

vage earned by the ^Pocklington': Held, that
the defendants were entitled to deduct from the
amount awarded by the Admiralty Court all

such losses and expenses incurred by them (in-

cluding loss of hire) as were attributable to the
salvage services, and that the balance only
ought to be divided between themselves and the
plaintiffs."

In The Kanawha, 254 Fed. 762, 166 C. C. A. 208

(2nd C. C. A.), the charter party (as in this case)

contained the usual breakdown clause, and provided

charterers should pay for fuel and hire except as ex-

empted by breakdown clause and that "all derelicts

and salvage shall be for owner's and charter's equal

benefit, after deducting owner's and charterer's ex-

penses and crew's proportion." The lower court

allowed the value of fuel to the charterer but de-

ducted the charter hire from the award. The Circuit

Court of Appeal held that both charter hire and fuel

were expenses to be added to the award, and the

balance only was to be divided. The court said

:

"The parties have recognized the right of the

charterer to intervene as a party pro interesse

suo, and the court has allowed it a recovery for

the coal and charter hire. Expenses may be
included in the award or added to the award,
as the court sees fit. These are all matters of

discretion, depending upon the circumstances
of each case. In this particular case the Dis-

trict Judge allowed both the cost of the coal and
the cost of the time employed in the service.

We see no difference between them. Both were
expenses which would not have been incurred,

but for the delav of 10 days occupied in per-

forming the salvage services. Therefore in

this particular case, while adopting the items
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and amounts as found by the District Judge, we
will allow the item of charter hire as a direct

expense, like the item of coal payable to the

charterer, and add it to, instead of deducting
it from the salvage award. Let the decree be

as follows:

Salvage $18,000.00

Owner's expenses 1,960.47

Charterer's expenses 7,257.35

Costs 379.45

Total $27,597.27

Deducting from this amount

—

For the master and the crew 4,500.00

For the owner's expenses.. 1,960.47

For the charterer's expenses 7,257.35

For costs 379.45 14,097.27

The balance of $13,500.00

to be qually divided between the owner and the

charterer. '

'

D. The Expenses of W. R, Grace & Company Arising Out

of the Detention of the SS. "Columbia" Exceeded the

Amount Recovered from the Underwriters.

At the time the general average adjustment was

prepared, W. R. Grace & Co. made claim for the fol-

lowing expenses which were incurred by reason of

the detention of the SS. "Columbia" at Salaverry

(97-98) :

"Statment re time lost bv 'Columbia' (pages
670, 672 and 673 State of iSleneral Average).
$28,741.80 Grace Steamship Co.

Time lost by SS. 'Columbia' in diverting

from her course and standing by SS. 'Cuzco,'

stranded at Salaverry, Peru, 21st February,
1917. Course as scheduled. Antofagasta to

San Francisco, 4768 miles. Course as taken

:
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Antofagasta to Salaverry..l059 miles

Salaverry to Talara 289 miles

Talara to San Francisco 3505 miles

4853 miles

Loss by deviation 85 miles

At average speed of 9% miles per hour or

230 miles per day, 8 hours, 57 minutes.

From arrival at Salaverry 9 :30 A. M.
1st March, to time of abandoning
position standing by SS. 'Cuzco'

8:50 P. M. 22nd March, 21 days
11 hours 20 minutes. Time lost be-

tween Talara and San Francisco
on account of reduced speed due to

foul bottom acquired in standing

by SS. 'Cuzco,' figured on basis of

difference between average speed
of 230 miles per day and 198 miles

per day as averaged on this run, 32

miles less per day for 17 days 16

hours 20 minutes, 2 days 11 hours
3 minutes, or a total of 24 days,

7 hours 20 minutes, at $1,000 per

day - $24,305.54

Fuel oil consumed during
the three periods shown
above, 8 hours 57 min.

at 130 brls. per day 48.48 brls.

21 days 11 hrs. 20 min. at

37.73 brls. per day 810.00 brls.

2 days 11 hrs. 3 min. at

113 brls. per day 278.02 brls.

(Rates of consumption as

per engineer's log) 1136.50 brls.

At 6.7 brls. per ton—169.63 tons at

110/— per ton, £932.19.4 at

4.75% 4,436.26

$28,741.80
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E. C. O'Dea, witness on behalf of respondent, tes-

tified (116):

''The Witness (reading). 'Over-run char-

ter hire paid to Wilson Brothers from 7 A. M.
March 26, 1917, to 12 :30 P. M. April 12th, 1917,

at $25,650 per month, $13,842.12.'

Had there been no detention at Salaverry,

'Columbia' would have arrived at San Fran-
cisco March 15, 1917, in which event our pay-

ment of charter hire to Wilson Brothers would
have ceased on this date instead of March 26th,

1917, expiration of charter, a saving of eleven

days at $350. $3850.

We would also have saved fuel oil consump-
tion of $4,436.26.

Purser Sullivan, 24 days at $100 per month,
$80.00.

Mr. Hengstler. What does that mean?
The Witness. We were paying the purser

on the ship, Mr. Hengstler.

Mr. Hengstler. Well, it does not mean
much difference. It is all objected to on the

ground it is irrelevant and immaterial.

The Witness (continues reading) : Freight
Clerk Kinder, 24 days at $50 a month, $40.

Extra meals to wireless, waiters, pursers, and
so forth, 24 davs at $100 per month, $80.

The total of these amounts is $22,328.38.'
"

The testimony is fully supported by the docu-

ments now in evidence, viz.

:

(1) Payment of $11,626.79.

See account rendered Wilson Bros, by Grace &

Co. (104).

(2) Saving of 9 Days at $350.00—$3,150.00.

(a) The SS. "Columbia" left Antofagasta Feb-

ruary 24, 1917.
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(b) Her average speed per day was 230 knots

(97).

(c) The distance between Antofagasta and San

Francisco is 4768 miles.

(d) On her voyage speed of 230 knots the SS.

"Cohimbia" would therefore have made the entire

trip in 20 days and 17 hours.

(e) Twenty days and 17 hours from February

24, 1917, 12:10 P. M. (Date of sailing from Anto-

fagasta, March 17, 5 A.M.).

This date, therefore, March 17th at 5 A. M., is

the date the vessel would have arrived in San Fran-

cisco had she not deviated to Salaverry. As the

charter party did not expire until March 26th at

7 P. M., Grace & Co. would have saved the normal

charter hire paid for this period, viz., a saving of

9 days at $350.00 per day, or $3,150.00

(3) Fuel Oil Saving.

The general average statement (98)

shows the actual amount of fuel oil con-

sumed by the SS. "Columbia" by reason

of the deviation to Salaverry. These fig-

ures have been checked with the Engi-

neer's Abstract of Log and are correct.

The actual amount paid by Grace & Co.,

however, was $25.00 per ton instead of

110 shillings, and therefore the actual

amount to be deducted is the sum of $4,240.75
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(4) The various small items of extra

meals and overtime to the persons aboard

ship paid out by Grace & Co. are certified

to by the accountant for W. R. Grace & Co.

(116) 200.00

The total expense of Grace & Co. was

therefore the sum of $21,432.87

As against this, Grace & Co. actually

received (117 and 120-122) 21,472.00

An apparent balance of 39.13

perhaps exists which, however, would be more than

covered by petty items such as cables, etc., as to

which it was not considered necessary to cumber the

record in this case.

In accordance with the rule announced in the

foregoing authorities, ''net salvage" only is to be

divided, deducting from the award all of the char-

terer's expenses. Grace & Co.'s expenses should

therefore be deducted from the amount received

and only the balance (if any) divided between the

parties hereto.

Appellants' contention (App. Br. p. 24) that

Grace & Co. should have collected $28,741.80 through

the general average adjustment ignores the pur-

pose and effect of a general average statement. The

statement as finally drawn up by the average ad-

justers (in this case Wilcox, Peck & Hughes) may
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or may not be assented to by the underwriters or

the cargo owners.

The Alpin, 23 Fed. 815

;

The Santa Anna Maria, 49 Fed. 878

;

The Santa Anna, 154 Fed. 800.

The statement is therefore nothing more nor less

than a bill presented to the interested parties which

they may, or may not, pay as they choose. In this

case, the underwriters allowed Grace & Co. $1000 as

agreed upon for the services of the SS. "Columbia",

but refused allowance for the other items of expense

incurred (120-122).

Grace & Co., in fact, could not have collected any

salvage award whatsoever from the owners of the,

SS. "Cuzco", since the SS. "Columbia" was of no

real service—the rule being that salvage is only

awarded when the service is successful.

The Sabine, 101 U. S. 384; 25 L. Ed. 982;

The Connomara, 108 U. S. 352; 27 L. Ed. 751;

2 Sup. Ct. 754.

The SS. "Cuzco" was eventually salved by the

efforts of the salving tug "Nemesis" (General Av-

erage Statement, pp. 177-179). We fail to find any

reasonable ground for the contention that for said

salvage services Grace & Company should have col-

lected from the owners of the SS. "Cuzco" and

then divided with Wilson Bros., or, in the absence

of such collection, that Grace & Company should

be held as a trustee for Wilson Bros, for one-half

of the salvage money.
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The foregoing statement also shows appellants^

contention (App. Br. p. 27) that the trial court

failed to allow credit for the owners' expense to be

without merit, since W. R. Grace & Company paid

the full charter hire of $350 per day for each and

every day that the vessel was detained oif Sala-

verrv.

11.

APPELLANTS SETTLED ALL CLAIMS AGAINST W. R. GRACE
& COMPANY ARISING OUT OF THE CHARTER PARTY
ON THE SS. "COLUMBIA" IN APRIL, 1917, INCLUDING
THE SALVAGE ACCOUNT UPON WHICH THIS ACTION
IS FOUNDED.

It is alleged in the answer of W. R. Grace &
Company (21-22) that an oral agreement was en-

tered into between W. R. Grace & Company and

Wilson Bros. & Co. whereby it was mutually under-

stood and agreed that the SS. "Columbia" had

overrun her charter period by sixteen and one-half

days and that the overlap was caused by her deten-

tion at Salaverry. All claims arising out of said

detention and the consequent overlap were lumped

into one hodgepodge and forever settled and com-

promised. As a result, W. R. Grace & Company
paid to Wilson Bros. & Co. the sum of $11,626.79

(104).

As we have pointed out (supra, p. 7), the trial

court found that such an agreement had in fact been-

entered into and based its finding upon a consider-
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ation of ^^all of tlie testimony'' (137). We think

the record fully supports the existence of this agree-

ment of compromise and settlement.

Gale H. Carter of W. R. Grace & Company testi-

fied that from the time the SS. "Columbia" was

ordered to Salaverry until her delivery to Wilson

Bros. & Co. he had almost daily negotiations with

Johnson of Wilson Bros. (72 and 101). Johnson

was at all times kept fully informed of the situa-

tion. Wilson Bros., however, had sold the vessel to

the Hammond Lumber Company and were anxious

to settle all outstanding accounts (51-52), The nego-

tiations for settlement apparently commenced about

March 9, 1917, when Wilson Bros, made a demand

for $3000 per da}^ for each day that the vessel was

detained at Salaverry, and Johnson on this date

addressed the following letter to Grace & Company

(53-54) :

"We beg to advise you that this charter

expires on the 18th day of this month, and we
understand you have held this steamer at Sala-

verry, Peru, since March 1, 1917, you having
previously advised us that this steamer had
sailed from Antofagasta, a port south of Sala-

verry, for San Francisco, about the 20th of

February, and that she was due here on the

14th instant. In order that you may under-
stand our position, we herewith make formal
demand upon you for detention at Salaverry,

Peru, of this steamer, the sum of $3000 for each
and every day this vessel is so held, Government
form of Charter.

Yours truly,

Wilson Bros. & Co.

by A. B. Johnson."
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As a result of this letter, Grace & Company wrote

Lloyds' agents at Lima (in part) (89) :

''Cable has been received from our San
Francisco office to advise that the 'Columbia'
has been sold delivery on arrival at San Fran-
cisco and that if she does not proceed, imme-
diately damages will be demanded by owners.
Our San Francisco House also advise that Own-
ers demand $3000.00 per day but that in their

opinion they can collect at least $1000.00.''

The underwriters had agreed to pay Grace &
Company for the use of the SS. "Columbia" .the

sum of $1,000 per day, while Johnson and Carter

were endeavoring to come to some like agreement

in San Francisco (102).

So far, the testimony discloses at least two facts,

the existence of which cannot be questioned:

1st. Johnson wanted his money on account

of the SS. "Columbia" immediately.

2nd. Carter did not want to pay until the

underwriters had settled through the general

average adjustment of the SS. "Cuzco" (83).

Carter testified:

"Mr. Hengstler. Pardon me, Mr. Carter.

That is now in April, isn't it I It is a different

set of conversations you are speaking of now?
A. Well, the conversations were almost, I

think, either on the phone or in my office. I

saw Mr. Johnson nearly every day during this

whole period. Of course, the period started

from the arrival of the ship, but it went on
until she finally came in. I think I saw him
almost daily. In fact, we frequently went to
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lunch together. I have lost the thread of where
I was before.

Mr. Moore. Will you read the answer, Mr.
Reporter *?

(The reporter reads the answer as follows:
' A. Well, yes ; I advised Mr. Johnson not to

hold us up, you might sav, for a settlement at

this time—') (102).
The Witness (continuing). I advised Mr.

Johnson, or I suggested to Mr. Johnson that he
leave this reimbursement, or, rather, the reim-
bursement which would accrue to his vessel

—

the 'Columbia', to be recovered under the

general average, but this he did not want to

do, stating that he wanted the entire matter of

the vessel settled at once.

Q. When Mr. Johnson stated to you that he
did not want to await the allowance under the

general average, but wanted a settlement at that

time, what did you finally do?
A. Settle with him at the rate we agreed on.

I have forgotten the exact amount, but it was
about $850 a day (103).

Q. And this amount that was allowed for,

of $855 a day, if that was the amount, was that

in accordance with the then prevailing rate of

charter hire for vessels of that class?

A. Presumably, yes. Our entire argument
was based on what was the then value of such

a ship. Of course, rates were changing a great

deal, and there were not many vessels left to

be chartered, which made quite a room for ar-

gument between Mr. Johnson and mvself as to

what was the proper rate to pay him" (103-

104).

Mr. Johnson testified (52) :

''And don't you recall that you said to Mr.

Carter: No, you were selling the boat, and yoii

wanted to close out your accounts and get rid

of the matter at that time?
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A. Well, that is a very difficult thing to
answer, conversations that we had seven or
eight years ago with reference to a settlement.
Naturally, anyone, when they perform their

contracts, they want a settlement, and I had
been very persistent continually for the 22 days
with Mr. Carter and W. R. Grace & Co., not
only writing them letters, but I telephoned to

them every day that we wanted our vessel

released.
'

'

At the same time the testimony discloses undis-

puted facts which lead inevitably to the conclusion

that the salvage claims as well as the overlapping

of the charter party was compromised and settled

when the final agreement between Carter and John-

son was reached. Johnson knew that the overlap-

ping of the charter hire was caused bv the detention

of this vessel at Salaverry, and knew, or must have

known, that the underwriters would not allow Grace

& Co. $1000 per day for the mere negligible services

which the SS. "Columbia" actually rendered to the

SS. "Cuzco". The underwriters knew of Wilson's

claim of $3000 per day and knew that their agree-

ment was based primarily upon the amount Grace

would have to make good to Wilson for the deten-

tion of the vessel (see letter of Grace & Co., 88-95).

Under these circumstances, Johnson's evasive an-

swers to the questions of counsel for Grace & Co.

must be regarded as an admission that the salvage

claims were included in the claim for the charter

party overlap.
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Mr. Johnson testified (54-55) :

'' Q. Is it not a fact, Mr. Johnson, that at that
time you expressed yourself to Mr. Carter that
you were not interested in the salvage, and that
you had sold the vessel, and that you wanted to

settle up your accounts with W. R. Grace & Co.
in regard to her detention?
A. Do you say that I told Mr. Carter I was

not interested in the salvage?

Q. Yes, either that or in substantially that
form, that you wanted a settlement with them
now, and were unwilling to wait and see what
award there might be in respect to salvage?

A. Previous to the time that the vessel ar-

rived home Mr. Carter made the suggestion

that he pay us for lapse of charter hire $850 a

day or $26,000 a month.
The Court. That is not responsive to the

question. Read the question, Mr. Reporter.

(Question read by the reporter.)

A. After she arrived home, do you mean,
Mr. Moore ?

Mr. Moore. Yes.
A. That was not my idea at all, after the

vessel had been held there over her time.

Q. You were pressing him for a settlement

at the time the vessel arrived home, were you
not?

A. Pressing him?
Q. Yes.
A. Oh, I don't tliin'k so.

Q. Well, repeatedly asking him for one?

A. I don't remember when the settlement

was made. It was probably two or three weeks

after the vessel got here.

Q. During that time had he not suggested

to you that you could wait and see what the

award to the vessel would be under the general

average ?

A. / don't rememher any such suggestion

being made to me."
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Mr. Carter of W. R. Grace & Company, on the

other hand, testified (in his deposition, pp. 21-24,

which was read and considered by the trial court) :

"Mr. Moore. Q. Mr. Carter, in what con-
nection did you make the suggestion to Mr.
Johnson in these conversations or negotiations
in respect to any award of the general average?
How did that come up in the conversation ?

A. I told Mr. Johnson that Wilson Bros,
might likely receive more under the general
average than we would be willing to pay him at

that time as a settlement. He replied that he
did not want to wait for any possible collec-

tions from any underwriters, but his firm

wanted their money.
Q. If I understand you correctly, the actual

overlap over and beyond the period specified

in the charter was less than the time that the

'Columbia' had been standing by the *Cuzco',

is that correct?

A. Yes sir.

Q. Well did you, or did you not state to Mr.
Johnson in the course of these negotiations that

Grace & Co. would claim for this overlap as

general average?
A. Yes, he understood that fully. All ex-

penses of the steamer standing by we were to

claim under the general average as customary,

and Mr. Johnson understood that fully.

Q. Well, then, in the negotiations or dis-

cussions between you, not only was discussed

the mere fact that the vessel was 16 days and
17 hours late in arrival, but the circumstances

under which that overlap had arisen, is that

correct ?

A. Yes, exactly.

Q. And the further fact that there would

be a claim for salvage or for overlap, or what-

ever it might be termed, made by Grace & Co.

in the general average?



30

A. Yes, ail expense account I would call it;

we claimed for all expenses.

Q. Well, how then did you suggest to him
that he might be allowed more than the general
average that Grace & Co. would be willing to

voluntarily pay him?
A. Frequently the underwriters are very

generous in their estimate of the services or the
—yes, the services of a vessel under such cir-

cumstances; in other words, the underwriters
endeavor apparently to fully reimburse owners
of vessels for such out-of-pocket expenses which
they may undergo in going to the assistance

of other vessels.

Q. In other words, you thought that the un-
derwriters might make an award here that

would more than actually reimburse Grace &
Co., and which would entitle or might entitle

Wilson Bros. & Co. to more than the bare
amount of their check here for the period of the

'Columbia's' detention?
A. Yes sir.

Q. And did you so express yourself to Mr.
Johnson?

A. Yes sir.

Q. And this was prior to the settlement be-

ing arrived at whereby you paid Wilson Bros.

& Co. this $11,626.79?"

A. Yes sir.

Q. And is your recollection positive on the

point, Mr. Carter, that when you suggested to

Mr. Johnson that he await the result of the

general average that he declined so to do and
stated he preferred the cash settlement?

A. Absolutely.

Q. Bid you understand that that cash set-

tlement, and was it your intention that that

cash settlement included the overlap of the

charter hire and the circumstance that that

overlap had accrued through the standing by
of the vessel?
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A. Mr. Dorr. I want to put in an objection
to that. I believe the statement produced here
shows the terms of the settlement.

Mr. Moore. I think the statement is full

enough too, the objection may be noted, and I
will ask you the question that it be subject to

the objection already made.
Q. At the time the settlement of $11,626.79

was made and paid, Mr. Carter, did you under-
stand that it included all claims of Wilson
Bros. & Co. arising out of the standing by of
the 'Columbia' for this period of 21 days by
the 'Cuzco,' and any award that might be made
on account of them standing by, whether for
salvage or other purpose?
A. Yes, that was my understanding in re-

spect to the award that was actually made in

the general average."

Mr. Carter likewise testified in open court as

follows

:

''Q. Now prior to the time of the payment
of Johnson Brothers arising out of that deten-

tion, did you have any conversation with Mr.
Johnson concerning the cause of the detention?

A. Yes.

Q. Generally, and in substance and briefly,

what did that conversation consist of? (101).

* * * * * * *

A. When Mr. Johnson heard that we had
ordered the vessel into Salaverrv to stand by
the 'Cuzco', he demurred and said that it might
prejudice his sale of the vessel, and insisted

that there Was great probability of delay,

which would bring the vessel beyond her ulti-

mate charter date. And at that time I took up
with the Tuiderwriters as to whether we could

release the vessel or whether it was proper

—

only proper that we should keep her there, and
also wait for the arrival of the 'Santa Alicia,'
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another steamer of ours which was bound by
Salaverry. As I remember, the first notice I
got from Mr. Johnson was a letter demanding
that any additional time over the charter party
period, we should pay these owners $3,000 per
day, which was far greater than any amount
we had any idea of paying, and was really the
basis of the start of my negotiations with Mr.
Johnson. We started from his original demand
of $3,000 until we arrived at the amount we
finally settled for, which was about $850 a day.

Q. Now, during the course of those conver-
sations, Mr. Carter, what, if anything, was said

in respect to the general average or salvage?
A. Well, yes; I advised Mr. Johnson not to

hold us up, vou might sav, for a settlement at

this time" (101-102).

* * -x- * * * *

''Q. Well, this settlement that was made
through Mr. Johnson was that intended to be
in full of all claims on behalf of Wilson Broth-
ers at that time?

A. Yes, that was final settlement.

Mr. Hengstler. I object to that, if your
honor please.

The Court. That is in the nature of a con-

clusion" (106).

''The Court. Q. Was there anything said

about the salvage beyond what you have stated ?

A. Yes, that is practically all. The point

of salvage was not expressly considered in one

measure, but we always referred to it as ex-

penses collectible under general average, the

vessel not reallv having been of any assistance

to the ship" (111).
''Q. Mr. Carter, you stated to Mr. Johnson

what the vessel was doing down there?

A. Yes ; he knew what she was doing.

Q. And so far as the salvage service ren-

dered by the vessel was concerned, it was com-

paratively small, was it not?

A. Yes; and he knew about it" (111-112).



In fact it conclusively appears that neither John-

son nor Carter considered the payment to be made

by the underwriters of the ^'Cuzco" as ''salvage"

in the legal sense of the word, i. e., as

''the reward allowed for a service rendered to

marine property-, at risk or in distress, by those

under no obligation (independent of statute)

to render it, which results in benefit to the

property it eventually saved." (Hughes, Ad-
miralty, p. 134.)

Both considered the services of the SS. "Colum-

bia" to have been negligible and of no material

assistance to the SS. "Cuzco." The fact that the

underwriters desired her assistance created a situ-

ation where large claims would inevitably arise by

reason of the termination of her charter and Wil-

son's consequent right to a claim for the overlap.

The payments to be made by the underwriters were,

therefore, properly regarded as general average

charges to cover the claim for the overlap.

In view of the surrounding circumstances attend-

ing the settlement, the argument that it covered

merely overrun charter hire does not seem consist-

ent with the truth. The detention at Salaverr}^ and

the overlap of the charter party were in substance

and effect one and the same thing. No overlap

would have resulted except for the detention at

Salaverry. Had it not been for said deviation, the

SS. "Columbia" would have arrived in San Fran-

cisco between the 14th and 17th of March, or at

least nine (9) days before her charter expired. A
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settlement of one claim, therefore, included the

other, and this is in actual fact the truth of the

whole controversy.

Mr. Carter's testimony reads (106) :

''Q. Well, this settlement that was made
through Mr. Johnson, was that intended to be
in full of all claims on behalf of Wilson Broth-
ers at that time?
A. Yes; that was final settlement."

(1) The Parol Evidence Rule Has No Application to This

Case.

(a) The Voucher and Statement Given Libelant Do Not

Constitute in and of Themselves a Written Contract.

Beginning on page 37 of appellants' brief, the

contention is advanced that:

1st. The voucher and statement (104) pre-

sented by Grace & Company to Wilson & Co.

constitute a written contract between the par-

ties;

2nd. Such written contract is not subject to

explanation by parol evidence.

It is apparent that counsel has mistaken the force

of the evidence. Grace & Company's defense in

substance was that Carter and Johnson entered into

an oral agreement of compromise and settlement.

The evidence of such agreement existed, not merely

in the testimony of the parties, but in the above

voucher and statement, as well as the facts implied

by all of the circumstances of the transaction. The

documents themselves do not constitute the agree-

ment, but they are evidence, nevertheless, that an

agreement was entered into, and the terms and con-
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ditions of the agreement can only be ascertained by

parol evidence.

No objection to the introduction of the evidence

was made in the court below and the question does

not seem open to discussion in this court. A con-

tract may always be explained by reference to the

circumstances under which it was made and the

matter to which it relates (Calif. C. C. Sec. 1647),

and this rule applies to oral as well as written

agreements (Clay v. Walton 9 Cal. 328). See like-

wise Calif. C. C. P. Sees. 1856 and 1860.

The test (in California at least) of whether a

writing constitutes the actual contract between the

parties, or is merely evidence of an oral contract,

is—Does the writing on its face purport to be a

complete expression of the whole agreement?

''The question whether a writing is upon its

face a complete expression of the agreement
of the parties is one of law for the court, and
the rule which governs the court in its deter-

mination has been well stated as follows: 'If

it imports on its face to be a complete expres-

sion of the whole agreement—that is, contains

such language as imports a complete legal ob-

ligation—it is to be presumed that the parties

have introduced into it every material item and
term; and parol evidence cannot be admitted
to add another term to the agreement, although

the writing contains nothing on the particular

one to which the parol evidence is directed.'
"

Harrison v. 3IcCormick, 89 C^al. 327, p. 330.

See also.

Empire Investment Co. v. Mort, 169 Cal. 732;

Johnson v. Bihl) Lhr. Co., 140 Cal. 95.
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It is apparent on the face of the voucher and

statement forwarded to Wilson Bros, by Grace &

Co. that it does not contain the terms of the agree-

ment and was not intended by the parties as a writ-

ten expression of said agreement. Nowhere does

the statement recite the long negotiations between

the parties; nor does it furnish any means of ascer-

taining how the rate of $25,650 per month was ar-

rived at; nor any explanation of the various items

of the account, such as "simdry claims $1899.43",

and it further includes the usual ''E. & O. E", or

** errors and omissions excepted."

As a matter of law, however, it has been held

that a mere check attached to a statement does not

constitute a written contract of accord and satis-

faction, such as appellant attempts to fasten upon

Grace & Co., but that on the contrary the question

is one of the intention of the parties to be deter-

mined from all the circumstances.

a* * * 'The intention of the parties must
be determined from all the circumstances at-

tending the transaction, and the legal effect of

the conduct of the parties is for the court to

pronounce.' (Creighton v. Gregory, 142 Cal.

41; 75 Pac. 571). 'To constitute a valid accord

and satisfaction, not only must it be shown that

the debtor gave the amount in satisfaction, but

that it was accepted by the creditor as such.

The agreement need not be express, but may be

implied from circumstances.' (Perin v. Cath-

cart, 115 Iowa, 553; 89 N. W. 12.)"

Lapp-Gifford Co. vs. Muscoy Water Co., 166

Cal. 25.
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In Meyer v. Cowell Lime etc. Co., 21 Cal. App..

602, the court said:

"In the case at bar the debtor simply sent a
statement and a check for the balance shown
by such statement, and the creditor gave a re-

ceipt for the amount of the check. Nowhere
upon the check nor upon the statement, nor
upon the receipt, was it stated that the check
was offered upon condition that it be accepted
in full payment. No case has been called to

our attention where it has been held that the

acceptance of a check corresponding in amount
with the balance shown by the statement sent

with the check, by the creditor, constituted as

a matter of law an accord and satisfaction, un-

less the check upon its face contained a state-

ment that it was in full payment, or unless the

offer was clearly in some unequivocal way made
upon such condition."

It is not until evidence of the intention of the

parties and the surrounding circumstances of the

transaction appear that a check and statement con-

stitute an accord and satisfaction or final agreement.

For such purposes, parol evidence is unquestionably

admissible.

In B. <& W. Engineering Co. v. Bomn, 23 Cal. App.

164, the syllabus reads:

"Parol evidence, even though it involves the

subject matter of an executory contract which
in itself would be within the statute of frauds,
may be resorted to for the purpose of proving
performance in satisfaction of the accord."

The rule is well stated in 1 C. J. p. 581, Section

145:

"Parol Evidence. A plea of accord and sat-
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isfaction may be supported by parol evidence
that promissory notes were delivered and ac-

cepted in settlement, without producing such
notes or accounting for their non-production.
And that a debtor tendered to his creditor a
check in full settlement of the claim of the
creditor may he established by parol, as ivell as

by writingy both constituting original evidence

of the fact."

In Cristler v. Williams, 130 S. W. 608, the court

said, at page 610:

" * * * The fact, however, that in the case
before us the evidence that the check was ten-

dered in full settlement is oral, instead of in

writing, can make no difference. Both alike

constitute original evidence of the fact, and the

evidence herein quoted we think conclusively

shows that appellant, in offering the check, did

so under such circumstances and accompanied
with such declarations as amounted to the con-

dition that, if it was accepted, it must be ac-

cepted by appellees in full satisfaction of the

controversy."

Conversations relating to an accord and satisfac-

tion which are alleged to constitute or lead up to

an agreement are always admissible.

Armstrong v. Larsen, 186 Pac. 97

;

Barnett v. Rosen, 126 N. E. 386;

Jewett V. Edison Co., 274 Fed. 30.

The testimony of both Carter and Johnson shows

that a dispute existed; that negotiations were en-

tered into for the purpose of effecting a settlement,

and that finally a check with a statement attached

was sent bv Grace & Co. to Wilson Bros. In the
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absence of such testimony, the mere statement itself

is meaningless—it is not and. does not purport to be

a written contract.

Prof. Williston in his work on '^(7o^fraces'' states

the rule of law applicable to this situation as fol-

lows:

"* * * Since it is only the intention of the
parties to adopt a writing as a memorial which
makes that writing an integration of the con-
tract, and makes the parol evidence rule ap-
plicable, any expression of their intention in

the writing in regard to the matter will be given
effect. * * " The parties, however, rarely
express their intention upon this point in the
writing, and if the court may seek this inten-

tion from extrinsic circumstances, the ver}^

fact that parties made a contemporaneous oral

agreement will of itself prove that they did not
intend the writing to be a complete memorial.
The only question open would be whether such a
contemporaneous oral agreement was in fact

made. Even if the oral agreement is repug-
nant to the writing, what was orally agreed
would be of equal importance with what was
written, since its existence would prove that

there was no complete integration of the con-

tract in regard to the matter to which it re-

lated." (Vol. II, p. 1226.)

(b) If the Voucher and Statement Constitute a Written Agree-

ment, Parol Evidence Is Nevertheless Admissible to Show

What Items Were Covered Thereby.

The position taken by appellants is apparently

this: That "Salvage" as such was not expressly

written across the face of the statement furnished

Wilson Bros, and was therefore not included in the

settlement (App. Brief, p. 37). To this contention,
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even if we assume the statement constituted a writ-

ten agreement, there are two answers:

In the first place: The statement is ambiguous

in that the phrase "hire at $25,620" per month
contradicts the charter party hire of $350 per day

($10,500 per month) and parol evidence is therefore

admissible to explain how the figure of $25,650 was

arrived at and what items it was intended to in-

clude. It is apparent that the parties w^ere not

using language in its strict legal sense as the pay-

ment for the overrun charter period was properly

''damages" for breach of charter party. In any

event, the word "hire" as a matter of law may
include many items in addition to payment for

freight. Thus in Grimherg v. Columbia River

Packers' Association ^ 47 Ore. 257, 8 Ann. Cas. 491,

the court was called upon to construe the terms of

a charter party to determine whether or not the

w^ord "hire" comprehended merely freight moneys

or the entire expenses of the vessel, such as out-

fitting, wages of the officers and crew, expenses

of operation, etc., and reached the conclusion that,

"the use of the term 'hire' like the word 'char-

ter' is not inconsistent with the idea of a cove-

nant or agreement only for freighting accom-

modations aboard ship",

but, on the contrary may be used to cover other

services of the vessel herself. The court said:

"It reads, in effect, that the second party

'does covenant and agree to charter and hire

said vessel' and 'to pay for the charter of said

vessel, including the captain's salary, during

the voyage', $1500 on the day of acceptance of
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the vessel, and $1500 per month until 'said ves-

sel is discharged of all her cargo'. The clause

runs in covenant and agreement by its direct

terms; that is to say, it is a covenant to charter

and hire, and to pay the stipulated sum of

$1500 per month for the charter. The use of

the term 'hire', like the word 'charter', is not
inconsistent with the idea of a covenant or
agreement only for freighting accommodations
aboard ship. Says Mr. Justice Bliss, in Adams
V. Homeyer, 45 Mo. 545, 100 Am. Dec. 391:

'Nor can anything be inferred from the re-

peated use of the term "hire", for the word may
as well apply to the i)rice for service as of a

lease'."

The testimony of both Carter and Johnson in con-

nection with the rate of $25,650, or $500 per day in

excess of the charter party rate, shows that it w^as

based upon the detention at Salaverry which was

understood and agreed to have been the cause of the

overlap.

In the second place: The items of an account are

always open to explanation by parol for the purpose

of ascertaining what claims were intended to be

covered thereby.

In Carpenter v. Markham, 172 Cal. 112, suit was

brought for extras, although a receipt in full had

been signed by plaintiff. The court said, page 115

:

"Analyzing next the receipt, that instrument,

it is true, declares over plaintiff's signature

that he has received (payment) 'in full as per
contract for house'. But it is only a receipt,

and a receipt is alw^ays open to evidence con-

tradicting or explaining its terms. Even if it

be considered a release instead of a mere re-
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ceipt, the question of what is released thereby is

open to explanation and elucidation by parol
evidence. (Civ. Code, Sees. 1647, 1648; Stuffle-

beem v. Arnold, 57 Cal. 11; Field v. Austin,
131 Cal. 379, 383 (63 Pac. 692) ; Moore v. Copp,
119 Cal. 429 (51 Pac. 630); Jersey Island
Dredging Co. v. Whitney, 149 Cal. ' 269 (86
Pac. 509, 691) ; Davis v. Diamond Carriage etc.

Co., 146 Cal. 59 (79 Pac. 596); California
Packers Co. v. Merritt Fruit Co., 6 Cal. App.
507 (92 Pac. 509).) It was precisely this evi-

dence in elucidation and explanation of this

receipt which the court, after admitting it,

struck out, with evidence touching the nature
and value of the extras."

In Hatvley Co. v. Boder & Co., 15 Cal. 44, parol

evidence was held admissible to show what particu-

lar accounts were covered by a general voucher.

In Snodgrass v. Parks, 79 Cal. 56, parol evidence

was held admissible to show that a receipt which

recited that the money was paid on account of a

contract of purchase was really received in payment

of rent.

In California Packers Co. v. Merritt Fruit Co.,

6 Cal. App. 507, a release "in full payment, satis-

faction and discharge of all claims and demands of

every kind and nature" was held open to parol

evidence to show what particular claims were re-

leased and what w^ere not.

See also:

Channel Commercial Co. v. HouseJian, 20

Cal. App. 647;

Winans v. Hassey, 48 Cal. 634

;
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Jersey Island Co. v. Whitney, 149 Cal. 269

;

Culver V. Newhart, 18 Cal. App. 614.

It can hardly be questioned, in view of the cir-

cumstances of the parties, that the "hire" so called

was based upon the expense incurred by the deten-

tion of the ship at Salaverry and that both parties

therefore understood fully what was covered by

this item in the statement. Assuming counsel's

contention to be correct—that the statement consti-

tuted a written contract—the parol evidence goes

no further than to show that the settlement agreed

upon included detention at Salaverry as the cause

of overlap and the consequent right of Wilson Bros,

to increased hire.

(c) The Voucher and Statement Are Competent Evidence of the

Agreement of Settlement.

As pointed out above, the fact that an agreement

exists along with some written document does not

necessarily imply that the agreement is embodied

in the writing. The problem, as Prof. Wigmore has

pointed out, is one of "integration"—Is the writing

a mere memorandum or an actual contract in

writing? (5 Wig. Evidence, 2d Ed., p. 306) :

"Sec. 2429. No Integration at all; Casual
Memoranda. The mere circumstance that some
writing has been made by parties, for the

better recollection of the terms of their trans-

action, does not of itself make that writing the

sole memorial of the transaction, even to the

extent covered by the writing. There may
have been no integration at all, in spite of the

written notes; i. e. no attempt to make the

writing embody the transaction or any part of
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it, but merely to furnish an aid to the writer's

recollection of a written admission for the other
party's satisfaction. The essential idea re-

mains for it, that the writing is something dis-

tinct from the transaction itself. There can
hardly be any precise test; the circumstances
of each case, as indicating the parties' intent,

must control."

If the writing does not purport to be a contract,

then the parol evidence rule has no application.

2 WilUston, Contracts, p. 1225 (Sec. 632):

"The parol evidence rule does not forbid the

contradiction of an instrument which merely

purports to recite facts—like a receipt."

And further, Sec. 646, p. 1252

:

"As the basis of the parol evidence rule is

that a certain writing or writings have been

agreed upon by the parties or assumed by them

as an integration or memorial of their agree-

ment upon a certain matter, it necessarily

follows that any transaction between them,

outside of this memorial, cannot affect their

obligations in regard to the matter. It will

be of no consequence whether such outside mat-

ter is oral or written."

See also Held v. Keller, 135 Minn. 192; 160 N. W.

487, 490.

That a mere statement of account does not con-

stitute a contract in writing, but on the contrary

merely evidence of such a contract, is well settled

by the authorities. The statement in question is

"evidence", but, like any other evidence of a fact,

it may be corrected, extended or amplified. For
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this purpose the character of such other or addi-

tional evidence is immaterial, i. e., it may be by

parol testimony, writings, material objects, etc.

In 22 C. J. 1142, 1529, the rule is stated as follows

:

"Writings Not Contractual nor Amount-
ing TO Disposition of Property. A writing
which does not vest, pass, nor extinguish any
right either by contract, operation of law, or

otherwise, but is used as evidence of a fact, and
not as evidence of a contract or right, may be
susceptible of explanation by extrinsic circum-
stances or facts. This rule applies to account
books, bills of parcels, letters, memoranda, re-

ceipts, statements of account, statements of loss

furnished to an insurer, and other writings of

a non-contractual nature."

In Bank of British North America v. Cooper, 137

U. S. 473 (34 L. Ed. 759), a cable transfer of

money was made and a bill rendered therefor.

Parol evidence was nevertheless held admissible to

show the manner in which the transfer was con-

templated.

"After the testimony was closed, counsel for

the defendant moved to strike from the case all

parol evidence tending to affect the legal con-

struction of the bill heretofore quoted, which
motion was overruled. The contention now is

that that bill stated the contract, with all its

terms, and, being in writing, could not be varied

or controlled by parol testimony. But this

contention begs the question. The mere receipt

of a bill of parcels or bill of lading,

on payment of money or delivery of goods,

is not necessarilv an assent to the proposi-

tion that such bill of parcels or bill of lading

states the contract and the whole contract

between the parties. Such bills may or may
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not be the contract. They may be nothing
more, and intended to be nothing more, than
memoranda or receipts. Whether they are the
entire contract, or simply in the nature of re-

ceipts, is not a question of law for the court,

but one of fact for the jury."

In Hastetler v. The State, 62 Ind. 183, parol evi-

dence was held admissible to show the manner and

circumstances under which an account of settlement

between county treasurers was made up.

In Barger v. Collins, 7 Har. & J. 213 (Md.), parol

evidence was admissible in an action for work and

labor done, where a statement of settlement was

made, to show that the items thereof were partner-

ship accounts and not a conclusive settlement. The

court said:

"The plaintiffs having produced in evidence

the written settlement, made between Walter F.

Athey and James W. Collins, this Court thinks

it was competent for the defendant to show,

that the items in the settlement were partner-

ship claims due by Collins to Athey and
Barger, and to Shoemaker and Athey, and that

the testimony offered by the defendant is ad-

missible for that purpose. An account stated

is not conclusive upon the parties who made it,

but may, by either of them, be contradicted,

modified or explained, by other testimony than

is afforded by the settlement itself. The de-

fendant is at liberty to prove, that although

upon its face it purports to contain debts due
to Athey alone, yet that in truth and in fact,

it was intended as a liquidation of the partner-

ship claims of Athey and Barger, and Shoe-

maker and Athey, made by one partner, as the

agent and for the benefit of all; and in a suit,

in the name of the firm, the settlement, with
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such explanatory proof, might be given in evi-

dence, to support an insimui computassent. It

hence follows, that the testimony offered by the

defendant was competent, as shownig that this

action could not be supported for the want of

proper parties plaintiffs."

In Park v. Miller, 27 N. J. L. 338, plaintiff sued

for services and advancements on the sale of cattle

in addition to an account which they liad i-endered

to defendants together with a check for the balance

shown thereon. The defense was that the rendering

of the account and giving a check foi' Ibe balance

thereof constituted an absolute payment as to which

parol evidence was not admissible.

Held:

"The rule excluding parol evidence to alter

or control the interpretation of a written con-
tract, only applies when the entire contract has
been avowedly put in writing by the parties,

where they have unmistakably declared the
writing to be the record of their intentions.

It cannot relate to written memoranda not
signed by the parties, not purporting to be a
contract, but mere evidence in writing from
which a verbal contract may be inferred, which
the parties have not reduced to writing.'' * * *

"Neither the account delivered, nor the ac-

count and check taken in connection, constitute

any written contract certainly showing that
such was not the agreement of the parties. The
defendants do not insist that the whole agree-
ment between the parties is contained in the

check and account rendered; they offered to

show, and did give evidence to that effect, that
they were not the whole agreement. Where
part, only, of a contract has been reduced to

writing, and it so appears by the writings, and
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the verbal contract was entire, it may be
proved by parol. '

'

In 1 C. J. p. 581, Sec. 145, it is said:

''And where the alleged accord and satisfac-
tion consists in part payment of a disputed
claim, parol evidence is competent to show the
fact of the dispute and that it was a bona
fide dispute. Where the terms of a written
agreement leave it in doubt whether the claim
assigned was intended to operate as full satis-

faction or only on account of the claim in

suit, parol evidence is admissible to remove this

doubt. Where an agreement of release from a
judgment recites as a consideration the pay-
ment of a sum less than the judgment, the

judgment debtor may show that waiver of the

right of appeal w^as also a part of the consid-

eration. Parol evidence is also admissible to

prove an accord and satisfaction with a county
board in the absence of any written records of

the board. Where the defense was an accord
and satisfaction between the attorneys in a
prior action, it was proper to exclude the testi-

mony of defendant's attorney as to interviews

between himself and plaintiff's attorney re-

specting the settlement, it appearing that the

interviews were in the absence of plaintiff and
her agents, and there being nothing to show
that the inquiry related to matters within the

authority of the attorney."

The voucher and statement in effect amount to

no more than a receipt (People v. Swigerf, 107 111.

494, p. 504; State v. Moore, 54 N. W. 866; Moore v.

Graneau, 58 N. W. 179, 180), and the rule is ele-

mentary that parol evidence is always admissible to

explain or vary a receipt.

Winans v. Hassey, 48 Cal. 634;

Jersey Co. v. Whitney, 149 Cal. 269.
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(2) The Agreement of Accord and Satisfaction Is Sup-

ported by Valuable Consideration.

Appellants contend (App. Br. p. 44) that the

agreement of settlement between Wilson Bros, and

W. R. Grace & Co. was not supported by sufficient

consideration. It is shown, however, by the evi-

dence that the overlapping of the charter party was

due to the fact that the "Columbia" was detained

off Salaverry, and had there been no detention

there would have been no overlapping ; consequently,

Wilson Bros. & Co. would not have been entitled to

any amount whatsoever in excess of the charter hire

provided by the terms of the charter party. The

actual amount paid by Grace & Co., however, in-

cluded not merely charter hire at $350 per diem

in accordance with the terms of the charter party,

but an additional amount of $500 per diem plus the

normal hire of $350 per diem, or the sum of $850

per diem. The situation is clearly distinguishable

from the authorities cited by appellants, all of which

are cases wherein that one party was legally liable

for the exact amount alleged to have been paid in

full compromise and settlement. There is no evi-

dence in this case showing that W. R. Grace & Co.

was ''legally'' liable to Wilson Bros, for the sum

of $13,842.12 credited on the statement of account

for the overlap charter hire period. On the con-

trary, this amount was the amount agreed to by

Wilson Bros. & Co. after repeated negotiations be-

tween Mr. A. B. Johnson of that firm and Mr. Gale

H. Carter of W. R. Grace & Co. There is no basis
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therefore, for claiming that Grace & Co. was legally

liable to libelant for the exact amount which was

paid by Grace & Co. to the libelant.

Even if it be assumed, however, that the oral

agreement was not one of accord and satisfaction,

but merely the compromise of a disputed claim,

then the fact that payment to Wilson Bros. & Co.

was made immediately, to wit on April 24, 1917,

and not made in accordance with the general

average adjustment, is sufficient consideration to

support the agreement under the rule that a pay-

ment of a less amount made in advance of the due

date is a good and valuable consideration. It is

shown by the evidence that Wilson Bros, had sold

the SS. '^Columbia" prior to the termination of

her charter party, and that they were anxious to

clean up all their outstanding accounts, and that

they did not wish to wait for their money until the

average adjustment was prepared and settled. It

was understood at the time that the overlap of the

charter party had been caused by the detention of

the vessel at Salaverry and that therefore the

compensation for such detention included part of

the damages to be paid to the owner for the inevit-

able overlap of the vessel. All of these payments

were thought at the time to be fully taken care of

by the sum of $1000 per day which the underwriters

tentatively agreed to pay in general average. John-

son refused to wait until the adjustment was com-

plated as he had sold the ''Columbia" at a large

profit and had no further interest in her; and he
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wanted his money immediately. Grace & Co., on the

other hand, were required to wait almost four years

before they received from the interested under-

writers the amount of the expense which they had

actually incurred by reason of the detention of the

"Columbia" at Salaverry.

1st. The Payment of a Less Amount Made in Advance of the Due

Date Is Supported by Good and Valuable Consideration.

1 C. J. p. 544 (Sec. 48)

;

13 C. J. p. 355 (Sec. 213), p. 357 (Sec. 217)

;

1 Williston, Contracts, p. 262.

In Verij v. Levy, 13 How. 345, 14 L. E. 173, the

Supreme Court said, at page 180:

"An agreement to give a less sum for a
greater, if the time of payment be anticipated
is binding; the reason being, as expressed in
Fennel's case, 5 Co. R. 117, that peradventure
parcel of the sum, before the day, would be
more beneficial than the whole sum on the dav.
(Coke's Lit. 212, b; Com. Dig. Accord B. 2;
Brooks V. White, 2 Met., 283.) And when the
time of payment is not anticipated, the law
deems the delivery of specific articles a good
satisfaction of a money debt because it will

intend them to be more valuable than the
money to the creditor who has consented to the
arrangement. (Bac. Ab., Accord, A; Fennel's
case, 5 Co. R. 117; Booth v. Smith, 3 Wend.
QQ; Kellogg V. Richards, 14 Wend. 116; Stein-

man V. Magnus, 11 East, 390; Lewis v. Jones,
4 B. & C. 513.)"

And, as stated in Chicora Co. v. Dnimn, 91 Md.

144, 46 Atl. 347,

"It is needless to multiply citations in sup-

port of a proposition so clear on principle."
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Therefore, even if no accord and satisfaction was

entered into, the compromise between Carter and

Johnson was supported by sufficient consideration.

2nd. The Oral Agreement Between Carter and Johnson Consti-

stituted an Accord and the Money Paid by Grace & Co. and

Accepted by Wilson Bros, in Satisfaction Thereof Constituted

Full Consideration for the Agreement.

The evidence set forth in the record conclu-

sively establishes an agreement of accord, which

was fully satisfied by the payment by W. R. Grace

& Co. to Wilson Bros., on April 24, 1917, of the sum

of $11,626.79.

The principle of accord and satisfaction is so

well established that extended citation of authorities

is wholly unnecessary.

California Civil Code provides:

^'Sec. 1521. Accord, What. An accord is

an agreement to accept, in extinction of an
obligation, something different from or less than
that to which the person agreeing to accept is

entitled.
'

'

''Sec. 1522. Effect of Accord. Though the

parties to an accord are bound to execute it,

yet it does not extinguish the obligation until

it is fully executed."

''Sec. 1523. Satisfaction, What. Accept-

ance by the creditor, of the consideration of an
accord extinguishes the obligation, and is called

satisfaction.
'

'

See also 1 Cal. Jur. pp. 131 and 132.

At the time Grace & Co. sent to Wilson Bros, the
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check for $11,626.79, Wilson Bros, knew that full

settlement for this amount had been agreed upon,

and the acceptance of the check under these circum-

stances constituted good and valuable consideration

for the settlement.

^'If the parties are dealing orally with one
another and the debtor offer the creditor a check
in full satisfaction which the creditor takes, it

must be inferred that he assents to the terms.
If the creditor refuses to receive the check in

full satisfaction and yet takes it, either he must
have assented to the terms, or the debtor must
have assented to the creditor's refusal, for the

voluntary giving of the check by one, and the
taking it by the other, if neither misunderstood
the words that were spoken, necessarily indi-

cate assent, and it becomes a question of fact,

what the bargain was to which they assented.

So if the debtor laid down the check and de-

parted, saying, if this is taken it is full satis-

faction (and similarly if the debtor sends the

check with a like notice), and the creditor takes

it, saying nothing, his taking will be equivalent

to an expression of assent to the offer, what-
ever his mental intent; and if he indicate by
some act or word not brought home to the debtor

at the time that he takes the check that his in-

tention is not to treat the debt as satisfied, he

should still be regarded as assenting to the

terms of the debtor's offer, for under the cir-

cumstances the debtor has reason to suppose

that the taking of the check is an expression

of assent unless informed to the contrary."

3 WilUston, Contracts, p. 3178, Sec. 18,55.

See also:

Lapp-Gifford Co. v. Mvscoy Watc]' Co., 166

Cal. 25

;

Meyer v. Cowell Lime Co., 21 Cal. App. 622.
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The authorities, therefore, fully support the find-

ing of the trial court (136) :

''* * * It is claimed that testimony tending
to show a settlement and compromise, varied
the terms of a written contract, but it is well
settled that a mere statement of account or re-

ceipt, is not a written contract withiii the mean-
ing of this rule. The claim that the settlement
was without consideration is equally unfounded.
The rate of hire after the expiration of the
charter period was not fixed by contract and the

$855 per day was ample consideration for both
the hire and the salvage claim, if as a matter
of fact the latter claim was embraced in the

settlement" (136).

III.

PAYMENT MADE BY THE UNDERWRITERS OF THE SS.

"CUZCO" TO W. R. GRACE & CO. WAS NOT "SALVAGE"
WITHIN THE MEANING OF THE CHARTER PARTY
BETWEEN W. R. GRACE & CO. AND WILSON BROS. & CO.

Strenuous efforts have been made by appellants

to show that the services of the SS. '' Columbia" Avere

of such nature as to entitle that vessel to a salvage

award against the SS. "Cuzco" (App. Br. p. 14, et

seq.). Be that as it may, the fact remains that

Grace & Co. was actually paid for the detention of

the vessel off Salaverry by the underwriters of the

SS. ^^Cuzco" through the medium of a general

average award. The payment therefor constituted

general average and not salvage and is not within

the contemplation of the charter party. Had Grace

& Co. actually libeled the SS. "Cuzco" for salvage,
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the amount recoverable in admiralty would certainly

not have exceeded the sum of $1000.

The Alcazar, 227 Fed. 633;

The Lamington, 86 Fed. 685 and note.

The amount paid in general average, however, is

not fixed by the principles governing a salvage

award. The essential elements of a salvage service

are well understood.

''Three elements are necessary to a valid

salvage claim: (1) A marine peril. (2) Ser-
vice voluntarily rendered when not required
as an existing duty or from a special contract.

(3) Success in whole or in part, or that the

service contributed to such success."

35 Cyc. 720-721.

In general average, on the other hand, the under-

writers are often inclined to be more liberal than

a court of admiralty whose judgment is limited by

well fixed principles of law. This entire situation

was carefully explained to Mr. Johnson during the

negotiations for settlement:

"Q. Well how then did you suggest to him
that he might be allowed more than the gen-
eral average that Grace & Co. would be willing
to voluntarily pay him %

A. Frequently the underwriters are very
generous in their estimate of the services or
the,—yes, the services of a vessel under such
circumstances; in other words, the underwriters
endeavor apparently to fully reimburse owners
of vessels for such out of pocket expenses which
they may undergo in going to the assistance of
other vessels.

Q. In other words, you thought that the
underwriters might make an award here that
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would more than actually reimburse Grace &
Co., and which would entitle or might entitle

"Wilson Bros. & Co. to more than the bare
amount of their check here for the period of

the 'Columbia's' detention'?

A. Yes sir.

Q. And did you so express yourself to Mr.
Johnson ?

A. Yes sir."

{Cartels Deposition page 23.)

Five years after Johnson refused to abide by the

result of the general average on the ''Cuzco", during

which time W. R. Grace & Company had gone

ahead and settled all outstanding accounts on his

representation that he was not interested in the

general average, appellee now finds itself confronted

by litigation and forced to further and additional

expense over claims long since compromised and

settled. The situation is analogous to a case of dis-

agreement between part owners of vessels—if one

group ventures forth against the will of the other,

the latter are not entitled to any share of the pro-

ceeds (Hughes, Admiralty, p. 338-339). Since the

parties hereto were in effect part owners of the

services of the vessel, Johnson's refusal to await

the final decision of the imderwriters of the ''Cuzco"

should disbar him from now claiming any part of

the amount so paid.
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CONCLUSION.

The trial court found upon the testimony of wit-

nesses personally before it that Wilson Bros. & Co.

were not entitled to any recovery whatsoever from

Grace & Co. by reason of (1) the agreement and

compromise entered into between Carter and John-

son in April, 1917, and (2) the fact that there was

no net salvage recovered by Grace & Co. to be

divided with the owners of the SS. "Columbia".

It is further apparent that the conclusions reached

in appellants' brief have no support either in the

evidence or in the law of the case. There was no

''exact amount" due Wilson Bros, for overrun

charter hire, but, on the contrary, the amount paid

was the result of negotiations between Johnson and

Carter commencing with a demand of $3000 per

day on the part of Wilson Bros, and ending with the

final amount paid by Grace & Co.

It is further apparent that, had there been no

salvage service, nothing would have been due Wilson

Bros., for the reason that the vessel would have

arrived in San Francisco before the termination of

her charter and consequently Wilson Bros, would

not have been entitled to any payment whatsoever in

addition to the ordinary charter hire. Inasmuch as

the clause in the charter party giving the parties

equal benefits to any salvage makes them joint ad-

venturers, and further that the charter itself was
not a demise, the claims of Wilson Bros, that the

detention was without their consent and constituted
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a conversion of the vessel must be regarded as

mere ''conclusions" without any legal foundation.

In view of the positive statements of Mr. Carter

with respect to the execution of the settlement, the

testimony of Mr. Johnson, "I don't remember when

the settlement was made"; "I don't remember any

such suggestion being made to me", and "Oh, I don't

think so" (53-54), fully sustains the finding of the

trial court upon the conflicting evidence before it.

We respectfully submit, therefore, that the judg-

ment of the lower court should be affirmed.

Dated, San Francisco,

November 5, 1924.

Respectfully submitted,

GOODFELLOW, EeLLS, MoORE & OeRICK,

Proctors for Appellee.

STAN1.EY Moore,

George HerringtoN;,

Of Counsel.
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Henry Wilson, F. A. Wilson and

W. T. Wilson,
Appellants,

vs.

W. R. Grace & Comrany (a corporation),

Appellee.

APPELLANTS' REPLY BRIEF.

It appears from appellee's "Statement of the

Case" (page 3) that W. R. Grace & Co., charterers

of the "Columbia", had an agreement with the un-

derwriters of their stranded S. S. "Cuzco", whereby

the underwriters agreed to pay $1,000 per day for

the time actually spent by the "Columbia" in stand-

ing by, and that, ^^pursuant to this agreement'

%

W. R. Grace & Co. held the "Columbia" at Sal-

averry.

It also appears in the record, and is not denied,

that W. R. Grace & Co. tried to get more from the

underwriters of the "Cuzco" and her cargo, but

were not successful in this attempt.



It also appears (Respondent's Exhibit 3; Apostles

110) that the hull and cargo underwriters agreed

that Grace should ^'make the best arrangements

possible unexceeding $1,000 daily to be charged

general average."

These underwriters of the hull and cargo of the

^'Cuzco" were, of course, only interested in secur-

ing the services of the "Columbia" for the lowest

figure possible. W. R. Grace & Co. were to make

'Hhe best arrangements possible" for them with her

owners. Not only were the "expenses of W, R.

Grace & Co. in maintaining the 'Columbia' at Sala-

verry" far from the minds of those who paid the

salvage compensation, but they knew what every

shipowner, charterer, underwriter, adjuster and

lawyer has known before appellee's brief was writ-

ten, that, in fixing a figure for the services of the

"Columbia", they were not dealing with the ex-

penses of the charterer, or with Grace & Co. at all

as principals, but expected them to "make the best

arrangements possible'^ with the owners of the

"Columbia". This is also shown by respondent's

Exhibit 4, where the Committee of New York un-

derwriters states its opinion that "the owners

should receive no compensation for the 'Columbia'

other than that specified in the contract" (Apostles

121). In the very nature of things a salvage agree-

ment would not be made with a charterer (unless

he held control of the vessel's management and

navigation under a demise charter), but must be



made with the owners who, in such an undertaking,

bear all the risk of their ship, and whose master

and crew perform all the labor connected with the

service. The instant case is abnormal in this, that

the charterer, W. R. Grace & Co., did not take the

trouble to "make best arrangements possible," or

any arrangements, with the owners, but, unbeknown

to the owners, ordered the chartered vessel to Sala-

verry as if they owned her, and kept her there for

ten days before the owners even knew about the

deviation, and then another ten days before yield-

ing to the owners' vigorous objections and demands

for her return.

And now these charterers contend that the un-

derwriters of the hull and cargo of the '^Cuzco"

paid them $1,000 per day as ''compensation for

their expenses" (Brief, p. 3).

Respondent's Exhibit 2 (Apostles, 109) also shows

that nobody thought of the $1,000 per day to be

paid as ''expenses of Grace & Co." It shows that

the object of the "engagement of the 'Columbia' "

was "hiring assistance" for the "Cuzco", so that

she would be floated; that "the suggested price of

$1,000 per day to 'Columbia' must be in full of

any and all claims by her owners, charterers, mas-

ter, officers and crew'\ and that the claims expected

to arise from the transaction against the under-

writers were "m respect to salvage services."

So, also, in a letter to Lloyd's Agent, W. R. Grace

& Co. savs:



"We, the undersigned, after due considera-

tion have decided that in order to proceed with
salving the S. S. Cuzco, ashore at Moche Bay,
it is essential we have the assistance of both
S. S. Columbia and Santa Alicia, these vessels

to stand by until services are no longer re-

quired" (Ap. p. 85).

The surveyors in charge of the salvage operations

of the "Cuzco"

"are unanimous, that if the Cuzco is to be
gotten off the assistance of both the Columbia
and Santa Alicia they consider essential" (Ap.

p. 89).

Appellee emphasizes to Lloyd's Agent '^the neces-

sity of her standing by to assist the Cuzco" (Apos-

tles, p. 89).

All this, and much more of the evidence, shows

that W. R. Grace & Co. considered the "Columbia's"

services as salvage services, and that the compensa-

tion of $1,000 per day was paid by the hull and

cargo underwriters of the "Cuzco" for services to

be rendered by the ship belonging to appellants, for

work and labor to be performed by appellants' cap-

tain and crew, for risks assumed by appellants

—

and not to reimburse appellee for expenses which it

would not have made, had not the benefits to be de-

rived or expected from its undertaking been greater

than these expenses. The evidence shows clearly

that W. R. Grace & Co. sought reimbursement for

these expenses out of the value of its steamer

"Cuzco" and the precious cargo, on board thereof.



On page 4 of its brief appellee states

:

"Wilson Bros. & Co. refused to wait for their

share of the money until the adjustment was
completed, and demanded immediate payment."

Appellee, of course, intends to convey the im-

pression that Wilson Bros, demanded immediate

payment of their share of the salvage money; for

the charter-hire was admittedly due at that time.

The uncontradicted evidence is that, at the con-

ference for settlement, the representative of Wilson

Bros, inquird about salvage money and was told by

Mr. Carter that none was collectible, as the "Colum-

bia" did not save the vessel. This was said, al-

though at that time, admittedly, Grace & Co. had an

agreement whereby it was to receive "the sum of

$1,000 per day for the time actually spent by the

'Columbia' in standing by" (Brief, p. 3). Wilson

Bros, accepted Grace & Co.'s assurance and settled

for the overrun charter hire and the remaining items

shown in evidence.

Appellee does not deny that appellants were as-

sured by its manager that no salvage was received

or receivable. Assuming this assurance, therefore,

as a conceded fact, does it not follow that appellants'

alleged refusal "to wait for their share of the

mone}^", and demand for "immediate payment"

could not possibly refer to money received for sal-

vage services'? If it were not a fact that appellants

were assured that no salvage money was to be di-

vided, would not appellee have been vitally inter-
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ested in contradicting Mr. Johnson's testimony

proving this fact ? Would not Mr. Carter, when he

followed Mr. Johnson on the witness stand, have

been asked: Is it true that you told Mr. Johnson

that there was no salvage? And would not Mr.

Carter have been sure to testify that it was not true ?

In fact he testified

:

''Our entire argument was based on what tvas

the then value of such a ship. Of course, rates

were changing a great deal, and there were not
many vessels left to be chartered, which made
quite room for argument between Mr. Johnson
and myself as to what ivas the proper rate to

pay him."

Thus it appears by appellee's own testimony that

the proper charter-rate to which appellants were

entitled for the over-run of the charter was the ex-

clusive subject of their negotiations. Surely Wilson

Bros. & Co. were entitled to immediate payment of

this charter hire, and under no obligation to wait

until the adjustment was completed.

On page 4 of its brief appellee also states

:

"These negotiations terminated in the pay-
ment by Grace & Co. to Wilson Bros. & Co., in

full satisfaction and settlement of all claims,

of the sum of $11,626.79 on April 24, 1917."

Is it probable that the entire argument, between

Mr. Carter and Mr. Johnson, would have been based

upon the question, what was the proper charter-rate

to pay, if the negotiations, and the subsequent set-

tlement, had been intended to include the salvage



share to which appellants were entitled? Would

not a great deal of time and argument have been,

consumed hy Mr. Carter, during these meetings, in

showing all the various items of expense to be de-

ducted, from the sum received, or to he received hy

Grace & Co. before an equal division tvas to he

made? There are many pages of argument in ap-

pellee's brief devoted to an alleged showing that

Grace & Co. 's expenses, added together, were greater

than the sum received for salvage; it is certain that

a great many, if not all, of these arguments would

have been used by Mr. Carter if, during the negotia-

tions with Mr. Johnson, salvage had been contem-

plated or intended as an item of settlement. Yet it

follows clearly from the testimony of both these

gentlemen that the subject of W. R. Grace & Co.'s

expenses was not even mentioned.

On pages 5-8 appellee expounds a so-called "Pre-

liminary Consideration." The answer to this part

of the argument is that the testimony on the sub-

ject of the alleged agreement of "accord and satis-

faction" shows no substantial conflict. Also, that

there was no mere "finding of fact" involved, but a

conclusion of law. The written statement of the

settlement, prepared by appellee, was the culmina-

tion of the previous oral negotiations, and was ac-

cepted by appellants as a correct statement of the

items of the settlement. It shows that no salvage



was settled. Mr. Johnson's oral testimony shows

unmistakably that no salvage was included in the

settlement, and Mr. Carter's testimony shows that

"the point of salvage was not expressly considered"

(Apostles, 111). We have shown in our brief (pp.

30-36) that, even if the oral evidence were alone

relied upon, and the written evidence disregarded,

it would be clearly insufficient to support a finding

that the final settlement included the salvage claim.

We contend, however, that the oral evidence should

not be considered, being superseded by the written

statement of settlement; and further that, even if

the alleged settlement of the salvage had a basis in

fact and in law, it would not be binding upon appel-

lants, being without consideration.

Brief p. 10 : Appellant cites Be Johnson Literage

Co., 240 Fed. 435. This case- is one based upon a

demise charter, under which the charterer is owner

pro hac vice.

On the same page appellant contends that the

theory that there was a conversion of the vessel by

the appellee was not raised in the court below, and

in the same breath cites a statement by the trial

court showing that ''something has been said about

the conversion of the steamship."

Our point, as far as this phase of the case is con-

cerned, is this: Assuming the correctness of ap-

pellee's contention that net salvage only is to be
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divided, we contend that, to ascertain the amount of

net salvage, the court should not have considered the

alleged expenses of an act which, if not in the nature

of a conversion, was certainly a deliberate and high-

handed breach of the contract. There is in this

regard no difference between a wilful and deliberate

breach of the contract, and a wrong in the nature of

a conversion.

Brief pp. 12-14: Appellee contends that the de-

tention of the steamship off Salaverry was "legally

an act of the owners and not of W. R. Grrace & Co.

"

The grim humor of this contention, as applied to

the facts of this case, is apparent when it is re-

called that W. R. Grace & Co. (now claiming that

it was then engaged in a ''joint adventure", but

being in reality embarked on a frolic of its own)

ordered this vessel, while in its own territory in

South America, to deviate from her course, indif-

ferent to the performance of its charter obligations,

and held her, "in spite of the threatening suit"

(Apostles, p. 93).

The cases cited on page 13, purporting to show

that the "Columbia" "was at all times in the absolute

coutrol of her owniers" do not support this conten-

tion. They hold that the charterer, under a govern-

ment charter, is not responsible for the navigation

of the ship, ^^ffotv she shall be navigated to get

there is a matter entirely within the owner's hands"

(The Volund, 181 Fed. mQ, cited by this court in
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The Beaver^ 219 Fed. 142). But the provision that

the captain shall be under the orders and direction

of the charterers as regards employwient authorized

the charterer to designate the place to which she

should proceed (subject to the owner's right to

have her redelivered in accordance with the terms

of the charter-party). Certainly the detention of

the "Columbia" during the first ten days in March

was not an act of the owners ; for they were resting

upon the assurance given by Grace & Co. that the

"Columbia" had left Antofogasta for home on

February 24th (Apostles, p. 62). When they

learned, on March 9th, that the vessel had been

ordered to Salaverry, they used every means to se-

cure prompt redelivery of their steamer, including

threats of a suit (Apostles, p. 93), but it required a

strong stand and the lapse of another ten days

before they succeeded in inducing appellee to permit

the steamer to go home. The record shows that the

only way in which appellants could communicate

with their captain was through appellee. The latter,

in its correspondence, emphasized constantly the

necessity of using the services of the '

' Columbia '
' in

the salvage work, and has established its disregard

of appellants' wishes and directions firmly on the

record. Appellants had no power to direct the mas-

ter to proceed from Salaverry to the port of re-

delivery ; the power to direct, to detain or move the

"Columbia", was ph} tcally in the hands of ap-

pellee.
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Brief, page 15: Booker v. Pocklington S. S. Co.

case: We have distinguished this case in our brief

(p. 21). It is further distinguishable on the ground

that the expenses and losses of the owner attribu-

table to the salvage services performed by the own-

er's property and servants are natural elements for

which the owner should receive credit; but this has

no application to the expenses of a charterer who

uses the owner's ship in defiance of the interests of

the owner, being actuated by the exclusive desire to

salve another ship and cargo in which he has a pro-

prietary interest.

Brief, page 16: The Kanawha case is easily dis-

tinguishable. In the first place, the charter-party

provision relative to salvage is different; in the

second place, it is a case of joint adventure, where

both parties agreed on the salvage expedition.

Incidentally it should be noted that, apparently,

appellee, in some portions of its argument, contends

that the provision in the charter-party of the

''Columbia" gave appellee a right to engage in a

salvage undertaking, her owner nolens volens; but

such a contention is set at rest by the Kanawha
case, holding that the effect of the provision is ''to

make the charterer a joint adventurer with the

owner in any salvage service undertaken by the

master", and recognizing that salvage business is

primarily master's, or owner's, and not charterer's

business, and, when undertaken by the master or
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owner during the charter period, the charterer, as a

joint adventurer, becomes entitled to an equal share

of the compensation.

Brief, p. 20 : On this page occurs a characteristic,

but we think fatal illustration of appellee's position,

to this effect: If we, the charterers, had not sent

the ^'Columbia" to Salaverry, she would have ar-

rived in San Francisco on March 17, 9 days before

expiration of the charter; we would therefore have

saved 9 x $350, or $3,150 ; hence we charge this

expense against the owners.—This argument might

have force if the owners had compelled the charterer

to embark on salvage and undergo this expense inci-

dentally to the salvage operation, or if salvage had

at least been agreed upon as a joint undertaking;

but the argument assumes a humorous aspect when

it is remembered, how easily and certainly the al-

leged expense could and would have been avoided by

W. R. Grace & Co., had they not, as business men,

figured that the profits derivable from the saving of

their ''Cuzco" and cargo would more than pay the

expenses which they are now attempting to charge

against the owners. Another easy way to save the

expense would have been to mind the owner's

protests.

Brief, p. 27 : Appellee states

:

''Johnson * * * knew, or must have
known, that the underwriters would not allow

Grrace & Co. $1000 per day for the mere negli-

gible services which the S. S. Columbia actually



13

rendered to the S. S. Cuzco" (Similar state-

ments on p. 33).

This statement is incorrect. The uncontradicted

evidence is that Mr. Carter told Mr. Johnson that

W. R. Grace & Co. could not collect any salvage

(although, in fact, Grrace & Co. then had a contract,

whereby they were to receive $1,000 per day). We
do not intimate that Mr. Carter told Mr. Johnson

an untruth; for we believe that Mr. Carter then

had the same belief which his counsel are advocating

with so much zeal, viz., that salvage compensation

is recoverable only when the salvage services are

successful; that the "Columbia" services were

"negligible", and therefore no compensation was

due; that therefore the $1,000 per day received by

Grace & Co. was compensation for something else

than salvage, and therefore no account need be

rendered to the owners of the steamer. Mr. John-

son was entirely dependent upon the information re-

ceived by Mr. Carter, and he certainly was justified

in assuming that Grace & Co. must have considered

the services of the '

' Columbia '

' of the greatest value

to tliem, in view of the fact that they used these ser-

vices in defiance of all requests, demands and threats.

Brief, p. 33 : Appellee states

:

"The detention at Salaverry and the overlap
of the charter party were in substance and
effect one and the same thing."
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The detention at Salaveriy was for over twenty-

one days, the overlap of the charter-party was

for over sixteen days. The payment made by

appellee to appellants, on settlement of the charter

account, was for the number of days during which

appellee used the "Columbia". It is true that "no

overlap would have resulted except for the detention

at Salaverry"; but both detention and overlap were

appellee's free choice, in defiance of appellants'

rights; they could and should have been avoided by

appellee, and appellee could have saved the addi-

tional charter-hire by avoiding them. ''Hire" is

payment for the time of the ship ; the payment which

appellee made, on April 24th, was, by its own writ-

ten admission, for the time during which appellee

used the ship for its own exclusive purposes and by

its own exclusive choice. This payment had nothing

to do with salvage. Had appellee retained appel-

lants' ship for the exact period of the charter-party,

but she had been used, during that period, for a

salvage service, the compensation for such services

would have to be accounted for separately, and over

and above the charter-hire.

On page 35 appellee refers to the rule that "a

contract may always be explained by reference to

the circumstances." This rule is cited to support a

contention that the word "hire", in the contract,

really meant "salvage", or meant "hire plus sal-
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vage." The answer is, that the oral evidence does

not support the contention; but even if it did, we do

not believe that the court, in construing the word

''hire" on page 76 of the Apostles, would for a

moment permit the consideration of an alleged oral

conversation, held previous to the making of the

writing, to the effect that two intelligent merchants

meant ''salvage" when they said "hire". If "sal-

vage" had been intended to be settled by the written

statement of the settlement, which was the culmina-

tion of the oral negotiations, there would have been

an additional item, reading :

'

'By share of salvage '

'

;

or else the item "By hire" would have read: "By
hire and salvage." The "dispute" between Mr.

Carter and Mr. Johnson, referred to on page 38 of

appellee's brief, referred solely to the amount of the

market rate of charter freights at the expiration of

the charter-party; the evidence discloses no real

dispute as to this item, and certainly no dispute on

the subject of salvage; for Mr. Johnson believed Mr.

Carter's statement. The authorities cited by ap-

pellee refer to "mere checks" and are not in point;

appellee has made no attempt to refute or dis-

tinguish the authorities and principles discussed in

appellants' brief, pages 37-40.

On page 41 appellee states:

"The testimony of both Carter and Johnson
in connection with the rate of $25,650, or $500
per ,day in excess of the charter party rate,
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shows that it was based upon the detention at

Salaverry * * *."

As to this statement we desire to call the attention

of the court to two facts:

First, that the payment of the additional charter-

hire was not based upon the detention at Salaverry.

Appellants would have been entitled to exactly the

same payment, if appellee had used the "Colum-

bia" in the South American trade for the same

length of time, or if they had detained her at Anto-

fogasta to secure a return cargo. The payment had

nothing to do with the detention at Salaverry; for

the same sum would have been due, had the steamer

been detained by any cause whatever except '^ de-

ficiency of men or stores, breakdown of machinery,

stranding, fire or damage preventing the working of

the vessel for more than twenty-four (24) running

hours" (Apostles, p. 127).

Second, the rate of $25,650, or $855 per day is

the exact market rate for the charter of vessels as of

March 26, 1917 ($9.50 per ton D. W.). Appellee is

fond of reiterating that this is "$500 per day in

excess of the charter party", with the apparent

object of suggesting the false inference that ap-

pellee was paid one-half the per diem share

received by appellee as salvage. In fact, however,

the market charter rate per day, on March 27, 1917,

was $855 per day. This was $505 in excess of the

charter rate expressly agreed in the charter-party

for the proper charter period, J)ut was the exact
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charter rate impliedly agreed in the charter-party

for any overrun (Appellants' brief, pages 45-47).

It is not true that appellants received, in the settle-

ment, one cent more than the charter-hire which was

due them, whether the ''Columbia" was at Sala-

verry, Antofogasta or any port within the charter-

party; the truth is, that the}^ received the precise

amount due them as hire, without regard to salvage.

On page 43 appellee states

:

"It can hardly be questioned, in view of the
circumstances of the parties, that the 'hire' so

called was based upon the expense incurred hy
the detention of the ship at Salaverry and that
both parties therefore understood fully what)

was covered by this item."

In addition to the reasons previously given in our

argument, a glance at the statement (Apostles, pp.

76, 77) will convince the court that appellee is mis-

taken; for the statement of account contains one

express item "Salaverry Agencies Co. Invoice

* * * 609.22." Presumably this item covered

some "expense incurred by the detention of the ship

at Salaverry."

On page 44, appellee cites from 2 Williston, Con-

tracts, p. 1252. We think that the rule cited clearly

supports appellants' contention. The writing in

the instant case is not an "instrument which merelv
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purports to recite facts—like a receipt", but was the

final '^integration or memorial" of the agreement

of settlement; therefore "it necessarily follows that

any transaction between them outside of this me-

moriaP' (such as preliminary conversations) '' can-

not affect their obligations in regard to the matter."

Appellee's authorities on pages 45-48 are not

apposite. They are all collected from note 62 of

22 C. J. 1142, in connection with the general rule

relative to "Writings Not Contractual." The rule

applicable to the instant case is, however, the rule

stated in 22 C. J. 1139, 1140, under the heading of

^'Receipts Amounting To Accord and Satisfaction''

(cited in our brief, pp. 39-40), and in 22 C. J. 1138,

Sec. 1522. Appellee admits that there was an

"agreement of accord and satisfaction" (appellee's

brief, p. 49).

On pages 50-52, appellee makes the point that

"the fact that payment to Wilson Bros. & Co. was

made immediately^ to wit, on April 24, 1917, and

not in accordance with the general average adjust-

ment, is sufficient consideration to support the agree-

ment under the rule that a payment of a less

amount made in advance of the due date is a good

and valuable consideration". The obvious answer

is that "hire" was due on April 24, 1917, and that

receipt of "hire" is not a consideration for a com-

promise of "salvage". Appellants received nothing

for salvage on April 24, 1917.
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On pages 52-53, appellee says:

''At the time Grace & Co. sent to Wilson
Bros, the check for $11,626.79, Wilson Bros,

knew that full settlement for this amount had
been agreed upon, and the acceptance of the

check under these circumstances constituted

good and valuable consideration for the settle-

ment. '

'

A correct statement of the situation would be that

Wilson Bros., when they accepted the check, agreed

that the amount of the check should settle the

account stated, item for item, by appellants in their

writing; the acceptance of the check was good and

valuable consideration for the settlement of ''Hire"

and each and every one of the items specified, but

not for outstanding claims not specified—least of all

a claim which is in no wise germane to the items

specified.

On pages 54-56, appellee argues that the payment

received by W. R. Grace & Co. is not "salvage"

within the meaning of the charter-party provision,

saying that "Grace & Co. was actually paid for the

detention of the vessel * * * through the medium
of a general average award. The payment therefore

constituted general average and not salvage." We
confess that we cannot follow this reasoning. The

fact that a claim has been paid in general average

cannot determine the nature of the claim. Nor can

we appreciate the statement (p. 56) that "the situa-

tion is analogous to a case of disagreement between
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part owners of vessels—if one group ventures forth

against the will of the other, the latter are not en-

titled to any share of the proceeds." Does appellee

contend that it had a right to use appellants' ship to

venture forth upon this salvage expedition against

the will of the owners of the ship ? Or does appellee

contend that Wilson Bros, have forfeited their claim

to a share of the proceeds because appellee collected

the salvage remuneration against the will of ap-

pellants ?

Brief, p. 57: The amount paid to appellants by

appellee was paid as the exact amount of charter-

hire for the overrun period of the charter, as agreed

in advance by appellee, and as sanctioned by law in

the absence of an agreement. The only question

which the parties settled by negotiation was, whether

the market rate of hire was $9 per day or $10 per

day; they agreed that it was $9.50 per day, and

thereupon the exact amount payable was mathe-

matically determined as the exact amount paid for

hire in the settlement.

The record shows that appellee agreed in the

charter-party to give to appellant the equal benefit

to be received from ''salvage"; that appellee did

receive a sum from the owners or underwriters of a

vessel stranded and to be salved; that appellee

claims, contrary to the law and the facts, that the

services rendered by the "Columbia" were not

salvage services and that the sum received by them
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was, tlierc'l'ore, something different from "salvage";

that, both in law and in fact, and in the opinion of

appellee at the time, the services rendered by

the ''Colmnbia" were necessary and valuable for

the protection of the stranded ship and her cargo,

and were salvage services; and that appellants are

entitled in law, and in all business fairness, to one-

half of the sum received by appellee.

We respectfully submit, therefore, that the decree

of the District Court should be reversed and a de-

cree ordered in favor of appellants in the sum of

$12,152.77, with interest and costs.

Dated, San Francisco,

November 26, 1924.

Respectfully submitted,

Louis T, Hengstlee^

Frederick W. Doer,

Proctors for Appellants.
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No. 4270

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Henry Wilson, F. A. Wilson and

W. T. Wilson,
Appellants,

vs.

W. R. Grace & Company (a corporation),

Appellee.

APPELLANTS' PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

Appellants in this case resioectfully present their

petition to this honoi'able court for a rehearing of

this cause. This petition will be strictly confined

within the scope of the opinion filed on March 16,

1925, and is made because appellants believe that

they are deprived of their moral right to receive

an agreed share of a compensation actually col-

lected for them by appellee, and that a proper appli-

cation of the Parol Evidence Rvile to the circum-

stances of this case is not a technical method of

securing an otherwise doubtful advantage, but w411,
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in this case, produce the enforcement of a moral

right.

Briefly the facts are these

:

Appellants, owners of a vessel, made a charter-

part}^ with appellee, charterer, wherein it was pro-

vided that salvage should be for the equal benefit of

the parties. Between March 1, 1917, and March 22,

1917, a salvage service was rendered for which ap-

pellee received admittedly $21,472. After redelivery

of the vessel to appellants, appellee paid to appel-

lants $11,626.79, explaining that the payment was

''in settlement of account to date per our state-

ment #2331 attached". This statement, composed

by appellee recited expressly, item by item, the

mutual claims settled ; these items were stated to be

(1) hire; (2) wireless and waiters; (3) overtime;

(4) meals—passengers; (5) meals—stevedores, etc.;

(6) wireless messages.

However the trial court found, on this written

evidence and oral testimony admitted, that the

salvage arising out of the charter-party was in-

cluded in this settlement. Had appellee attempted

to show, by oral testimony in the face of this written

agreement, that the disputed salvage claim was set-

tled by appellee's payment of the item ^'tvireless and

tvaiters", or the item ''overtime", or the items

''meals", the trial court would presumably have

discouraged such an attempt by applying the rule.

But the court permitted appellee to show by oral

testimony that the parties, by settling the claim for



*'liire", agreed to settle for "salvage". Not only

this, but appellee was perinittecl to show by oral

testimony that a claim for a salvage share earned

hettveen March 1, 1917, and March 22, 1917 (twenty-

two days), was settled by a payment which appel-

lee stated was made for ^'hire from 7:00 P. M.,

March 26, 1917, to 12:30 P. M. April 12, 1917, six-

teen days seventeen and one-half hours".

No reported instance of so striking a disregard

of an established rule of law could be found in the

books, and we do not believe that this court, by

affirming the decision of the trial court, would de-

sire to record a rule that, after two parties have

made an express written agreement for the settle-

ment of charter-hire earned; in April, one of them

could show by oral evidence that such an agreement

included a settlement of salvage earned in March.

"Hire" was the amount which appellee owed to

appellants for the normal use of the ship for sixteen

days after March 26. "Salvage" was the amount

which appellee collected as trustee for appellants,

from third parties for the abnormal use of the ship

before March 26.

We respectfully submit that the authorities cited

in the opinion of this court, in support of its deci-

sion, do not apply to this case.

Section 1647 of the Civil C'ode applies to a case

where a written contract needs explanation. In

United Iron Works v. Outer Harbor Co., 168 Cal.



81, 84, the Supreme Court of California, referring

to this and another section, says:

"These sections but enact the common law
rule. It is never within their contemplation
that a contract reduced to writing and executed
by the parties shall have anything added to it

or taken away from it by such evidence of

'surrounding circumstances'. This rule of evi-

dence is invoked and employed only in cases

where upon the face of the contract itself there

is doubt and the evidence is used to dispel that

doubt, not by showing that the parties meant
something other than what they said, but by
showing w^hat they meant hy what they said.''

There is no doubt on the face of the instant agree-

ment of settlement. It was written by one party

and accepted by the other: it does not mention sal-

vage, nor are the items m^entioned germane to sal-

vage. Appellee, under this section, should not be

allowed to show that appellee meant '' salvage" when

it said ''hire"; least of all that it meant "salvage

before March 26", when it said "hire after March
26".

It should be noted also that many "surrounding

circumstances" are properly admissible to put the

court in the place of the parties to the agreement,

but that oral declarations of intention, which con-

tradict the writing, are always excluded.

The passage from Jones on Evidence, section 453,

cited by the court, is taken from chapter 15, en-

titled "Parol Evidence to Explain Writings". It

would be applicable if the court had before it the



construction or explanation of the words: ''hire

from 7:00 P. M. March 26, 1917, to 12:30 P. M.

April 12, 1917 '

', micler the charter-party ; but surely

these words are so plain and unambiguous that the

court does not require extrinsic evidence relative to

salvage in order to ascertain their true meaning.

The general term "charter-hire", used in a written

agreement, defines the sum which the charterer owes

to the owner for the normal use of the vessel ; it has

no connection with any sum which either charterer

or owner may have received for an abnormal use

from a third party. In Apri], 1917, appellee stated

in writing (and appellants agreed to the statement)

that the sum paid settled ''hire from March 26 to

April 12". Nevertheless, appellee was permitted to

contend that the sum paid settled also salvage

earned from March 1 to March 22. This parol

testimony contradicts the written instrument and

varies it by adding to it. No clearer illustration of

a violation of the parol evidence rule could be found.

How could previous "acts, negotiations and state-

ments" referring to the salvage claim ''throw light"

on the question, what the parties to this charter-

party did when they settled for "hire from March
26 to April 12"?

That the author quoted did not, in the statement

quoted in the opinion, refer to the circumstances of

this case, is shown in another part of the same

section {Jones, Sec. 453), where the author states:

"Parol evidence is not admissible to prove
that other terms than those expressed are



agreed to or that the parties have other inten-

tions than those to be inferred from it" (the

instrument in writing).

Which means that, when appellee declared in

writing, that the sum paid in settlement was for

six items expressly stated, it cannot legally show by

parol evidence that a seventh item, in no way ger-

mane to the others, was agreed to be settled.

The section from which the court quotes (Sec.

453) is headed: ''Proof of surrounding facts".

The section following (Sec. 454) is headed: ^'Such

evidence only received tvJien the language is of

doiihtful import". In the latter section the author

says:

"It will also be found that in the cases where
evidence of the declarations of parties has been
received, the language of the writing admitted

of m,ore than one construction, either upon its

face or as explained by the parol evidence con-

cerning the suri'ounding facts or identifying the

subject matter or the parties.*'

The language: "Hire from March 26 to April

12" does not admit of more than one construction.

It would not admit of any contention that it could

cover salvage accruing during the same period from

March 26 to April 12, much less a contention that it

covers salvage accruing during a previous period.

The Supreme Court cases cited do not apply to

the instant case.

In Bradley v. Steam Pachet Co., 13 Pet. 85, the

terms of the writing w^ere: "for the use of the



steamboat Franklin, until the Sydney is placed on

the route." This language is ambiguous. To un-

derstand what the parties meant, it was necessary

to look at the circumstances surrounding the Frank-

lin, and the Sydney. The court said:

''The rule of law, which admits extrinsic evi-

dence for the purpose of applying a written
contract to its suhject-matter, justifies its ad-
mission, beyond tJie mere designation of the

thing, or corpus, if we m.ay so express it, on
which the contract operates, and extends so far

as to embrace the circumstances which accom-
pany the transaction, when, without the aid of
those circumstances, the written contract could
71 ot he applied, to its proper suhject-matter/'

This rule would admit, in the instant case, ex-

trinsic evidence as to the identity of the ship hired,

the amount of hire from March 26 to April 12, the

market rate for her use, etc. ; but it does not justify

extrinsic evidence of a verbal declaration that the

hire paid was intended to cover the salvage due.

In United States v. Bethlehem Steel Co., 205

U. S. 105, the question was, w^hether the parties

intended, by the language used in a written contract,

stipulated deductions for delay as a penalty or as

liquidated damages. Obviously an amhiguity, "the

true meaning of lan^guage that is not wholly free

from doubt" (p. 118) was involved. To clear up

the ambiguity, the facts surrounding the case and

the prior negotiations were admitted.

In the instant case many facts surrounding the

case were properly admitted; but the language:
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'^hire from March 26 to April 12" was perfectly

clear and oral declarations to show that the lan-

guage: ''hire from March 26 to April 12" was in-

tended to cover ''salvage from March 1 to March

22" are almost as flagrantly opposed to the rule as

would be declarations offered to show that "hire

from March 26 to April 12" meant "meals for

passengers or stevedores".

In Lowrey v. Hawaii, 206 U. S. 206, the question

was, what was meant by "sound literature and solid

science" in a written agreement between the par-

ties. One party contended that the agreement was

clear and unambiguous and that extrinsic evidence

could not be resorted to; but the court admitted

extrinsic evidence, because "we cannot concur with

this view. There is quite a range of meaning in the

words 'sound literature and solid science' ". In

other words, it was a case of ambiguity.

The range of meaning of the words: "hire from

March 26 to April 12" does not extend beyond the

charter-party, with its provisions relative to char-

ter-hire, express and implied. Certainly the range

of meaning of these words does not embrace any

question of salvage accrued at a different period of

time.

The true rule of the Supreme Court of the United

States, as applicable to the instant case, is laid

down in Delatvare Indians v, Cherokee Nation, 193

U. S. 127.



In that case an agreement entered into between

the .Delaware and C^herokee Nations was before the

court. It was insisted that the agTeement should

not be literally enforced in view of the understand-

ing of the Delawares, and that, in view of the char-

acter of the contracting parties, they should not

be held to the strict rule of evidence which denies

the competency of parol testimony to contradict

written agreements. The Supreme Court held, how-

ever, that the agreement was not open to explanation

hy parol evidence of the understanding of the par-

ties. It was said:

'^We can perceive no room in this case for a

departure from the familiar rules of the latv

protecting written agreements from the uncer-

tainties of parol testimony. * * * Nor can ive

find a latent amhiguity in the terms of the con-

tract tvhich requires the admission of parol tes-

timony to explain its effect. In the light of the

circumstances and the language used in the

writing, its construction is not rendered diffi-

cult because of latent ambiguities."

This language is literally applicable to the facts

of the instant case and controls it even more per-

fectly by reason of the fact that tlie contractant

who seeks to avoid the eftect of the rule is not a

Delaware Indian, but an exceedingly modern char-

tering firm renowned for astuteness, and exception-

ally competent to know just what it is settling in a

written agreement for charter-hire of a ship from

March 26 to April 12.
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The proffered oral declarations of an intention

inconsistent with the writing are inadmissible. It

is rather shocking to think that appellee should

be permitted to say now to appellants: The agree-

ment which I, myself, drew in words offering to

settle 'Hiire'^ in April, and on the basis of which

you accepted my check as a settlement of your claim

for ''hire" in April, was really intended by me to

be also a settlement of your claim for salvage in

March. There is a moral issue involved in the

proposition that merchants should be held to their

agreements in the form in which they have been

written down (a fortiori the merchant that wrote

the agreement), and should not be permitted to

plead supposed verbal understandings inconsistent

with the language which they used.

Another consideration in favo]' of appellants has

been overlooked by the court in its opinion: As to

the alleged oral understanding that the pa,yment

should settle salvage appellee had the burden of

proof and was required to show a preponderance of

evidence. Our natural bias in favor of the client

may possibly affect our vision; but it seems impos-

sible for us to find (even disregarding Mr. John-

son's testimony) that appellee's evidence supports

its defence. The evidence introduced by a^Dpellee

consists of (1) the written statement; (2) Mr. Car-

ter's testimony of the oral declarations bearing on

salvage. This evidence is clearly insufficient to

establish the attempted defence.
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For the reasons stated the undersigned respect-

fully pray that appellants ma}^ be granted a re-

hearing.

Dated, San Francisco,

April 4, 1925.

Lons T. Hengstler,

Feederick W. Doer,

Proctors for Appellants

and Petitioners.

Certificate of Counsel.

I hereby certify that I am of counsel for appel-

lants and petitioners in the above entitled cause and

that in my judgment the foregoing petition for a

rehearing is well founded in point of law as well as

in fact and that said petition for a rehearing is not

interposed for delay.

Dated, San Francisco,

April 4, 1925.

Louis T. Hengstler,

Of Counsel for Appellants

and Petitioners.
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Attorneys for the Plaintiffs and Plaintiffs in

Error.

W. H. RAGER, Anchorage, Alaska,

Attorney for the Defendant, Jewel Gold Mining

Company, and Defendant in Error. [1*]

In the District Court for the Territory of Alaska,

Third Division.

J. M. DIKEMAN, No. A-299,

W. A. BAKER, No. A-300,

MARAH L. WHITNEY, No. A-304, 305,

ERNEST GOVE and A. J. BROWN, No. A-306,

MIKE ZAKULA, No. A-310,

J. C. MURPHY, No. A-315,

Plaintiffs,

vs.

JEWEL GOLD MINING COMPANY, a Corpora-

tion, and JEWEL MINING SYNDICATE,
a Corporation,

Defendants.

DECREE.
BE IT REMEMBERED: That the above-en-

*Page-nuinber appearing at foot of page of original certified Tran-

script of Eecord.
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titled action came on regularly for trial before the

Court at Anchorage, Alaska, on the 28th day of

December, 1922, the same being an adjourned day

of the special November, 1922, term of said Court.

The plaintiffs appeared in person and by their

attorneys James S. Truitt, Leopold David, and

Arthur Frame. Defendants appeared by their at-

torney W. H. Rager, Esquire. It appearing to

the Court that the matters in controversy in all

•of the above-entitled actions involved the fore-

closure of labor liens on behalf of the plaintiffs and

their assignors on the property of the defendants,

which property in each case is identical, an order

of the Court was duly made consolidating the said

actions pursuant to the provisions of Section 10

of Chapter 13 of the 1915 Session Laws of the

Territory of Alaska, and directing that all further

proceedings be had in the above-entitled cause

No. A-299, wherein J. M. Dikeman is plaintiff,

and that all findings, judgments and decrees be

filed and entered therein. Thereupon both oral and

documentary evidence was introduced on behalf of

the plaintiffs in each of said causes, the defendants

not offering any evidence, the Court having heard

the evidence and proof offered on behalf of the

said parties and the arguments of attorneys, and

being fully advised in the premises, and the said

cause being submitted [2] to the Court for its

decision, and the said Court having considered the

same and having heretofore made and signed its

findings of fact and conclusions of law wherein it

announced its decision in favor of said plaintiffs
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as in said findings set forth; now therefore on

motion of the said attorneys for the said plaintiffs,

it is hereby ordered, adjudged and decreed that the

liens of claimants J. M. Dikeman for the sum of

$650.00, Freeman Chessey for the sum of $588.00,

Tony Polo for the sum of $513.00, Steve Thornton

for the sum of $6'46.00, James O 'Day for the sum of

of $639.00, J. G. Hately for the sum of $826.00,

James Dolan for the sum of $1020.00,and Thomas
Downes for the sum of $315.00, all now held and

owned by J. M. Dikeman, the plaintiff in cause

No. A-299, amounting in all to $5,197.00; and the

liens of claimants W. A. Baker for the sum of

$407.00, Jack Wheaton for the sum of $822.00,

A. J. Bubnick for the sum of $422.40, Charles Huff

for the sum of $544.00, H. J, Wilson for the sum of

$722.00, Elmer Larson for the sum of $882.00,

Earnest Levin for the sum of $738.00, Henry Riss

for the sum of $516.00, and Gene Shanklin for the

sum of $1044.00, amounting in all to $6,097.40, and

all now held and ovmed by the said W. A. Baker,

plaintiff in cause No. A-300; and the liens of

claimants Marah L. Whitney for the sum of

$1446.00, John Malincheff for the sum of $1446.00,

and Clarence W. Whitney for the sum of $590.00,

amounting in all to $3,482.00, and all now held and

owned by the said Marah L. Whitney, the plaintiff

in causes No. A-304 and A-305; and the lien of

claimant Ernest Gove for the sum of $738.00, one

of the plaintiffs in action No. A-306; and the liens

of claimants Rade Stetich for the sum of $499.00,

Mike Vivovitch for the sum of $321.00, and Eli
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Rodovich for the sum of $498.00, amounting in all

to $1318.00, and all now held and owned by Mike

Zakula, the plaintiff in cause No. A-310; and the

liens of claimants 0. E. Nelson for the sum of

$198.00, and Peter Cannoh for the sum of $531.00,

amounting in all to $729.00, both now owned and

held by J. C. Murphy, the plaintiff in cause

No. A-315; are and have been since the date of the

filing and recording thereof, each and all valid and

subsisting liens upon and against the interest of

the defendants Jewel Gold Mining Company, a

corporation, the owner of said property and premi-

ses, and the Jewel Mining Syndicate, a corporation,

[3] the lessee of said property and premises in

and to all those certain quartz mining claims de-

scribed and known as the Jewel, Nugget, Sheep,

Goat, Cub, Bear, Moose, Caroline, Goldie, Nellie

and Gladys, and the said claims form a group

generally known as the Jewel Mine, being situate

on the left limit of Crow Creek in the Knik

Recording Precinct, Territory of Alaska, Third

Division, together with the mill used in connection

therewith, situate about 1500 feet in a westerly

direction from the mine workings, and being a

twenty-ton Standard Ball Mill with compressors,

drills, and equipment, together with appurtenances;

and it is further ordered, adjudged and decreed

that the said described property and premises may
be sold in the manner prescribed by law to satisfy

the said liens, the costs nd expenses, and that from

and 'out of the proceeds of such sale, the said plain-

tiffs or their attorneys be paid in the first place, the
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cost and expenses of and incidental to the sale,

and the sum of $2,648.60, attorneys' fees herein;

also the sum of $250.93, paid for filing and pre-

paring the said liens and the sum of $17,561.40

being the total amount of said liens together with

interest thereon at the rate of eight per cent per

annum, amounting at the date of the trial of this

case to wit, December 28, 1922, to the sum of

$482.16, making altogether the sum of $20,943.09,

together with cost of said several suits taxed by the

Clerk at $ , with interest on said amounts from

the 28th day of December, 1922, until paid.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED, that from the moneys arising

from the sale of said property and premises, the

said plaintiffs mentioned in this decree be paid in

proportion to the amounts of their several claims,

together with interest, costs, expenses, and at-

torneys' fees; costs of suit and sale being first paid

in full, and that if the moneys arising from the

sale thereof shall be insufficient to pay the amounts

so found due the said several plaintiffs as above

stated, with interest, costs, and expenses of sale

as aforesaid, the United States Marshal for the

Territory of Alaska, Third Division, shall specify

the amount of such deficiency and balance due

upon this judgment in his return of said sale, and

that on the coming [4] in and filing of such

return, the said plaintiffs may have and recover

of and from the defendant Jewel Mining Syndicate

the amount of such deficiency and that execution

therefor may issue.
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Done in open court at Valdez, Alaska, this 13th

day of January, 1923.

E. E. RITCHIE,
District Judge.

Entered Court Journal Nio. 13, page No. 687.

[Indorsements] : Filed in the District Court,

Territory of Alaska, Third Division. Jan. 18, 1923.

W. N. Cuddy, Clerk. By
, Deputy. [5]

[Caption and Title.]

ALIAS EXECUTION.
The President of the United States of America,

To the United States Marshal for the Territory

of Alaska, Third Division, OREETING:
WHEREAS, on the 13th day of January, 1923, at

Valdez, Alaska, in the above-entitled court and cause,

a judgment and decree v^as duly made and entered

therein against the defendant corporations. Jewel

Gold Mining Company and Jewel Mining Syndicate,

wherein it was ordered adjudged and decreed that

the above-named plaintiffs and each of them were

entitled to and had a lien upon those certain quartz

mining claims belonging to said defendants, situate

on the left limit of Crow Creek, in the Knik Record-

ing Precinct, Territory of Alaska, Third Division,

and generally known as the Jewel, Nugget, Sheep,

Goat, Cub, Bear, Moose, Caroline, Goldie, Nellie and

Gladys, said claims forming a group generally

known as the Jewel Mine, together with the mill

used! in connection therewith, situate about 1500
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feet in a westerly direction from the mine workings,

and being a twenty-ton Standard Ball Mill with com-

pressors, drills and equipment, for the sum of $5197

in cause of action No. A-299, wherein J. M. Dikeman

is plaintiff; for the sum of $6097.40 in action No.

A-300, wherein W. A. Baker is plaintiff; for the

sum of $3482.00 in causes No. A-304 and A-305,

wherein Marah L. Whitney is plaintiff ; for the sum

of $738.00 in cause No. A-306, wherein Ernest Gove

and A. J. Brown are plaintiffs ; for the sum of $1318

in cause No. A-310, wherein Mike [6] Zakula is

plaintiff, and for the sum of $729.00 in cause No.

A-3'15, wherein J. C. Murphy is plaintiff, all of said

claims aggregating the sum of $17,561.40, besides in-

terest thereon at the rate of 8% per annum, amount-

ing at the date of trial of this cause, to wit : Decem-

ber 28, 1922, $482.16, and also the sum of $250.93

paid for filing and preparing said liens, and the sum

of $2648.60, attorneys' fees herein, making altogether

the sum of $20,943.11, besides the costs of said suits

taxed at $213.15, with interest on said amounts

from the 28th day of December, 1922, until paid at

the rate of 8% per annum, and

WHEREAS, it was also ordered, adjudged and

decreed that all and singular the property and

premises herein mentioned, against which the several

claims of lien are made be sold by the United States

Marshal for the Territory of Alaska, Third Division,

in the manner provided by law, and that out of the

proceeds of the said sale, the said marshal retain first

the amount of his fees and the costs and expenses

of said sale, and that he then pay to the plaintiffs
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or their attorneys the sum of $2648.60, attorneys'

fees in said suits ; the sum of $250.93 for preparing

and filing said liens and the balance of said indebted-

ness, amounting to $18,043.56, with interest thereon

at the rate of 8% per annum from the 28th day of

December, 1922, until paid and the costs of this suit.

NOW, THEREFORE, you, the said United States

Marshal, are hereby commanded to make levy and

sale, pursuant to the statute in such case made and

provided, of the hereinbefore mentioned and de-

scribed property and premises, and that after de-

ducting your costs, charges, fees, commissions and

expenses, you apply the proceeds of the said sale to

the payment of the indebtedness hereinbefore de-

scribed in the manner and order and to the several

persons and in the various amounts specifically

designated, with interest and costs ; and of this writ

make due return to the court within sixty days from

the receipt thereof, with your doings indorsed there-

on. Herein fail not and have you then and there

this writ. [7]

WITNESS, the Hon. E. E. RITCHIE, Judge of

said court, and the seal of said court hereunto affixed

this the 2d day of May, A. D. 1923.

[Court Seal] W. N. CUDDY,
Clerk.

By Robt. S. Bragaw, Sr.,

Deputy. [8]

United States of America,

Territory of Alaska,—ss.

MARSHAL'S R|ETURN.

I, H. P. Sullivan, United States Marshal in and
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for the Territor}^ of Alaska, Third Judicial Division,

do hereby certify that I received the attached execu-

tion on the 2d day of May, 1923, and that thereafter

and on the 2d day of May, 1923, I duly levied the

same upon the property in said decree mentioned,

and more particularly described as the Jev^el, Nug-

get, Sheep, Goat, Cub, Bear, Moose, Caroline, Goldie,

Nellie and Gladys lode mining claims, situate on the

left limit of Crow Creek, in the Anchorage Record-

ing Precinct (formerl}^ Knik Recording Precinct),

Territory of Alaska, Third Division, said claims

forming a group generally known as the Jewel Mine,

together with the mill used in connection therewith,

situate about 1500 feet in a westerly direction from

the mine workings, and being a twenty-ton Standard

Ball Mill with compressors, drills and equipment,

and that I duly gave notice of said levy and of the

sale of said property by posting a notice, particu-

larly describing the same, for four weeks prior to

the day of sale in three public places, one of which

notices was posted on the door of the postoffice in

Anchorage, Alaska, it being the postoffice nearest

to the place where the sale was to take place, and

that I also published a copy of said notice once a

week for the period of four weeks in the "Anchor-

age Daily Times," a newspaper of general circu-

lation, published in the town of Anchorage, Alaska,

and being the paper published nearest to the place

of sale, said notice being so published by me on the

3d, 10th, 17th, 24th, and 31st days of May, 1923, re-

spectively, printed copy of said notice being hereto

attached and made a part of this return ; that on the
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2d day of June, 1923, at the hour of two o'clock in

the afternoon of said day, I duly attended the said

sale and deeming it for the advantage of all con-

cerned and with the consent of the plaintiff in said

action, I postponed the said sale for the period of one

week or until the 9th day of June, 1923, at the hour

of two o'clock in the afternoon of said day, giving

notice of such postponement and adjournment hy

public proclamation made at the same time ; that on

the said 9th day of June, [9] 1923, at the hour of

two o 'clock in the afternoon of said day, at the front

door of the United States courthouse in the town

of Anchorage, Anchorage Recording Precinct,

Alaska, the same being the time and place specified

in said notice, I offered said property and the whole

thereof in one parcel as the most likely to bring the

highest price at public auction, and at said time and

place I sold said property and the whole thereof to

N. J. Gaikeme for the sum of $3,500.00', he being the

highest and best bidder, and the said sum being the

highest price offered therefor, and that I applied the

said sum of $3,500.00 first to the payment of the

commissions, costs and expenses of said sale,

amounting to the sum of $203.60, and the balance

thereof, to wit, the sum of $3296.40 I applied upon

the said execution as ordered in the said judgment

to the payment of the amounts adjudged to be due

as follows, to wit: to the payment of the attorneys'

fees allowed by the court in said suit in the sum of

$2648.60, with interest thereon at the rate of 8% per

annum from the 28th day of December, 1922,

amounting in all to $2732.12, and that I paid to
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Arthur Frame, the attorney for the plaintiffs in

suits A-299 and A-306 the sum of $918.20; to J. S.

Truitt, the attorney for the plaintiff in suit A-300

the sum of $958.10 and to Leopold David, the attor-

ney for the plaintiffs in suits A-304, AS^IO and

A-315 the sum of $855.80, and that the balance there-

of of the sum of $464.08 I applied to the payment of

the items $250.93 allowed for preparing and filing the

claims of liens in said suit and $213.15 for costs,

which amounts I paid to the said attorneys for said

plaintiffs, and I do further certify that after ap-

plying the proceeds of the sale of said property as

in said judgment directed and as hereinbeore stated

that there remains due to the several plaintiffs men-

tioned in the said action the following sums of

money, to wit; To J. M. Dikeman, the plaintiff in

action A-299 the sum of $5351.15, being the principal

and interest allowed to the date of trial, besides in-

terest thereon at the rate of 8% per annum from

the 28th day of December, 1922; To W. A. Baker,

the plaintiff in action A-300 the sum of $6259.69,

being principal and interest to the date of trial in

said cause and interest thereon at the rate of 8% per

annum from the 28th day of December, 1922; To

Marah L. Whitney, the plaintiff in action [10]

A-304 the sum of $3563.35, the same being the prin-

cipal and interest to the date of trial of said cause,

besides interest thereon at the rate of 8% per annum
from the said 28th day of December, 1922, until

paid; To Ernest Gove, the plaintiff in suit A-306

the sum of $767.35, being principal and interest to

the date of trial of said action, besides interest
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thereon at the rate of 8% per annum from the 28th

day of December, 1922, until paid; To Mike Zakula,

the plaintiff in suit A-310 the sum of $1357.83, being

principal and interest to December 28, 1922, the date

of trial of said action, besides interest thereon at the

rate of 8% per annum from the said 28th day of

December, 1922, until paid; To J. C. Murphy, the

plaintiff in suit A-315 the sum of $754.19, principal

and interest to the date of trial of said action, be-

sides interest thereon at the rate of 8% per annum
from the 28th day of Decmber, 1922, until paid;

that said several sums aggregate $18,043.56 in which

aggregate amount or the several sums due the plain-

tiffs as hereinbeore stated the said judgment remains

unsatisfied.

Dated at Anchorage, Alaska, this the 9th day of

June, 1923.

H. P. SULLIVAN,
U. S. Marshal.

By C. W. Mossman,

Deputy.

Marshal's Fees:

One levy 6.00

Comms 155.00

Pub. notice 42.60

Total $203.60

[Indorsements] : June 11, 1923. [11]
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[Caption and Title.]

CERTIFICATE OF REDEMPTION.
I, H. P. Sullivan, United States Marshal, in and

for the Territory of Alaska, Third Judicial Divi-

sion, do hereby certify that on this 23d day of July,

1923, the Jewel Mining Syndicate, one of the above-

named defendants, duly presented to me the evi-

dence of its right to make the redemption herein-

after described, and at the same time paid to me
as such marshal the sum of $3542.50, as and for the

redemption by it of the hereinafter described real

estate from a sale thereof made by the United

States Marshal of said Territory and Division, on

the 9th day of June, 1923, under and by virtue of

a judgment and decree of the District Court for the

Territory of Alaska, Third Division, made and en-

tered on the 13th day of January, 1923, in the office

of the clerk of said court, in the above-entitled

action, in favor of said plaintiffs and against said

defendants, at which sale said property was sold

to N. J. Gaikema for the sum of $3500.00

That the real estate and property redeemed from

said sale by said Jewel Mining Syndicate by virtue

hereof is situated in the Anchorage Recording

Precinct (formerly Knik Precinct), Territory of

Alaska, Third Division, and is described as follows,

to wit: Those certain quartz mining claims situate

on the left limit of Crow Creek and generally known
as the [12] Jewel, Nugget, Sheep, Goat, Cub,

Bear, Moose, Caroline, Goldie, Nellie and Gladys,

said claims forming a group generally known as
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the Jewel Mine, together with the mill used in

connection therewith, situate about 1500 feet in a

westerly direction from the mine workings, and

heing twenty-ton Standard Ball Mill with com-

pressors, drills and equipment. And such redemp-

tion is made by the said Jewel Mining Syndicate

upon the following claim and right, to wit: that of

a judgment debtor.

IN WITNESS WHEREOF I have hereunto

set my hand and seal in duplicate this the 23d day

of July, A. D. 1923; the duplicate copy being filed

by me with the clerk of the court in said cause.

H. P. SULLIVAN, (Seal)

TJ. S. Marshal for the Territory of Alaska, Third

Division.

By H. I. Staser,

Deputy.

Signed, sealed and delivered in the presence of

:

JULIEN A HUELEY,
JOE FLOWER.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY that on this 23d day

of July, 1923, before me, the undersigned, a notary

public in and for the Territory of Alaska, duly

commissioned and sworn, personally came H. I.

Staser, a deputy United States Marshal for the

Territory of Alaska, Third Judicial Division, to

me known to be the person who executed the fore-

going certificate and he duly acknowledged to me
that he executed the same freely and voluntarily

for the uses and purposes therein stated, and as
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the free and voluntary act and deed of H. P. Sul-

livan, the United States Marshal for said Territory

and Division.

IN^ TESTIMONY WHEREOF, I have here-

unto set my hand and affixed my notarial seal the

day and year herein first above written.

[Notarial Seal] ARTHUR FRAME,
Notary Public for Alaska.

My comm. expires Oct. 29, 1923.

[Indorsements]: Jul. 23, 1923. [13]

[Caption and Title.]

SECOND ALIAS EXECUTION.
The President of the United States of America, to

the United States Marshal for the Territory

of Alaska, Third Division, or Any Deputy,

GREETING:
WHEREAS, on the 13th day of January, 1923,

at Valdez, Alaska, in the above-entitled court and

cause, a judgment and decree was duly made and

entered therein against the defendant corporations,

Jewel Gold Mining Company and Jewel Mining

Syndicate, wherein it was adjudged and decreed

that the above-named plaintiffs and each of them

were entitled to and had liens upon those certain

quartz mining claims belonging to said defendants,

situate on the left limit of Crow Creek in the Knik

Recording Precinct, Territory of Alaska, Third

Division, and generally known as the Jewel, Nugget,

Sheep, Goat, Cub, Bear, Moose, Caroline, Goldie,
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Nellie and Gladys; said claims forming a group

known as the Jewel Mine, together with the mill

used in connection therewith, situate about 1500

feet in a westerly direction from the mine workings,

and being a twenty-ton Standard Ball Mill, with

compressors, drills and equipment, for the sum of

$5197.00 in cause No. A-299, for the sum of

$6097.40 in cause No. A-300; for the sum of

$3482.00 in Nos. A-304, 305 ; for the sum of $738.00

in cause No. A-306, for the sum of $1318.00 in

cause No. A-310, and for the sum of $729.00 in

No. A-315, said claims aggregating $17561.40, be-

sides interest thereon at the rate [14] of 8%
per annum amounting at the date of the trial, to

wit, on December 28, 1922, to the sum of $482.16,

and also the sum of $250.93, paid for filing and

preparing said liens, and the sum of $2648.60, at-

torneys' fees herein, besides the costs of suit taxed

at $213.15, with interest on said amounts from the

28th day of December, 1922, until paid at the rate

of 8% per annum; and

WHEREAS, execution was duly issued out of

said court in said cause on the 2d day of May, 1923,

directing that said property be sold to satisfy the

said judgment; and whereas the said execution has

been duly returned by you, the said marshal, with

your return endorsed thereon, from which it ap-

pears that on the 9th day of June, 1923, at Anchor-

age, Alaska, the said property was sold for the sum

of $3500.00, which sum you applied as directed in

said judgment, first to the payment of the costs and

expenses of said sale, and then to the payment of
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the sums adjudged due for attorneys' fees, and

the items of $250.93, for preparing and filing the

said liens, and the sum of $213.15, costs of said

suits taxed by the clerk, with interest from Decem-

ber 28, 1922, at the rate of 8% per annum; and

whereas it appears from your said return that there

is still due and unpaid to the several plaintiffs in

said suit, the following amounts, to wit: To J. M.

Dikeman, the sum of $5351.15; to W. A. Baker,

the sum of $6259.69; to Marah L. Whitney, the

sum of $3563.35 ; to Ernest Gove, the sum of $757.35

;

to Mike Zakula, the sum of $1357.83; and to J. C.

Murphy, the sum of $754.19; all of said several

amounts bearing interest at the rate of 8% per an-

num from the 28th day of December, 1922, until

paid, and aggregating $18,043.56, in which aggregate

amount, with interest, or the several sums due the

plaintiffs as hereinbefore stated, the said judgment

remains unsatisfied and the said amounts are now

actually due thereon, and

WHEREAS, the said above-described property

was on the 23d day of July, 1923, duly redeemed

from said sale by the Jewel Mining Syndicate, the

judgment debtor in said action. [15]

NOW, THEREFORE, you, the said United

States Marshal, for the Territory of Alaska, Third

Judicial Division, are hereby commanded to levy

upon and take into execution the said property

hereinbefore described and sell the same to satisfy

said judgment, with interest and increased interest,

costs and increased costs, and you are further com-

manded to levy upon, seize and take into execution
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the personal property of the defendants, Jewel

Mining Syndicate, and if sufficient personal prop-

erty cannot be found, the real property belonging

to said defendant sufficient to satisfy the said judg-

ment, with costs, increased costs, interest and in-

creased interest, and make sale thereof as required

by law and return this execution within sixty days

from the date of the receipt thereof. Herein fail

not and have you then and there this writ.

WITNESS the Hon. E. E. EITCHIE, Judge of

said Court, and the seal of said court hereto affixed

this the 18 day of August, 1923.

[Seal] W. N. CUDDY,
Clerk.

By Robt. S. Bragaw, Sr.,

Deputy Clerk. [16]

MARSHAL'S RETURN.

United States of America,

Territory of Alaska,—ss.

I, H. P. Sullivan, United States Marshal in and

for the Territory of Alaska, Third Judicial Divi-

sion, do hereby certify that I received the attached

execution on the 21st day of August, 1923, and that

on the said 21st day of August, 1923, I proceeded

to execute the same by delivering to H. S. Balder-

stron in Anchorage, Alaska, a copy of said execution,

certified by me to be a true and correct copy of the

original one, together with a notice specifying that

all moneys, goods, credits, effects, debts due or

owing, and all personal property in his possession

or under his control, belonging to the defendant,
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Jewel Mining Syndicate, were levied upon and at-

tached by virtue of said writ, and requiring a state-

ment, which statement the said H. S. Balderston

thereafter furnished to me and paid over to me
the sum of $6000.00 as the property of the Jewel

Mining Syndicate, the said statement being hereto

attached and made a part of this return; that on

the 22d day of August, 1923, I also levied upon that

certain property in said execution mentioned and

more particularly described as the Jewel, Nugget,

Sheep, Groat, Cub, Bear, Moose, Caroline, Goldie,

Nellie and Gladys lode mining claims, situate on

the Left Limit of Crow Creek in the Anchorage

Recording Precinct, Territory of Alaska, Third

Division and known as the Jewel Mine, together

with the mill used in connection therewith, situate

aboutlSOO feet in a westerly direction from the mine

workings and being a 20-ton Standard Ball Mill,

with compressors, drills and equipment, and also

all the right, title and interest of the Jewel Mining

Syndicate in and to those certain quartz mining

claims situate about 9 miles in a northerly direction

of the town of Girdwood in said Precinct and

known as Mountain Claim No. 1, Mountain Claim

No. 2, Mountain Claim No. 3, Mountain Claim No.

4, Ridge [17] Claim No. 5, Ridge Claim No. 6,

Ridge Claim No. 7, Ridge Claim No. 8, Ridge Claim

No. 9, Ridge Claim No. 10 and Pass Claim No. 11,

and also upon one rock-crusher, two Victor Ball

mills, one Pelton Water Wheel, one gasoline engine,

1500 ft. 2 in. air-pipe, wire rope tramway, two con-

centrators and all other mining tools, property and
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machinery situate aibout the said mining claims;

that I made said levy by giving to Frank H. Whit-

ney, the occupant of said premises a copy of said

execution, certified by me to be a true and correct

•copy of the original in my possession and also by

posting upon the claims above-mentioned a copy

of said execution, certified by me to be a true and

correct copy of the original writ and by taking in

my possession the said above-described personal

property and posting thereon copies of said writ,

duly certified by me and notices of sale ; that I duly

gave notice of said levy and of the sale of said

property by posting notices particularly describing

the same for four weeks prior to the day of sale in

three public places, one of which notices was posted

on the door of the postoffice in Anchorage, Alaska,

it being the postoffice nearest to the place where

the sale was to take place, and the said three notices

being posted within five miles of the place where

the sale was to be had, and that I also published a

copy of said notice once a week for a period of

four weeks in the "Anchorage Daily Times," a

newspaper of general circulation, published in the

town of Anchorage, Alaska, and being the paper

published nearest to the place of sale, said notice

being so published by me on the 28th day of August,

and the 4th, 11th, 18th and 25th days of September,

1923, as the same also appears from the affidavit of

the printer of said paper, herewith attached and

made a part of this return, the printed copy of

said notice being hereto attached and also made a

part of this return ; that on the 6th day of October,
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1923, at the hour of 1:00 o'clock in the afternoon

of said day I duly attended the said sale at the

front door of the United States courthouse in the

town of Anchorage, Alaska, the same being the

time and place [18] specified in said notice, and

I then and there offered the said property and the

whole thereof in one parcel as the most likely to

bring the highest price at public auction, and at

said time and place I sold said property and the

whole thereof to N. J. Gaikema for the sum of

$4,125.00, he being the highest and best bidder and

the said sum being the highest price offered there-

for; that I collected under said execution to be

applied upon said judgment the full sum of

$10,125.00; that the marshal's costs, charges, ex-

penses and commissions in the making of said levies

;and of said sale is as follows, to wit

:

Comms. upon moneys received from prop-

erty sold $180.00

Making levy under writ of execution .... 6 . 00

Making levy of garnishment 6 . 00

Publishing notice 39 . 90

Mileage 19.20

$251.10

That of said costs, charges and expenses the

plaintiffs herein paid the sum of $19.20 and that

the balance thereof, to wit, the sum of $231.90 I

have deducted from the moneys collected under

said execution, and that after making such de-

ductions I have in my possession thereunder the

sum of $9,893.10, which amount I herewith deliver
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to the clerk of the above-entitled court to be applied

as required by law.

Dated this the 12th day of October, 1923.

H. P. SULLIVAN,
U. S. Marshal.

By H. I. Staser,

Deputy.

[Indorsements]: Oct. 12, 1923. [19]

[Caption and Title.]

MOTION FOR ORDER CONFIRMING SALE.
Come now the above-named plaintiffs, by their

attorneys, appearing by and through Carl Almy,

Esq., and move the Court herein for an order con-

firming the sale of the property made on the 6th

day of October, 1923, by the United States Marshal

for the Territory of Alaska, Third Judicial Division,

under execution issued in said cause, for the reason

and upon the grounds that it appears from the

records and files in said cause that said execution

with the marshal's return thereto was filed in said

court on the 12th day of October, 1923, in term time,

and that more than ten days have elapsed since said

return and that no objections have been filed to the

said sale by the defendants in said action or any one

on their behalf.

LEOPOLD DAVID,
JAS. iS. TRUITT,
ARTHUR FRAME,

Attorneys for Said Plaintiffs.
;i

[Indorsements] : Jan. 16, 1924 [20]
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[Caption and Title.]

OBJECTIONS TO OR)DER OF CONFIRMA-
TION.

COMES NOW, Jewel Gold Mining Company,a cor-

poration, one of the defendants in the above-

entitled action, and by its attorney, W. H. Rager,

excepts and objects to the proposed order confirming

the sale of date October 6, 1923, in the above-entitled

action, upon the following grounds and for the fol-

lowing reasons:

I.

That as to defendant Jewel Gold Mining Company,

a corporation, the lien of judgment in favor of lien

claimants (judgment creditors) was not personal,

and only against the property of said defendant,

Jewel Gold Mining Company, nor was said defend-

ant bound otherwise, and as all the property and

property rights of both defendants were sold at one

sale, and as a whole the lien claimants (judgment

creditors) by the sale of June 9th, 1923, exhausted

all remedy and redress against said defendant Jewel

Gold Mining Company, and the property of said

defendant Jewel Gold Mining Company was released

and discharged from the lien of said judgment. [21]

II.

As the property was redeemed from said sale,

such redemption redeemed for defendant Jewel Gold

Mining Company and placed its property beyond

the reach of said judgment creditors, and the title

to said property in said defendant Jewel Gold Min-
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ing Company, free of cloud of sale, hence the second

sale, to wit, sale of October 6, 192'3, as to property

and title of property of said defendant. Jewel Gold

Mining Company, is wholly void.

Dated at Anchorage, Alaska, this 8th day of Feb-

ruary, 1924.

W. H. EAaER,
Attorney for Defendant Jewel Gold Mining Com-

pany, a Corporation.

[Indorsements] : Feb. 8, 1924. [22]

[Caption and Title.]

ORDER VACATING AND SETTING ASIDE
SALE, ETC.

This matter came on before the Court this 13th

day of February, 1924, on the motion of the plain-

tiffs for an order directing the payment to the said

plaintiffs in proportion to their respective interests

of the sum of $9,893.10, collected by the United

States Marshal upon the execution issued in said

cause, and upon consideration of the record it is

ordered by the Court as follows:

That the sum of Six Thousand ($6000.00) Dollars

received from the Bank of Anchorage pursuant to

garnishment under the pluries execution issued out

of this court August 18th, 1923, be paid to plain-

tiffs after deducting therefrom the clerk's commis-

sion for deposit in the registry of the court and all

accruing costs in the case. -
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IT IS FURTHER ORDERIED that the sale of

property made by the Marshal October 6, 1923, pur-

suant to said pluries execution be set aside for the

reason that all the property was sold for a lump sum,

including property not subject to levy and sale by

virtue of the deficiency judgment docketed against

the defendant, Jewel Mining Sjradicate, but belong-

ing to persons other than the judgment and execu-

tion debtor.

Dated at Valdez, Alaska, this 13th day of Febru-

ary, 1924.

E. E. RITCHIE,
District Judge.

Entered Court Journal No. 14, Page No. 112.

[Indorsements] : Feb. 13, 1924. [23]

[Caption and Title.]

PETITION FOR WRIT OF ERROR.
To the Honorable Justices of the United States Cir-

cuit Court of Appeals for the Ninth Circuit, and

the Honorable E. E. RITCHIE, Judge of the

District Court for the Territory of Alaska,

Third Division

:

Come now J. M. Dikeman, W. A. Baker, Ernest

Grove, Mike Zakula and J. C. Murphy, plaintiffs be-

low and plaintiffs in error, and complain that in the

record and proceedings and also in the rendition of

that certain order in the above-entitled action in

the said District Court, at Valdez, Alaska, on the

13th day of February, 1924, vacating and setting
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aside the sale of property made in said action under

execution, manifest error hath happened to the great

damage of the plaintiffs in error, all of which will

in more detail appear from the assignment of errors

which is filed with this petition.

WHEREFORE said plaintiffs pray that a writ

of error may issue in their behalf, out of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, for the correction of the errors so complained

of, and that a transcript of record, proceedings and

papers in this cause, duly authenticated, may be for-

warded by the Clerk of this Court to the said Cir-

cuit Court of Appeals, at San Francisco, California,

and that such other [24] process and orders be

issued as are needed to cause said errors to be cor-

rected by the said United States Circuit Court of

Appeals.

Bated at Anchorage, Alaska, this the 8th day of

April, 1924.

ARTHUR FRAME,
JAS. S. TRUITT,
RAY & DAVID,

Attorneys for Plaintiffs in Error.

[Indorsements]: April 17, 1924. [25]

[Caption and Title.]

ASSIGNMENT OF ERRORS.
Come now the plaintiffs above named, being the

plaintiffs in error, and assign the following errors

as having been committed by the Court in the pro-

ceedings of the above-entitled action, which errors
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the said plaintiffs intend to and do rely upon on their

writ of errors to be prosecuted to the United States

Circuit Court of Appeals for the Ninth Circuit.

1.

The Court erred in refusing to allow plaintiffs'

motion for an order confirming the sale of the prop-

erty made by the United States Marshal under exe-

cution on the 6th day of October, 1923.

2.

The Court erred in making and entering the order

therein on the 13th day of February, 1924, vacating

and setting aside the said sale upon the ground set

forth in said order, to wit: That a portion of the

property sold belonged to persons other than the

Jewel Mining Syndicate, the judgment and execu-

tion debtor in said action. [26]

WHEREFORE the said plaintiffs pray that the

said order may be reversed and that they be restored

to all things which they have lost thereby.

ARTHUR FRAME,
JAS. S. TRUITT,
RAY & DAVID,

Attorneys for Plaintiffs.

[Indorsements] : April 17, 1924. [27]

[Caption and Title.]

ORDER ALLOWING WRIT OF ERROR.
The plaintiffs in error having this day filed their

petition for writ of error from the final decision and

order of the Court, made and entered hereon on the
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13th day of February, 1924, and having also filed

herein their assignment of error,

IT IS HEREBY ORDERED that a writ of

error issue to the United States Circuit Court of

Appeals for the Ninth Circuit in the above-entitled

cause in accordance with the petition of the plain-

tiffs below and plaintiffs in error in this proceeding,

upon the said plaintiffs giving their bond accord-

ing to law in the sum of Two Hundred and Fifty

Dollars, which shall operate as a cost and super-

sedeas bond.

Done in open court this 17th day of April, 1924.

E. E. RITCHIE,
Judge of the District Court.

Entered Court Journal No. A-3, page No. 190.

[Indorsements] : April 17, 1924. [28]

[Caption and Title.]

BOND ON WRIT OF ERROR.
KNOW ALL MEN BY THESE PRESENTS,

That we, J. M. Dikeman, W. A. Baker, Ernest Gove,

Mike Zakula and J. C. Murphy, as principals, and

A. Wukichevich, as surety, are held and firmly

bound unto the Jewel Gold Mining Company, a

corporation, and the Jewel Mining Syndicate, a

corporation, the defendants above named, in the

sum of $250.00, to be paid to the said defendants

or their executors or administrators, to which pay-

ment, well and truly to be made, we bind ourselves
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and each of our heirs, administrators or assigns

firmly by these presents.

Sealed with our seals and dated this 17th day of

April, 1924.

WHEREAS the above-named plaintiffs, J. M.

Dikeman, W. A. Baker, Ernest Gove, Mike Zakula

and J. C. Murphy have sued out a writ of error to

the United States Circuit Court of Appeals for the

Ninth Circuit.

Now, therefore, the condition of this obligation

is such that if the above-named plaintiffs shall

prosecute said writ to effect and answer all costs

and damages, if they shall fail to make good their

plea, then this obligation shall be void; otherwise

[29] to remain in full force and effect.

J. M. DIKEMAN, (Seal)

Per ARTHUR FRAME, Atty.

ERNEST GOVE, (Seal)

Per ARTHUR FRAME, Atty.

J. C. MURPHY, (Seal)

W. A. BAKER, (Seal)

By JAS. S. TRUITT, Atty.

MIKE ZAKULA, (Seal)

Principals.

A. WUKICHEVICH, (Seal)

Surety.

United States of America,

Territory of Alaska,—ss.

A. Wukichevich, a surety on the within and fore-

going bond on appeal, being first duly sworn, on

oath deposes and says: That he is a resident of

the Territory of Alaska; that he is not a counselor
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or attorney at law, marslial, deputy marshal, com-

missioner, clerk of any court, or other officer of any

court, that he is worth double the amount specified

in the foregoing bond over and above all debts and

liabilities and exclusive of property exempt from

execution.

[A. WUKICHEVICH,

iSubscribed and sworn to before me this 17th day

of April, 1924.

[Notarial Seal] ARTHUR FRAME,
Notary Public for Alaska.

My comm. expires 10/30/1927.

Approved April 17th, 1924.

E. E. RITCHIE,
District Judge.

O. K.—W. H. RAGER,
Attorney for Defendant Jewel Gold Mining Com-

pany, a Corporation.

[Indorsements] : Apr. 17, 1924. [30]

[Caption and Title.]

WRIT OP ERROR (ORIGINAL).

The President of the United States of America to

the Honorable E. E. RITCHIE, Judge of the

District Court for the Territory of Alaska,

Third Division. GREETING:
Because in the record and proceedings, as also

in the entry of that certain order made by you on
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the 13tli day of February, 1924, which is in the

District Court for the Third Division of the Terri-

tory of Alaska, before you, between J. M. Dikeman,

W. A. Baker, Marah L. Whitney, Ernest Gove,

A. J. Brown, Mil^e Zakula and J. C. Murphy, as

plaintiffs and Jewel Gold Mining Company, a cor-

poration, and Jewel Mining Syndicate, a corpara-

tion, as defendants, a manifest error hath happened

to the great prejudice and damage of the plaintiffs,

J. M. Dikeman, W. A. Baker, Ernest Gove, Mike

Zakula and J. C. Murphy, as is said, and appears

by the petition herein.

We, being willing that error, if any hath been,

should be fully corrected, and full and speedy

justice done to the parties aforesaid in this behalf

do command you, if judgment therein be given,

that then under your seal, distinctly and openly you

send the record and proceedings aforesaid, with all

things concerning the same to the United States

Circuit Court of Appeals for the [31] Ninth Cir-

cuit, together with this writ, so that you have the

same at the said court in the city of San Francisco,

California, within thirty days from the date hereof,

that the record and proceedings aforesaid being

inspected, the said Circuit Court of Appeals may
cause further to be done therein to correct that

error what of right, and according to the laws and

customs of the United States, should be done.

WITNESS, the Honorable WILLIAM HOW-
ARD TAFT, the Chief Justice of the United States,
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this 17th day of April, 1924, and of our Independ-

ence the one hundred and forty-eighth year.

W. N. CUDDY,
Clerk of the District Court, Territory of Alaska,

Third Division.

Allowed by

:

E. E. EITCHIE,
Judge of the District Court for the Territory of

Alaska, Third Division, the Day and Year

Above Written.

[Indorsements]: Apr. 17, 1924. [32]

[Caption and Title.]

CITATION.

To the Above-named Defendants, Jewel Grold Min-

ing Company, a Corporation, and Jewel Mining

Syndicate, a Corporation, and W. H. R'ager,

Their Attorney, GREETINGS

:

You and each of you are hereby cited and ad-

monished on behalf of the respective parties, afore-

said, to be and appear at a term of the United

States Circuit Court of Appeals for the Ninth

Circuit, to be holden at the city of San Francisco,

State of California, within thirty days from the

date hereof, pursuant to a writ of error filed in the

office of the Clerk of the District Court for the

Territory of Alaska, Third Judicial Division, where-

in J. M. Dikeman, W. A. Baker, Ernest Gove, Mike

Zakula and J. C. Murphy are plaintiffs in error and

the Jewel Gold Mining Company and the Jewel Min-
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ing Syndicate are defendants in error, to show cause,

if any there be, why the proceedings and order in

said writ of error mentioned should not be cor-

rected and speedy justice done to the plaintiffs in

error in that behalf.

Done in open court at Anchorage, Alaska, and

dated this 17th day of April, 1924.

EL E. RITCHIE,
Judge of the District Court. [33]

[Caption and Title.]

ORDER EXTENDING TIME TO AND IN-

CLUDING JUNE 17, 1924, TO PILE
RECORD AND DOCKET CAUSE.

This matter came on regularly before the court

at Anchorage, Alaska, upon the application of the

plaintiffs in error in the above-entitled cause for

an order extending the time in which to docket the

said cause with the Clerk of the Circuit Court of

Appeals for the Ninth Circuit, and it appearing

to the Court that by reason of the great distance

between the said town of Anchorage, Alaska, and

the said city of San Francisco, California, that the

time for filing the record of said cause in the

Circuit Court of Appeals should be extended, it

is accordingly

ORDERED that the time within which the said

appellants may docket the cause on appeal with the

Clerk of the United States Circuit Court of Appeals
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for the Ninth Circuit be enlarged and extended to

and including the 17th day of June, 1924.

E. E. RITCHIE,
Judge of the District Court.

Entered Court Journal No. A-3, page No. 191.

[Indorsements] : Apr. 17, 1924. [34]

[Caption and Title.]

STIPULATION RE PRINTING RECORD.
It is hereby stipulated and agreed by and between

the plaintiffs and defendants that in printing the

record in this cause, for the use of the United States

Circuit Court of Appeals for the Ninth Circuit, all

captions may be omitted after the title of the cause

has been once printed, and the words, '

' Caption and

Title," and the name of the paper or document shall

be substituted therefor ; also that indorsements other

than file-marks may be omitted, and the word,

"Indorsements" printed in lieu thereof.

All other parts of the record shall be printed.

Dated this 18th day of April, 1924.

ARTHUR FRAME,
JAS. S. TRIUITT,

RAY & DAVID,
Attorneys for Plaintiffs.

W. H. RAGER,
Attorney for Defendant Jewel Gold Mining Com-

pany, a Corporation.

[Indorsements] : May 9, 1924. [35]
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[Caption and Title.]

ADDITIONAL PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of the Above-entitled Court

:

You are hereby requested to prepare and trans-

mit to the Circuit Court of Appeals for the Ninth

Circuit at San Francisco copies of the following in

addition to the papers called for in our original

praecipe

:

1. Motion for confirmation of sale made June 9,

1923, under alias execution dated May 2, 1923;

2. Order confirming sale, if any;

3. This praecipe.

ARfTHUR FRAME,
JAS. S. TRUITT,
RAY & DAVID,

Attorneys for Plaintiffs.

[Indorsements] : May 25, 1924. [37]

[Caption and Title.]

ORDER EXTENDINO TIME TO AND IN-

CLUDING JULY 1, 1924, TO FILE REC-
ORD AND DOCKET CAUSE.

This matter came on regularly before the court at

Anchorage, Alaska, upon the application of the

plaintiffs in error in the above-entitled cause for an

order extending the time in which to docket the said

cause with the clerk of the Circuit Court of Appeals
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for tlie Ninth Circuit, at San Francisco, and it

appearing to the Court that by reason of the great

distance between the town of Anchorage, Alaska, and

the city of San Francisco, California, that the time

for filing the record of said cause in the Circuit

Court of Appeals should be extended, it is accord-

ingly

ORDEEED that the time within which the said

plaintiffs in error may docket the said cause with

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit be enlarged and ex-

tended to and including the first day of July, 1924.

E. E. EIITCHIE,

Judge of the District Court.

Entered Court Journal No. A-3, page No. 194.

[Indorsements] : June 2, 1924. [38]

[Title of Court.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Third Division,—ss.

I, W. N. Cuddy, Clerk of the District Court for the

Territory of Alaska, Third Division, do hereby cer-

tify: That the foregoing and hereto attached 38

pages of tj^ewritten matter, numbered from 1 to 38,

both inclusive, constitute a full, true and complete

copy, and the whole thereof, prepared in accordance

with the praecipe and additional praecipe of the
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plaintiffs and plaintiffs in error on file herein, and

made part hereof, in the cause in said court wherein

J. M. Dikeman, W. A. Baker, Marah L. Whitney,

Ernest Gove and A. J. Brown, Mike Zakula and J.

C. Murphy are plaintiffs and the Jewel Gold Min-

ing Company and the Jewel Mining Syndicate, both

corporations, are defendants, consolidated under

No. A-299, as the same appears of record and on

file in my office, none of the papers called for in

plaintiff's additional praecipe being on file therein

in said cause, and that the said record is by virtue

of the writ of error and citation issued in this cause

and the return thereof in accordance therewith.

I do further certify that this transcript was pre-

pared by me in the office and the cost of preparation,

examination, and certificate, amounting to $18.00,

has been paid to me by the counsel for plaintiffs in

error.

IN WITNESS WHEREOF, I have hereunto set

my hand and the seal of the above-entitled court this

13th day of June, 1924.

[Seal] W. N. CUDDY,
Clerk of the District Court.

[Endorsed]: No. 4271. United States Circuit

Court of Appeals for the Ninth Circuit. J. M.

Dikeman, W. A. Baker, Ernest Gove, Mike Zakula

and J. C. Murphy, Plaintiffs in Error, vs. Jewel

Gold Mining Company, a Corporation, and Jewel

Mining Syndicate, a Corporation, Defendants in
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Error. Transcript of Record. Upon Writ of Er-

ror to the United States District Court of the

Territory of Alaska, Third Division.

Filed June 26, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

V for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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No. 4271

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

J. M. DiKEMAN, W. A. Baker, Eenest Gove,

Mike Zakula, and J. C. Muephy,

Plaintiffs in Error,

vs.

Jewel Gold Mining Company (a corpora-

tion), and Jewel Mining Syndicate (a

corporation),

Defendants in Error.

BRIEF FOR PLAINTIFFS IN ERROR.

The Case.

This case comes up on the writ of error from the

United States District Court for the Territory of

Alaska, Third Division, to have vacated and an-

nulled an order entered by that court setting- aside

an order vacating and setting aside a sale of real

property by the Marshal.

The Facts.

On January 13, 1923, there was entered in the

United States District Court for the Territory of



Alaska, Third Division, a decree in this proceeding in

which it was adjudged that certain labor liens were,

ever since the date of their filing and recordation,

valid liens upon the estate of Jewel Gold Mining

Company and Jewel Mining Syndicate in the min-

ing property described in said decree. The Jewel

Gold Mining Company was the owner of the mining

claims while Jewel Mining Syndicate was the les-

see. The decree ordered the property sold to satisfy

the various liens aggregating $17,561.40 besides in-

terest, costs and attorneys' fees. (Trans, pp. 1

to 6.)

On May 2, 1923, execution issued upon said de-

cree, directed to the Marshal, who, on June 9, 1923,

sold the property for $3500.00, disbursing the money

received from this sale in the payment of commis-

sions, costs and expenses of the sale, attorneys' fees

allowed by the decree, costs of preparing and filing

the liens as allowed by the decree, and costs in-

curred in said action. (Trans, pp. 6 to 11.) These

exhausted the money received upon the sale, leaving

unpaid the principal sum of the liens and interest.

(Trans, pp. 11 to 12.)

No order was ever made confirming this sale nor

was any motion for confirmation thereof ever filed.

(See Plffs. Additional Praecipe, Trans, p. 35, and

Clerk's certificate, Trans, p. 37.)

In the decree it was directed that a personal

judgment should be entered against Jewel Mining

Syndicate for the amount of any deficiency shown

due the plaintiff by the Marshal's return upon the



execution, and also directed that execution might

issue therefor. (Trans, p. 5.) The Marshal's re-

turn on this execution showed the sum of $18,043.56

as unpaid on the judgment. (Trans, p. 12.)

On July 23, 1923, the Marshal received from

Jewel Mining Syndicate, who was lessee of the

property and also the judgment debtor, the sum of

$3542.50 for a redemption of the property from the

sale made by him on June 9th. The Marshal there-

upon issued a Certificate of Redemption of the

property from this sale. (Trans, pp. 13-15.)

A second alias execution was issued on the judg-

ment on August 18, 1923, which directed the Mar-

shal to again sell this property and also to levy upon

the property of the judgment debtor, Jewel Mining

Syndicate. (Trans, pp. 15-18.) Acting under this

second alias execution the Marshal garnisheed

$6000.00 belonging to the judgment debtor, levied

upon the mining property which he had previously

sold on June 9th and also levied upon certain other

mining claims in which it appeared that the judg-

ment debtor Jewel Mining Syndicate had an in-

terest. Thereafter on the 6th day of October, 1923,

he sold the property levied upon for $4125.00. After

deducting his commissions and costs he deposited

the balance of the money received on this execu-

tion, viz: $9893.10 with the clerk of the court.

(Trans, pp. 15 to 22.)

On January 16, 1924, plaintiffs in said action,

who are the plaintiifs in error here, filed a motion

for the confirmation of this sale. On February 8,



1924, defendant in error Jewel Gold Mining Com-

pany filed its objection to the confirmation of this

sale, specifying two reasons: First, that as the

judgment in favor of the plaintiffs was not personal

as to it but only against its property the sale on

June 9, 1923, under the first execution had exhausted

all redress against said Jewel Gold Mining Com-

pany and its property and that the property was

released and discharged from the lien of judgment

by reason of said sale. Secondly, that the redemp-

tion of said property from the sale of June 9, 1923,

by the judgment debtor Jewel Mining Syndicate

was for the benefit of Jewel Gold Mining Company

and placed its property beyond the reach of the

plaintiffs; therefore the sale of October 6, 1923,

was wholly void. (Trans, pp. 23-24.) The court

on February 13, 1924, made an order directing that

the $6000 received upon the execution be paid to the

plaintiffs but that the sale on October 6, 1923, be

set aside because all the property was sold for a

lump sum and included in it property not subject

to levy and sale because the property belonged

to persons other than the judgment debtor Jewel

Mining Syndicate. (Trans, pp. 24-25.)

Points in Issue.

The question in this case is the effect of the pre-

tended redemption by the judgment debtor from

the sale made by the Marshal on June 9, 1923, which

sale was never confirmed. The court's refusal to



confirm the second sale and its order setting aside

the second sale are assigned as errors. (Trans, pp.

26-27.)

Argument.

The liens in this case were impressed upon the

property by virtue of the provisions of Chapter 13

of the Session Laws of 1915 of the Territory of

Alaska, Section 5 of which provided

:

"All work and labor performed in, on, or
upon a mine or mining claim at the instance of

any person in privity with, or having the right

of possession, or privilege of working or min-
ing thereon from the owner or his authorized
agent, in prospecting, opening up, developing,

mining, or in doing any other class of work
necessary or convenient to the opening up, de-

velopment or mining of such mine or mining
claim, or the separation or reduction to a com-
mercial value of the minerals therein, thereon,

or extracted therefrom, shall be deemed to have
been done at the instance of the owner of the

mine or mining claim, and such owner's inter-

est therein shall be subject to any lien filed in

accordance with the provisions of this act."

No question is made by anyone as to the validity

of the decree impressing the liens upon the prop-

erty of Jewel Gold Mining Company. The effect

of the statute regulating miners' liens is to pledge

the property to the payment of the money due to

workmen as much so in contemplation of law as

though the owner of the ]n'operty had given a mort-

gage upon the property to secure the claim of the



amount due to the workmen. The theory under

which plaintiffs in error proceeded was that when

Jewel Mining Syndicate redeemed from the Mar-

shal's sale of June 9th the lien of the judginent

under the foreclosure decree was reinstated upon

the property and that a resale of the property could

be had to satisfy the unpaid portion of the judg-

ment.

Three points are urged as to why the order

setting aside the sale is error.

1. Jewel Gold Mining Company could not legally

object to the motion for confirmation;

2. The redemption by Jewel Mining Syndicate

from the sale of June 9, 1923, amounted to no more

than a pro tanto payment of the judgment, leaving

the lien still attached to the land

;

3. Redemption by the judgment debtor from the

sale of June 9, 1923, reestablished the lien on the

land, the lien never having been divested, but mere-

ly suspended.

JEWEL GOLD MINING COMPANY COULD NOT LEGALLY
OBJECT TO THE MOTION FOR CONFIRMATION.

Redemption from a judicial sale is purely a stat-

utory right and may take place only in accordance

with the statute. The right of redemption, called

in common law, equity of redemption, is not the

statutory right of redemption. This equity of re-

demption is barred by a sale under a foreclosure,

whether the foreclosure be that of a mortgage, con-



tract lien, or lien created by statute. Section 393

of the Code of Civil Procedure of Alaska (Sec.

1225 of the 1913 Compiled Laws of Alaska) pro-

vides :

"A judgment of foreclosure shall have the

effect to bar the equity of redemption and prop-
erty sold on execution issued on a judgment
may be redeemed in like manner and with like

effect as real property sold on an execution is-

sued on a judgment/'

Any right that might exist to redeem the prop-

erty from the sale of June 9, 1923, would be by

virtue of this statute.

Section 1119 of the 1913 Compiled Laws of

Alaska provides for redemption only by the fol-

lowing classes:

"First: The judgment debtor or his suc-

cessor in interest in the whole or any part of

the property separately sold;

Second: A creditor having a lien by judg-
ment, or mortgage, on any portion of the pro})-

erty, or any portion of any part thereof, sepa-

rately sold, subsequent to that on which the

property was sold."

Examination of the decree shows conclusively

that Jewel Gold Mining Company was not the

judgment debtor in that the judgment was not per-

sonal to it, but only upon its land. Jewel Gold

Mining Company therefore had no right to redeem

from the sale of June 9, 1923.

The provisions of the Alaska laws relating to exe-

cution sales are taken almost bodily from the laws

of Oregon and the interpretations placed on these
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provisions by the Oregon Supreme Court are most

persuasive in determining the intent of Congress in

enacting these provisions.

In Higgs v. McDuffie, 81 Ore. 267, it is said

:

"Unless he becomes a judgment debtor under
the decree the one who hitherto held the equity

of redemption is cut off from all right to re-

deem the land."

Again, in the same case, at page 269, the court

says:

"For illustration, suppose Brown, without
giving any personal obligation on his part,

mortgages his land to secure the promissory
note of Smith. In the event of foreclosure the

mortgagor, Brown, not having become a judg-
ment debtor, because he did not owe anything,

would not have the statutory right of redemp-
tion. His contract right of redemption or his

equity of redemption, to use the phrase of the

Code, would be barred by the decree."

In 27 Cyc. at page 1799, it is said

:

"The equity of redemption must be distin-

guished from a statutory right of redemption.

There is a common law or equitable right of

redemption inherent in every transaction con-

stituting a mortgage or having the essential

character of a mortgage. This is a highly fa-

vored equity, and unless released to the mort-

gagee by a bargain founded on a good con-

sideration and entirely free from fraud and
oppression or in some way waived or lost or

barred by the statute of limitations, it can be

cut off in no other way than by a regular and

proper foreclosure. But that is where the

equity of redemption ends. After sale under a

decree of foreclosure it is entirely extin-

guished. '

'



Not having the right to redeem nor being the

judgment debtor Jewel Gold Mining Company had

no standing in court and could not object to the

motion of confirmation of the sale of October 6,

1923.

Section 1115 of the 1913 C-ompiled Laws of Alaska

declares that no one can be heard to object to the

confirmation of an execution sale except the judg-

ment debtor, or in case of his death, his representa-

tive. Such has been the rule follow^ed by the United

States District Courts in Alaska, as is evidenced

by the opinion and decision in

Pecaravich v. Gilmore, 6 Alaska 108.

Obviously, then, the Jewel Cold Mining Company
had no standing in the court below, and has none

here, to object to the confirmation of the sale of

October 6, 1923.

"Confirmation of such sale is a purely statu-

tory proceeding and when granted attests sim-

ply that the proceedings connected with a sale

are regular.
'

'

17 Cyc. p. 1265.

Still another reason appears why Jewel Gold

Mining Company has no standing in court. The

record discloses the failure on its part to file objec-

tions seasonably to plaintiffs' motion for confirma-

tion, which motion w^as filed January 16, 1924. The

objections to confirmation were filed February 8,

3924, some 23 days later. Under the provisions of

Section 1115 of the 1913 Compiled Laws of Alaska

the judgment debtor should have filed his objections
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within five days after the return of the execution.

The execution was returned October 12, 1923.

(Trans, p. 23.)

Both because Jewel Gold Mining Company was

not a judgment debtor and because its objections

were not filed within the time limited by the statute,

the court below should have disregarded them and

should have granted plaintiffs' motion for confirma-

tion of sale. That most of all the court below could

have done under the circumstances was to have

ordered a resale as upon execution received as of

that day and this only because in its opinion sub-

stantial irregularities appeared in the sale to the

prejudice of the judgment debtor.

Subdivision 2, Sec. 1115 of the 1913 Compiled

Laws of Alaska.

THE REDEMPTION BY JEWEL MINING SYNDICATE FROM
THE SALE OF JUNE 9, 1923, AMOUNTED TO NO MORE
THAN A PRO TANTO PAYMENT OF THE JUDGMENT
LEAVING THE LIEN STILL ATTACHED TO THE LAND.

The record discloses that before the order of con-

firmation or even a motion for confirmation of the

sale of June 9, 1923, was made the judgment debtor

Jewel Mining Syndicate redeemed from the sale.

Plaintiffs in error firmly contend this amounted to

but a pro tanto payment of the judgment, leaving

the land subject to the liens ordered foreclosed. In

discussing this point we will not discuss the effect

of a redemption by the judgment debtor, leaving

that point to the next division of our argument.
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A sale by the Marshal under an execution does

not by itself pass title. Something more than mere-

ly the Marshal's act is required; this is confirmation

of the sale by the court.

Sec. 1115 of the 1913 Compiled Laws of

Alaska.

Foreclosure and execution sales under the laws of

Alaska are judicial sales and must needs have the

sanction of the court under whose guidance and

decree the sale is made before there can be said to

be a sale. The Marshal's sale is but one step in the

process of the transmutation of title. Until the

court by confirmation passes upon the sale and

adopts it as its own act no sale in fact has taken

place, no title is passed. Such is the declaration of

the highest court in the land, for in

Blossom V. Railroad Company, per- Wallace,

207,

the Supreme Court of the United States says:

"In sales directed by a court of chancery the

whole business is transacted by a public officer

under the guidance and superintendence of the

court itself. Even after the sale is made it is

not final until a report is made to the court and
it is approved and confirmed."

Confirmation is a judicial act by which the court

adopts the sale as its own.

"Confirmation is the formal expression of the

judicial sanction of the sale by which the court

makes the sale its own, and an order of con-

firmation is a judicial, and not a ministerial,

act. Since before confirmation the sale is not

in a legal and technical sense a sale, but the
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accepted bidder is merely a preferred pur-
chaser, confirmation is necessary in order to

complete the sale."

35 C. J., Sec. 60, p. 43.

The Marshal is merely the ministerial agent of

the court.

10 R. C. L. p. 1318, par. 116;

Ann. Cas. 1913A, 1217 and note.

In as much as there was no sale until confirmation

was had ]3laintiff's lien was not divested, for as the

Supreme Court of Oregon said in

Settlemire v. Newsome^ 10 Ore. 446,

"It is not sufficient, to divest the lien, that

the power should be partly executed by an in-

choate sale. The sale is but one of the steps

in the exercise of the power; the power must
be fully executed to make the change in the

status of the property necessary to divest the

lien."

The act of the judgment debtor in paying the

Marshal the amount necessary to redeem from this

sale could not, as we shall point out in the next

division of our argument, relieve the property of a

lien which the attempted sale of it had not suc-

ceeded in doing. How can we then consider the

payment made by the judgment debtor as anything

more than a pro tanto reduction of the judgment,

leaving the lien attached to the property for the

reduced amount?
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REDEMPTION BY THE JUDGMENT DEBTOR FROM THE
SALE OF JUNE 9, 1923, REESTABLISHED THE LIEN ON
THE LAND, THE LIEN NEVER HAVING BEEN DIVESTED,

BUT MERELY SUSPENDED.

To relieve the lands of Jewel Gold Mining (Com-

pany from the lien of plaintiffs it would be neces-

sary for a sale to take place and this sale to be con-

firmed by the court. A redemption by the judgment

debtor has the effect of reestablishing the lien and

subjects the land to a second sale to satisfy the un-

paid portion of the lien. Logically this must be so,

for the lien can be divested only by a sale which

passes title. Until the title passes the lien is not

divested, but merely suspended; suspended because

the title is in the grasp of the law. When, then,

thru the act of the judgment debtor, that title

is freed from the grasp of the law, the lien again

attached and binds the property as before. As we

have pointed out, the Oregon laws are the basis of

the laws of Alaska. The Oregon statutes on exe-

cution are similar to those of Alaska. In consider-

ing this question the Oregon Supreme Court in

Seftlemire v. Netvsome, supra,

held that the lien was not divested until the title

had passed by the execution sale and that a redemp-

tion by the judgment debtor or his successor in in-

terest reinstated the lien and subjected the property

to a resale.

"The lien is a quality in the judgment, in-

separably connected with it, which determines

the extent of the right to take the land in exe-

cution under the judgment as against adverse

claims. The lien binds the title of the judg-
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ment debtor, and until there has been a legal

transmutation of that title the lien should ap-
parently continue. There is no sale in a legal

sense until the title has passed.

The execution comes as a power to seize the
debtor's title and pass it to the purchaser. The
lien binds the title—the ownership in the land

—

and having attached to the title, prevents its

transfer by the debtor so as to affect the lien.

It is not sujficient to, to divest the lien, that the

poweA' should he partly executed hy an inchoate

sale. The sale is but one of the steps in the

exercise of the power. The power must be
fully executed, to make the change in the status

of the property necessary to divest the lien.

* * * The lien is suspended because the title

bound by the lien is in the grasp of the law;

free the title from that grasp and the lien binds

as before." (Italics ours.)

Again the precise question was before the same

court and the decision in the Settlemire case was

affirmed. The court said:

"The effect of a sale under execution is to

suspend, but not to divest, the lien of the judg-

ment, as it suspends all subsequent liens until

redemption is made, but a sheriff's deed cuts

them off altogether. During the interim be-

tween the sale and the deed, the rights of the

parties interested are measured by the statute.

The sale is inchoate and does not transfer title

until consummated by the execution and de-

livery of the deed in due course of law. If sub-

sequent lienors, whether by judgment, decree

or mortgage, redeem, the course of the sale is

not thereby impeded or precluded, but finally

culminates in a deed as if no redemption was
had by any one, and the deed puts an end to

the lien of the judgment or decree under which

the sale was made, and all other liens subse-
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queiitly acquired. But a redemption by the
judgment debtor. has a very different effect. It
terminates the sale, and restores the estate.

The sheriff's duties are at an end, and he can
proceed no further. And such is the effect of
a redemption by his successor in interest. The
statute has provided for redemption by but two
classes of persons,—the judgment debtor and
his successor in interest, and creditors having
liens, etc. A redemption by the latter class is

with a purpose of securing a sheriff's deed in

pursuance of the sale, and a redemption by the

former is inimical to the sale, and puts an end
to it; and the effect cannot be different whether
the judgment or his successor in interest re-

deem. The lien of the judgment under which
the sale proceeded, if only partially satisfied,

is not divested or eradicated, but is simply
suspended, as are the liens of all creditors hav-

ing subsequent judgments, decrees, or mort-

gages, pending the sale. If the sale is perfected

either to the purchaser or through the redemp-
tion by subsequent lienors, they are all swept
away; but if redemption is had by the judg-

ment debtor or his successor, they all survive

or are reinstated as though no sale had been

had. This must be said of the subsequent liens,

and it should be true of the' lien of the judg-

ment under which the sale was effected; else,

if it only took effect as of the date of the re-

demption, subsequent liens would become su-

perior and entitled to prior payment upon a

resale."

Flandfrs v. Anmac'k, 32 Ore. 19,

California adheres to the rule that when property

which is sold for less than the amount of the judg-

ment to satisfy which the sale was had, is redeemed
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by the judgment debtor, the lien of the unsatisfied

portion of the judgment attaches.

Simpson v. Castle^ 52 Cal. 644;

11 Cal. Jur. p. 110;

15 Cal. Jur. p. 227, par. 240, note 5.

In 10 R. C. L., p. 1351, par. 141, it is said:

"By the probable weight of authority, re-

demption by the judgTaent debtor of his land
sold under execution for less than the judg-

ment reinstates the lien for the unpaid balance,

and a resale of the land may be had to satisfy

such balance if the judgment lien has attached

at the time that the transfer is made."

Citing

Miitchell V. Ringle, 151 Ind. 16; 50 N. E. 308;

68 A. S. R. 212 and note.

To the same effect are

Lemmon v. Oshorn, 153 Ind. 172;

Hervey v. Krost, 116 Ind. 268;

Porter v. Steel Comp., 122 U. S. 267;

23 C. J., p. 728, par. 754, and cases cited in

note 78.

'Briefly recapitulating, the decree setting aside

the sale of October 6, 1923, was error for the follow-

ing reasons:

1. Jewell Gold Mining Company did not file ob-

jections to the sale within the time limited by law^,

nor did it have any right to object to the confirma-

tion, not being the judgment debtor.
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2. The sale of June 9, 1928, never haviiio been

confirmed by the court was not a sale and could not

divest the lien.

3. Redemption by the judgment debtor from the

unconfirmed sale amoimted only to a pro tanto pay-

ment of the judgment, the lien for the balance still at-

taching to the land.

4. Redemption by the judgment debtor had the

effect of reinstating the lien for the unpaid balance

and a resale was proper.

For these reasons the order should be annulled

and the court below be directed to enter a nunc pro

tunc order confirming the same.

ORDER DENYING CONFIRMATION REVIEWABLE BY WRIT
OF ERROR.

We have been served by a motion on behalf of

Jewel Gold Mining Company to dismiss the writ

of error upon the ground that the order sought to

be reviewed is not a final order or judgment. As

we pointed out in the first division of our argument,

Jewel Gold Mining Company not being the judg-

ment debtor could not, under the Alaska laws, ob-

ject to the confirmation of the sale and was not

and cannot be harmed by any order of the court

below, or of this court, in the premises. It has no

standing before the court and is as to this proceed-

ing a stranger. If it has any rights in the prop-
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erty it must assert them in another proceeding, tlie

judgment of foreclosure having become final.

Pecarovich v. Gilmore, 6 Alaska 108.

That the order denying confirmation is a final

order admits of no doubt, however. It is made

after final judgment and if not reversed conclusively

determines the right of the parties.

Porter v. Mitchell, 194 Fed. 49;

Tornanses v. Melsing, 106 Fed. 775;

Potter V. Beal, 50 Fed. 560;

Dell V. Estes, 10 Ore. 359

;

Schroeder r. Pehling, 20 S. D. 642 ; ,

Koehler v. Ball, 2 Kan. 160

;

Dakota Inv. Co, v. Sullivan, 9 N. D. 303.

Dated, San Francisco,

October 4, 1924.

Respectfully submitted,

Arthur Frame,

Walter Christie,

Attorneys for Plaintiffs in Error.
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STATEMENT
The plaintiffs were lien claimants and assignees

of lien claimants, and sued to recover on liens for

wages due lien claimants for services performed at

the special instance and request of Defendant Jewel

Mining Syndicate, the lessee of property owned by

Defendant Jewel Gold Mining Company, all the lien

claimants were employed by and worked for the

lessee Jewel Mining Syndicate.
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The decree being against tiie interest of Defend-

ants in the property owned by the Defendant Jewel

Gold Mining Company, known as the Jewel Mine

with judgment over against lessee Jewel Mining Syn-

dicate alone for any deficiency that might remain

after the sale and application of proceeds. (Transcript

page 5, lines 29-32).

Thereafter, on June 9th., 1923, the property

known as the Jewel Mine, all and the whole thereof

was sold in one parcel for the lump sum of $3500.00

(Marshal's Return, Transcript pages 8-12).

Thereafter, on July 23rd, 1923, Jewel Mining

Syndicate redeemed said Jewel Mine from sale of

June 9, 1923 (Certificate of Redemption, Transcript

pages 13-15)

Thereafter, on October 6th, 1923, the Marshal

under execution attempted to sell the property known

as the Jewel Mine, the interest of Jewel Mining Syn-

dicate in other mining claims, and certain personal

property. Said property, both real and personal, and

the whole thereof, was sold in one parcel for the lump

sum of $4125.00. (Marshal's Return, Transcript

Pages 18-22).

Defendant respectfully submits that the Court

properly and correctly ruled in rendering his Order

refusing to confirm the second sale, to-wit execution

sale of October 6th, 1923.

ARGUMENT
Plaintiffs in error assign two errors, but both are
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objections to the refusal of the District Court to con-

firm a certain execution sale. (Sale of October 6,

1923). Defendant respectfully submits that the order

complained of is not a final order, and therefore not

subject to appeal. Compiled Laws Alaska, sees. 1336-

7-8. In Xelsoii rs. Meehau. 155 F. 1, Judge Hunt,

statine the opinion of this court, on pas^e 3 says:

"An Order granting a nev/ trial continues a

case for further proceedings; it does not finally

determine the rights of the parties."

Defendant respectfully suggests that an order

vacating an execution sale does not finally deter-

mine the rights of the parties. It merely makes

necessai'y an alias execution, and sale under it.

As Plaintiffs were entitled only to enforce their

claims against the property of Jewel Gold Mining

Company, sale of the property having been had

Plaintiffs exhausted all remedy against said owner of

oroperty Jewel Gold Mining Company, and the re-

demption did not reinstate the lien of Plaintiffs as

against its property.

I'hfiKJrrs r. AiiuHirL-. 32 Ore. 19, 51 Pac. 447, 47

A. S. R. 504-510

The return of the sale shows that real and per-

sonal property were sold together in one parcel for

one lump sum Other defects are apparent, but this

alone invalidated the sale. Alaska law allows redemp-

tion of reality, but not of personall property from

an execution sale. Compiled Laws, sees. 1113-1118.



This provision was taken from the Oregon Code,

and the Oregon supreme court has said of it:

"Since a judgment debtor may under L. O. L.

sec. 240-244, redeem realty sold on execution, but

cannot redeem personalty, and since under sec-

tions 5132, 5136, placer mining claims and ditches

are realty, it was eiror to confirm sale on execu-

tion of such claims and pipe lines and tools there-

on, in one unsegregated bid and for a lump sum,
because the amount to be paid in redemption of

realty could not be ascertained."

Roseburg Nat. Bank tys. Camp 173 Pac^., 313.

Respectfully submitted,

W. H. RAGER
Attorney for the Defendant Jewel Gold

Mining Company, a Corporation One of

the Defendants in Error
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

J. M. DiKEMAN, W. A. Baker, Ernest Gove,

Mike Zakula, and J. C. Murphy,
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vs.

Jewel Gold Mining Co]\ipany (a corpora-

tion), and Jewel Mining Syndicate (a

corporation),

Defendants in Error.

PETITION FOR A REHEARING

ON BEHALF OF PLAINTIFFS IN ERROR.

To the Honorable William B. Gilbert, Presiding

Judge, and the Associate Judges of the United

States Circuit Court of Appeals for the Ninth

Circuit:

Plaintiffs in error respectfully petition for an

order granting a rehearing.

The opinion filed on November 17, 1924, dismisses

the writ of error upon the ground that this court

is without jurisdiction in that the order sought to

be reviewed was not a tiiial one.



The order sought to be reviewed was an order of

the United States District Court for the Territory

of Alaska, Third Division, vacating and setting

aside a sale of real and personal property made

under execution. It is manifest from an examina-

tion of the opinion of this court that the court

assumed that the order vacating the sale was not a

final one because of the intention of the court below

to order another sale. An examination of the

record on appeal shows that the question for de-

termination is whether or not the pretended re-

demption of the property of Jewel Grold Mining

Company from the sale made on June 9, 1923, left

this property subject to further execution on the

deficiency judgment.

Under the rules of the United States Circuit

Court of Appeals a copy of the opinion of the

judge of the court below should have been included

in the record on appeal. This was not done. Plain-

tiffs in error have therefore procured a certified

copy of this opinion and have caused the same to be

filed with the Clerk of the United States Circuit

Court of Appeals for the guidance of this court.

An examination of this opinion will conclusively

establish the fact that the court below set aside the

sale not only for substantial irregularities alleged

to have occurred, but also because the property of

the Jewel Gold Mining Company was sold a second

time by the second execution proceeding. The

court below was of the opinion that the first sale

and the redemption from that sale by the lessee,



the Jewel Gold Mining Company, for all time re-

leased this property from any claims of plaintiffs

in error. It is therefore apparent that the court

below does not intend to order a resale of this

property, consequently as far as plaintiffs in error

are concerned the order vacating the sale and re-

fusing confirmation is a final order. It conclusively

and for all time disposes of the question of plain-

tiffs' right to subject this property to the payment

of their judgment unless the same be appealed from

and reversed.

This is not a case wherein the court has set aside

a sale for irregularities and ordered a new sale. In

such a case it is obvious that the proceedings are

not terminated and that the order is not a final

order but where the court in setting aside the sale

refuses to order a resale of the property a final

and complete disposition of the matter is made and

the proceedings are at an end unless the order be

reversed by the appellate court.

The question of determining what orders are

final has presented great difficulty to the Circuit

Courts of Appeal and the Supreme Court and it is

not an easy matter to reconcile the somewhat con-

flicting opinions, but generally it may be stated

that any order which affects finally the material

rights of the parties to the litigation is a final order

and the subject of an appeal.

In Farmers Loan <f Trust Company, 129 U. S.

206, 209, the Supreme Court said:



^' After a decree which disposes of a prin-

cipal subject of litigation and settles the rights

of the parties to that matter there may subse-

quently arise important matters requiring the

judicial action of the court in relation to the

same property and some of the rights litigated

in the main suit, make necessary subsequent
important orders and decrees in which the most
material rights of the parties may be passed
upon by the court, and which, where they par-

take of the nature of final decisions of those

rights, may be appealed from."

Applying this rule to the facts disclosed by the

record we respectfully submit that the order of the

court below denying confirmation and setting aside

the sale is a final determination that the plaintiffs

in error could not subject the land of the Jewel

Grold Mining Company to a second sale to satisfy

the unpaid portion of their judgment.

Unless this court proceeds to hear and determine

this question plaintiffs in error are effectually and

forever barred from any opportunity of presenting

this question to an appellate court.

The court below in its opinion states as a matter

of law that

''the redemption by the Jewel Mining Syndi-

cate in my opinion redeemed the realty from
the effect of the sale and restored the estate of

the Syndicate and the Jewel Mining Company
free from the liens." (Opinion, p. 2.)

The order vacated and set aside the sale, amongst

other reasons, because the court held the property



of Jewel Gold Mining Company was not subject to

levy and sale by virtue of the deficiency judgment.

Now here is a question of law upon which the judg-

ment of the court below should not be conclusive

and final. Yet a refusal of this court to entertain

jurisdiction of the writ of error has that very effect

and denies to plaintiffs in error the right to have

this question of law reviewed by the very tribunal

to which jurisdiction has been given by the Alaska

Code. The situation is analogous to that of a pur-

chaser at an execution sale, who, when the court be-

low sets aside the sale and orders a resale, has an

unquestioned right to an appeal from this order,

inasmuch as his rights are swept aside.

The Supreme Court in the case of Blossom v.

Milwaukee etc. Railroad Co., 1 Wall. 655, held that

an order refusing to confirm a sale was a final and

appealable order, no order for resale having been

made. In discussing this case the Supreme Court

in Butterfield v. Usher, 91 U. S. 246, said:

''The decree against Blossom therefore was
the last one the court could make in the case.

It ended the proceedings and dismissed the

parties from further attendance upon the court
for any purposes connected with that action."

In this proceeding the order of the court below

setting aside and vacating the sale w^as the last

order in view of its opinion that it could make

with regard to the property of the Jewel Gold

Mining Company and put an end to the proceedings
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as far as the Jewel Gold Mining Company and its

property was concerned. It could not and did not or-

der a resale of this property because it decided that

the property was freed of the liens after the first

sale and redemption took place.

No good end will be served, we believe, in further

citations of authorities. We believe that this court

through the fact that it did not have before it the

opinion of the court below was led into believing

that a resale had been or would be ordered, so that

the question of plaintiffs' right to subject the prop-

erty of the Jewel Gold Mining Company to its

deficiency judgment could be squarely presented to

this court. It is manifest now that the court below

had already passed upon this question, and that

unless its order be held to be a final one no appeal

can ever be presented which will give this court the

opportunity to pass on the question of law involved.

If there be su.bstantial irregularities in the pro-

ceedings sufficient to justify the order setting aside

the sale, nevertheless, when that order setting aside

the sale fails to provide for another sale and

thereby finally and for all time determine against

plaintiffs in error a substantial right of theirs, the

order is final and subject to review by this court.

In conclusion we submit that the petition for re-

hearing should be granted inasmuch as the order is



final, and that this court should then proceed to

hear and determine the question upon the merits.

Dated, San Francisco,

December 31, 1924.

Respectfully submitted,

Arthur Frame_,

Walter Christie^

Attorneys for Plaintiffs in Error

and Petitioners.

Certificate of Counsel.

I hereby certify that I am of counsel for plaintiffs

in error and petitioners in the above entitled cause

and that in my judgment the foregoing petition for

a rehearing is well founded in point of law as well

as in fact and that said petition for a rehearing is

not interposed for delay.

Dated, San Francisco,

December 31, 1924.

Walter Christie,

Of Counsel for Plaintiffs in Error

and Petitioners.
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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

For Plaintiff in Error:

JOSEPH F. WESTALL, Esq., and ERNEST
L. WALLACE, Esq., 611 California Bank
Building, 629 South Spring Street, Los

Angeles, California.

For Defendant in Error:

FREDERIOK S. LYON, Esq., LEONARD
8. LYON, Esq., and HENRY S. RICH-
MOND, Esq., Stock Exchange Building,

Los Angeles, California.

CITATION.

UNITED STATES OF AMERICA,—ss.

To Perkins Oil Well Cementing Company, a cor-

poration, GREETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City

of San Francisco, in the State of California, on the

10th day of May, A. D. 1924, pursuant to an order

allowing appeal filed and entered on the 4th day

of April, 1924, in the Clerk's office of the District

Court of the United States, in and for the Southern

District of California, in that certain suit num-
bered G.-114—T. in Equity, wherein J. M. Owen
is defendant and you are plaintiff, to show cause,

if any there be, why the interlocutory order en-
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tered in said cause on the 17th day of March, 1924,

refusing to dissolve the preliminary injunction

theretofore issued in this cause in the said order

allowing appeal mentioned should not he corrected

and speedy justice should not he done to the par-

ties in that behalf.

WITNESS, the Honorable WILLIAM P.

JAMES, United States District Judge for the

Southern District of California, this 11th day of

April, A. D. 1924, and of the Independence of the

United States, the one hundred and forty-eighth.

WM. P. JAMES,
U. S. District Judge for the Southern District of

California.

Due service of the above citation and receipt of

a copy thereof is hereby admitted this 11th day of

April, 1924.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

[Endorsed]: In Equity—G.-114-T. In the

United States Circuit Court of Appeals for the

Ninth Circuit. Perkins Oil Well Cementing Co.

vs. J. M. Owen. Citation. Filed Apr. 14, 1924.

Chas. N. Williams, Clerk. By L. J. Cbrdes, Deputy

Clerk.
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In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

IN EQUITY—No. G.-114-T.

PERKINS OIL WELL CEMENTING COM-
PANY, a Corporation,

Complainant,

vs.

J. M. OWEN,
Defendant.

BILL OF COMPLAINT.

Suit for Injunction and Accounting for Infmge-

ment of Letters Patent No. 1,011,484.

COMES NOW Perkins OH Well Cementing

Company, a corporation, organized and existing

imder the laws of the State of California, and hav-

ing its principal place of business in the city of

Los Angeles, State of California, and brings its

bill of complaint against J. M. Owen, an inhabitant

of the Southern District of California, and for

cause of action alleges:

I.

That the ground upon which this Court's juris-

diction depends is that this is a suit in equity aris-

ing under the patent laws of the United States. :

n. i

That the plaintiff, Perkins Oil Well Cementing

Company, is a corporation, organized and existing

imder and by virtue of the laws of the State of
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California, and has its principal place of business

in the city of Los Angeles, State of California.

III.

That defendant, J. M. Owens, is a citizen and

resident of Long Beach, Los Angeles, California,

and is there engaged in the oil-well cementing

business.

IV.

That heretofore, to wit, prior to October 27,

1909, Almond A. Perkins and Edward Double, then

of Los Angeles, California, were the original, first

and joint inventors of a new and useful invention,

to wit: METHOD OF CEMENTINO OIL
WELLS, not known or used by others before their

invention or discovery thereof, or patented [1*]

or described in any printed publication in the

United States of America, or in any foreign

country before their invention or discovery thereof

for more than two years prior to their application

for letters patent thereof in the United States of

America, or in public use or on sale in the United

States for more than two years prior to such ap^

plication for letters patent therefor, and not aban-

doned ; that thereupon, to wit, on October 27, 1909,

the said Almond A. Perkins and Edward Double

made joint application in writing in due form of

law to the Commissioner of Patents of the United

States of America for letters patent for said in-

vention, and complied in all respects with the con-

ditions and requisites of said law.

*Page-number appearing at foot of page of original certified Tran-

script of Record,
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V.

That by an instrument in writing, dated June

1, 1911, duly executed by the said Ahnond A. Per-

kins and Edward Double, the said Almond A. Per-

kins and Edward Double did sell, assign, transfer

and set over unto the Perkins Cementing Com-

pany, a corporation, then existing and organized

under the laws of the State of California, and

having its principal place of business' at Los An-

geles, California, its successors or assigns, the en-

tire and exclusive right, title and interest in and

to the aforesaid invention in the United States

and in and to any letters patent to be granted and

issued therefor, and did thereby authorize and re-

quest the Commissioner of Patents to issue any

letters patent upon the aforesaid application to

the said Perkins Cementing Company, a corpora-

tion, its' successors' or assigns.

VI.

That after due proceedings had and due examina-

tion made by the Commissioner of Patents upon
the aforesaid application as to the patentability of

said invention, on December 12, 1911, letters patent

of the United States of America No. 1,011,484,

signed, sealed and executed in due form of law,

and bearing date the day and year aforesaid, were

granted, issued and delivered by the Commissioner
of Patents of the United States of America to the

aforesaid Perkins Cementing Company, a corpora-

tion; that thereby there was granted and secured

to said Perkins Cementing Company, [2] a
corporation, its legal representatives and assigns,

for the full term of seventeen years from and after
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said December 12, 1911, the exclusive right and lib-

erty of making, using or vending to others to be

used, the said invention throughout the United

States of America and the territories thereof, all as

will more fully and at large appear in and by said

original letters patent, copy of which letters patent

are annexed hereto, and a duly certified copy of

which will be in court produced as may be re-

quired.

VII.

That on January 8, 1911, by due and proper

means, transferred and assigned in writing, plain-

tiff, Perkins Oil Well Cementing Company, a cor-

poration, acquired the entire and exclusive right,

title and interest in and to the said invention and

the said letters patent No. 1,011,484 thei''etofore

acquired and held as aforesaid by said Perkins

Cementing Company; that at all times since Janu-

ary 8, 1913, plaintiff, Perkins Oil Well Cementing

Company has been and now is the sole and exclu-

sive owner of said letters patent No. 1,011,484, and

all the rights and privileges conferred thereby.

VIII.

That upon the completion of the aforesaid in-

vention the said Almond A. Perkins and Edward
Double proceeded, by and through the said Per-

kins Cement Company and Perkins Oils Wells

Cementing Company, as aforesaid, to introduce the

said invention to the oil well industry, and pro-

ceeded to put the same into practical us'e ; that ever

since January 8, 1913, plaintiff, Perkins Oil Well
Cementing Company, has had invested and has

expended large sums of money, and has been to
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great effort in building up and conducting a

business of cementing oil wells by the method

patented in the said letters patent No. 1,011,484;

that the said method of cementing oil wells

patented in said letters patent No. 1,011,484 has

gone into extensive commercial use and has be-

come the standard method of cementing oil wells

throughout the fields of this country; that plaintiff,

Perkins Oil Well Cementing Company, for many
years has cemented approximately ninety-five [3]

per cent of all wells cemented in the State of Cali-

fornia; that plaintiff, Perkins Oil Well Cementing

Company has many hundreds of thousands of dol-

lars invested in equipment and operating stations

throughout the oil fields of California in the busi-

ness of cementing oil wells by said patented

method; that plaintiff, Perkins Oil Well Cement-

ing Company, is the owner of Perkins Oil Well

Cementing Company of Wyoming, a corporation,

and has by that company invested a large sum of

money in equipment and operating stations in the

oil fields of Wyoming; that said Perkins Oil Well
Cementing Company, of Wyoming, is now doing

practically all of the oil well cementing in the State

of Wyoming by means of said patented method;

that on December 20, 1922, an exclusive license in

writing was' granted under said letters patent No.

1,011,484 to Erie P. Halliburton, of Duncan, Okla-

homa, for the States of Oklahoma, Texas, Kansas,
Arkansas and Louisiana, and that said Erie P. Hal-
liburton has now over one hundred and fifty thou-

sand ($150,000.00) dollars invested in equipment
and operating stations for cementing oil wells by
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said patented method in said states; that the said

invention is of great benefit and utility; and the

public has generally acknowledged and acquiesced

in the exclusive rights of plaintiff in and to the

said invention and has generally acknowledged and

acquiesced in the validity of said letters patent No.

1,011,484.

IX.

That on or about December 1, 1921, plaintiff,

Perkins Oil Well Cementing Company, brought

its bill in equity in the District Court of the United

•States for the Southern District of California,

against Wilson B. Wigle, and in said suit com-

plained that the defendant had infringed and

threatened the further infringement of said letters

patent No. 1,011,484; that the said defendant filed

his answer to the said bill of complaint; that on or

about January 23, 1923, and by leave of Court,

plaintiff, Perkins Oil Well Cementing Company,

filed a supplemental bill in said suit, alleging that

Vasco B. Cottengim had associated himself as a

copartner with said Wilson B. Wigle and had con-

tinued and was threatening to continue said in-

fringement; that defendants filed their answer to

[4] said supplemental bill of complaint; that said

cause came on to be heard on the pleadings and
proof, and was argued before the Honorable Oscar

A. Trippet, Judge of the District 'Court, by counsel

for the respective parties, and briefs filed therein;

that on June 11, 1923, the Court entered a decree

for the plaintiff in said suit, adjudging said letters

patent No. 1,011,484 to be good and valid in law,

and that the said Almond A. Perkins and Edward
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Double were the original, first and joint inventors

of the method of cementing oil wells described and

claimed in said letters patent, and that plaintiff,

Perkins Oil Well Cementing Company, a corpora-

tion, is the lawful owner of said letters patent, and

that defendants had infringed upon said letters

patent and particularly claim 2 thereof,

"by employing a method of cementing oil

wells, which includes forcing down the regular

well casing by means of fluid pressure the

cement to be used to fill th.e space behind the

lower end of the well casing, the pressure fluid

being separated from said cement by a barrier

(such as Plaintiff's Exliibit 13), forcing said

cement up outside the casing, and holding the

cement in position under the fluid pressure

until the cement hardens; that the employment

on top of the aforesaid barrier of the additional

cement used by defendants does not avoid

infringement; that mud fluid is the equivalent

of water for the pressure fluid and tlie use

thereof does not avoid infringement; and that

the aforesaid method employed by defendants

is substantially the method claimed by claim

2 of said Letters Patent and is within the

scope thereof,"

and ordering and adjudging that a writ of injunc-

tion issue out of and under the seal of said court

directed to tlie said defendants and enjoining and
restraining them from further infringement upon
claim 2 of said letters patent, and ordering an ac-

counting of profits and damages by reason of such

infringement; that defendant in this case, J. M.
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Owen, appeared as a witness far defendants at

the trial of said case and testified that he had em-

ployed the method of cementing oil wells adjudged

in said case to be an infringement and that he pur-

chased the plugs employed by him from the defend-

ant in that case, Wilson B. Wigle.

X.

That on or about January 12, 1923, Erie P. Hal-

liburton, as exclusive licensee in that territory

under said letters patent No. 1,011,484, brought

his bill in equity in the District Court [5] of

the United States for the Western District of

Oklahoma against Dan Burruss and Hugh West

No. 574—Equity, and in said suit complained that

the defendants had infringed and threatened the

further infringement of said letters patent No.

1,011,484, and did thereupon move the Court for

an immediate injunction therein; that upon the

filing of said bill of complaint, the Court entered

a restraining order in said case enjoining defend-

ants from further infringement of said letters pat-

ent No. 1,011,484; that a further hearing on said

restraining order was had by the Court in said

case on January 17, 1923, at which time defendants

were represented by counsel; and said Court on

January 17, 1923, entered an order continuing said

injunction in eifect and said injunction has at all

times since been and now is in effect ; that said case

now stands submitted for final decision.

XI.

That since on or about January 1, 1923, the de-

fendant, J. M. Owen, has been engaged in the

Southern District of Oalifornia in the cementing
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of oil wells by means of the method patented in

the aforesaid letters patent No. 1,011,484, and in

infringement thereof; that the infringement by

defendant of said method has been without the

consent of plaintiff, Perkins Oil Well Cementing

Company, and contrary to the protest of plaintiff;

that at all the times since defendant, J. M. Owen,

entered upon said business he has had actual and

full knowledge of the grant of s'aid letters patent

No. 1,011,484 and of the ownership thereof by

plaintiff; that the infringement by defendant, J. M.

Owen, has included the employment by him of the

exact method adjudged by the Court to be an in-

fringement of said letters patent No. 1,011,484 in

the aforesaid suit of Perkins Oil Well Cementing

Company vs. Wilson B. Wigle and Yiasco B. Cot-

tengim; that said infringement has been deliber-

ate and intentional and has been proceeded with

by defendant, J. M. Owen, after full written notice

to him of the decision in said suit of Perkins Oil

Well Cementing Company vs. Wilson B. Wigle;

that defendant, J. M. Owen, is now continuing such

infringement and intends to continue the s^ame

unless restrained. [6]

XII.

That defendants' infringement complained of

herein is being carried on in direct competition

with plaintiff's and in the same field and territory

in which plaintiff has a large investment in equip-

ment for cementing oil wells by the method pat-

ented in said letters patent No. 1,011,484; that said

infringement is causing great and irreparable dam-

age to plaintiff; that plaintiff is not advised as to
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the exact number of wells that have been cemented

by defendant in infringment of said letters patent

No. 1,011,484.

WHEREFORE, plaintiff prays:

1. That an immediate injunction issue out of

and under the seal of this Court enjoining and

restraining, pending this suit, the defendant, his

agents, attorneys, servants, employees and asso-

ciates, and each and every of them, from directly

or indirectly infringing upon the aforesaid letters

patent No. 1,011,484 in any manner whatsoever;

and that said injunction be made permanent upon

final decree in this case.

2. That defendant be ordered to account to and

pay over to plaintiff all the profits and advantages

realized by defendant from said infringement and

all the damages sustained by plaintiff by reason

of said infringement, and that said damages be

trebled because of the wilful and intentional in-

fringement of defendant.

3. That plaintiff have judgment for its costs in

this case and for such other, further or different

relief as to this Court may seem proper and be in

accord with equity and good conscience.

PERKINS OIL WELL CEMENTINO
COMPANY,

By A. A. PERKINS,
President,

Plaintiff.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Solicitors for Plaintiff. [7]
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State of California,

County of Los Angeles,—ss.

Almond A. Perkins, being first duly sworn de-

poses and says : That he is the president of plaintiff

Perkins Oil Well Cementing Company above

named; that he has read the foregoing bill of

complaint and knows the same to be true as of

Ms own knowledge except as to matters stated

therein upon information and belief and as to said

matters he verily believes the same to be true.

A. A. PERKINS.

Subscribed and sworn to before me this 29th

day of June, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Bill

of Complaint. Filed Jun. 29, 1923. Chas. N. WiU-
iams, Clerk. By R. S. Zimmerman, Deputy Clerk.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,

312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. [8]

(Title of Court and Cause.) \

ORDER TO SHOW CAUSE.
To J. M. Owen, Defendant Above Named

:

Upon the bill of complaint herein, and upon the
motion of Leonard S. Lyon, solicitor for plaintiff,

—
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IT IS HEREBY ORDERED tliat you, the

above-named defendant, show cause before me, or

one of the Judges of this court, at the courtroom

of this court in the Federal Building, in the city

of Los Angeles, California, on the 9th day of July,

1923, at 10 o'clock A. M. of said day, why a pre-

liminary injunction should not be issued against

you herein, as prayed for in plaintiff's bill of com-

plaint.

IT IS FURTHER ORDERED that a copy of

this order to show cause and a copy of plaintiff's

bill of complaint be served upon defendant on or

hefore the 2d day of July, 1923.

Dated at Los Angeles, California, June 29th,

1923.

OSCAR A. TRIPPET,
United States District Judge.

[Endorsed] : (Title of Court and Cause.)

Order to Show Cause. Filed Jun. '29, 1923. Chas.

N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for Plaintiff. Eq.

O. Bk. [9]
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(Title of Court and Cause.)

NOTICE OF EVIDENCE TO BE RELIED
UPON AS A SHOWING OF CAUSE
WHY A PRELIMINARY INJUNCTION
SHOULD NOT BE ISSUED AS PRAYED
IN THE COMPLAINT.

To Frederick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Solicitors and of Counsel for the

Above-named Plaintiff, and to Said Plaintiff,

Perkins Oil Well Cementing Company:

In order that plaintiff may under stipulation

and order of Court answer defendant's showing,

you and each of you will please take notice that as

defendant's showing of cause why a preliminary

injunction should not be issued in this cause as

prayed in the bill of complaint, which order to

show cause was entered by said Court on June 29,

1923, and the time for which was by stipulation

and order entered thereon extending to July 16,

1923, at 10 o'clock A. M., defendant-respondent

will rely upon and offer in evidence and will ask

the Court to take judicial notice of the following

papers and exhibits offered in evidence on the

trial of the cause entitled in this court F.-70-

Equity, Perkins Oil Well Cementing Company, a

Corporation vs. William B. Wigle and Vasco B.

Cottengim, Defendants

:

Defendants' Exhibit ''B," file-wrapper and con-

tents of Perkins and Double patent in suit;

Defendants' Exhibit"B," file-wrapper and con-

tents Wigle patent;
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Plaintiff's Exhibit (not numbered) Bulletin 163,

''Method of Shutting Off Water in Oil and

Gas Wells," by F. B. Tou^; [10]

and also will rely upon the following papers

served and filed in this cause: Defendant's verified

"^answer and the affidavits of A. R. Johnson, W. J.

Wellman, J. M. Owen, H. O. Bales, and H. H. Bra-

zeel.

WESTALL and WALLACE,
ERNEST L. WALLACE,
JOSEPH F. WESTALL,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [11]

(Title of Court and Cause.)

AFFIDAVIT OF A. R. JOHNSON IN OPPOSI-
TION TO PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

A. R. Johnson, being first duly sworn, deposes

and says: I reside at 4327 Livingston Drive, Long

Beach, and am Oeneral Superintendent and Vice-

president of the Federal Drilling Company, which

company is engaged in the business of rotary oil

well drilling. I am quite familiar with the pro-

cesses employed in oil well cementing and particu-

larly that being used by the above-named defendant

J. M. Owen. iSaid Owen uses but one plug. This

plug is equipped with spring actuated dogs which

permit the plug to move downwardly through the
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casing but prevent it from rising in the casing.

Cement is placed on top of tlie plug upon its in-

sertion in the casing so that the plug is embedded

in the cement.

The dogs on the plug are of great value and ad-

vantage in holding any cement which may have

been pumped outside of the casing in position at all

times both before the operation is completed (which

is sometimes desirable in case of mechanical

troubles, hose breakage, or pump breaking down
or connection leaks) as well as after the cement

is placed in proper position outside of the casing.

It is of particular value in holding the cement in

position during the hardening in that it permits

the tight head to be removed and the pipe landed

which saves the delay of from forty-eight to sixty

hours. This delay has never [12] been over-

come by other methods.

A. R. JOHNSON.

Subscribed and sworn to before me this 14th

day of July, 1923.

[Seal] THEODORE O. DAVIS,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Nov. 28, 1926. [13]
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(Title of Court and Cause.)

AFFIDAVIT OF W. J. WELLMAN IN OPPO-
SITION TO PRELIMINARY INJUNC-
TION.

State of California,

County of Los Angeles,—ss.

W. J. Wellman, being first duly sworn, deposes

and says: I reside at 644 North Normandie Ave.,

Los Angeles, Cal., and am Superintendent of tlie

C. 'C. Julian Company, oil producers, with offices

at 321-324 Loew's State Building, Los Angeles,

California.

I have been very familiar vdth various methods

used in cementing oil wells for the past fifteen

years, and am likewise familiar with and luider-

stand the process being employed by the Owen
Oil Well Cementing Company and the above-named

J. M. Owen. Said defendant uses but one plug

in cementing oil wells. This plug is distinguished

from plugs heretofore used in oil well cementing

among other things by being equipped with spring

actuated dogs which permit it to move downwardly

through the casing during the operation of cement-

ing, but prevent from rising in the casing, the

least tendency of the plug to move upward, being

resisted by the biting of the dogs into the casing.

This feature which allows the plug to move down-

wardly, but preventing it from moving upwardly

in the casing is a most valuable contribution to

the art of oil well cementing.
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It not unfrequently happens that mechanical

troubles or breakage of the pumping apparatus or

connections occur during the process of pumping

the cement into place. Under old [14] processes

with which I am familiar, the discontinuance of

pumping operations before the job was completed

by reason of soich difficulties would permit the ce-

ment which has been placed in position outside of

the casing to flow back into the casing. This is

entirely prevented by the Owen plug, which, ir-

respective of the pump, holds this back pressure at

all times. After the plug has reached its proper

position near the bottom of the well, that is to say,

after the cement is placed in the position to ce-

ment the well, a period of time for setting is re-

quired during which the cement must be held in

the position in which it has been placed. Under
old methods, it was necessary to hold the pressure

by means of a tight head, that is to say, maintain

a column of water under pressure in the casing

above any plug that might be used. This necessi-

tated loss of much time all of which is' avoided by
the use of the packer plug of the defendant Owen
in this case, which by reason of the spring actu-

ated dogs which I have referred to holds the cement

in place and prevents it from going back into the

casing. The operator may then proceed with burn-

ing off of his pipe and preparation for further

drilling operations, relying entirely upon the Owen
plug instead of keeping on the tight head and main-
taining the pressure to hold the cement in position

during hardening. Even where quick hardening
compounds are used, under old processes in which
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plugs not equipped with the spring actuated dogs

of the Owen plug are employed at least twenty-

four hours must he allowed for setting of the ce-

ment, and during all of this time the tight head can-

not be removed but must be kept in place to maintain

the water pressure. During all this time the oper-

ator is delayed in preparing for his future opera-

tions. [15]

For the reasons I have given above as well as

others, I consider the Owen plug a very deserving

and mueh needed invention.

W. J. WELLMAN.

Subscribed and sworn to before me this 13th day

of July, 1923.

[Seal] WARREN H. KERN,
Notary Public in and for the County of Los An-

geles, State of California. [16]

(Title of Court and Causie.)

AFFIDAVIT OF J. M. OWEN IN OPPOSI-
TION TO PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

J. M. Owen, the above-named defendant, being

first duly sworn deposes and says, that in the use

of the process of cementing wells employed by him
and more fully described in his verified answer
in the above-entitled cause (which accompanies
this affidavit as part of his showing of cause under
the order of this court, why a preliminary in-

jimction should not be issued against him as prayed
in the bill of complaint),

—
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He has never used more tiian one plug, and has

always put a considerable amount of cement on

top of such plug; so that the plug at all times dur-

ing the process of being placed in position near the

bottom of the well to perform its principal function

of holding the cement back of the casing while set-

ting, is entirely embedded in the cement and is not

used as a barrier to separate, and does not separate

any water from any cement nor any other fluid from

the cement to any degree whatsoever. While this

plug has an important function of indicating when

the cement is in proper position behind the casing,

which it does by stopping or slowing the action of

the pump when the plug meets an obstruction at

or near the bottom of the casing; it also, by rea-

son of the dogs with which it is equipped performs

a far more important function of preventing the

plug from rising in the casing at any time either

during the process of placing the cement in position

or holding it in such position for setting. [17]

It is not necessary nor even desirable to separate the

water from the cement either during the process

of pumping the cement in place or afterwards dur-

ing the setting of the cement.

In the process employed by me using the

one plug as I have described, the cement
is pumped directly in on the column of water

without any means whatever to separate the

>vater from the cement. It will be understood that

the well both inside and outside of the casing is

full of water at the beginning of the cementing
operation, and the cement, as I have just stated,

is pumped in directly upon the water which fills the
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well and is forced downwardly pushing tiie water

before it. When a sufficient amount of cement to

cement the well is thus pumped into the casing

on top of the water column, the plug, described

more fiilly in my answer, is placed on top of the

cement, then more cement is placed on top of the

plug and then the plug with the cement above and

below it is forced downwardly into the casing.

The plug separates only the cement above it from

the cement below it. The plug is not a barrier in

any sense of the word to separate any water from

the cement.

My experience in very many oil well cementing

jobs has been that the omission of a barrier or

separator to separate water from cement does not

jeopardize or impair in any degree whatever the

success of the operation as the water does not mix

with the cement as assumed by the Perkins patent in

suit.

When the plug reaches its proper position at or

near the bottom of the casing as more fully de-

scribed in my answer and particularly in the Ins-

keep patent specifications and drawings therein

set forth, it indicates by the stopping or slowing

of the pump that the proper position is reached

whereupon further attempts to pump are discon-

tinued, the tight head removed, the [18] usual

procedure of burning off the pipe below the rotary

tables is performed and the operator proceeds with

the work preparatory for his further drilling

operations, my plug being relied upon entirely to

hold the cement in position, while in the method
of the Perkins and Double patent in suit it is ne-
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cessary to proceed with the last step of the Perkins

and Double process, namely (claim 2) that of

"holding the cement in position under water pres-

sure until the cement hardens" or as described in

claim 3 of the patent in suit, namely, "holding the

cement in position until it hardens by means of

water pressure above it."

There are in common use certain compounds for

quickly hardening cement, and my information is

that plaintiff in this case uses such compound, but

notwithstanding the use of such accelerator, in the

use of the process of the patent in suit the cement

must be held in position under water pressure for

at least twenty-four hours. Of course, during

these twenty-four hours work must be delayed, the

tight head cannot be removed, the pipe cannot be

burned off, nor can the operator proceed with any

of the work necessary for preparation for further

drilling operations. This time (at least twenty-

four hours and frequently longer) is entirely

wasted.

Still another advantage of the use of the plug in

my process equipped with the spring actuated dogs

is that in case pumping is for any reason discon-

tinued before the cement is pumped up outside of

the casing, the cement cannot go back into the cas-

ing, being prevented by the action of the dogs,

which only allow the plug to pass downwardly
and prevent its upward movement.

In the case of the Perkins and Double process

of the patent in suit, air is permitted to get into

the casing upon the insertion of the plug, as the

cement, being heavier than the [19] water con-
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tinues to move downwardly, and when water is

again pumped on top of the plug there is a cer-

tain amount of air within the casing which being

compressible may permit a dangerous amount of

upward movement of the cement from behind the

casing. This impairs the operation in that it per-

mits part of the cement which has been pumped up

outside of the casing to flow back into the well. In

the case of any method, after the plug is inserted

into the casing it cannot be moved upward and any

discontinuation whatever of the pumping process

does not threaten or impair the result to any degree

whatever.

To summarize: In my process as described and

as practiced by me, I omit entirely the steps de-

scribed in the Perkins and Double claims as "hold-

ing the cement in place imder water pressure until

the cement hardens," and the holding of the ce-

ment is by the utilization of the different principle

and by the employment of different means.

I have used the method referred to herein and
described in my answer in the cementing of very

many wells and have never experienced a failure

with it. It is most highly successful.

J. M. OWEN.

Subscribed and sworn to before me thi® 13 day of

July, 1923.

[Seal] BERTHA R. ELDRIDOE,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires June 10. 1926. [20]
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(Title of Court and Cause.

)

AFFIDAVIT OF H. O. BALES IN OPPOSI-
TION TO PRELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

H. O. Bales, being first duly sworn, deposes and

says that he resides at 1923 Chestnut Street, Long

Beach, California, and is engaged in the business of

oil well cementing ; that he is thoroughly familiar

with and understands fully the process of cementing

oil wells, and has read and is familiar with and fully

understands the description and drawings of letters

patent No. 1,011,484, granted to Almond A. Per-

kins and Edward Double, and is likewise familiar

with and thoroughly understands the description

and drawings and mode of operation illustrated

and described in letters patent No. 1,443,474,

granted to M. E. Inskeep, January 30, 1923, for

Packer Plug.

Affiant further states that he has observed care-

fully on numerous occasions the apparatus and
method of cementing oil wells used by defendant,

J. M. Owen, and understands such process fully

and the purpose and function of the different parts

of the apparatus employed therein, and the mode
of operation thereof; that said defendant Owen
uses only one plug, and such plug is equipped with

spring actuated dogs similar in construction and
mode of operation to the dogs 24 of said Inskeep
patent No. 1,443,474; that wlien the packer plug
(substantially as described in said Inskeep patent)
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as used by defendant Owen is placed in the casing

into which it is intended to be used, i. e., its proper

size of casing, such dogs are normally held in con-

tact with the walls of the casing by the springs.

And their construction and mode of operation is

such that they do not impede the downward

progress of the plug through the casing, [21]

but do prevent the plug from rising througOi the

casing. In other words, when the plug used by

defendant Owen reaches the position in the bottom

of the casing at which it is designed and intended

to stop, the dogs upon any upward tendency of the

plug bite into the casing and thereby prevent the

plug from ascending. This feature renders un-

necessary the use of the last step of the process

described in claims 2 and 3 of said Perkins and

Double patent No. 1,011,484, namely, "holding the

cement in position under water pressure until the

cement hardens." To my knowledge defendant

does not use such step, that is to say, the tight head

described in said Perkins and Double patent is re-

moved after the plug reaches the desired position

in the bottom of the casing and no water pressure

whatever is used to hold the cement in position.

This, to my knowledge is a great advantage in ce-

menting wells, in that it avoids the long delay

caused by holding a water pressure on the cement,

the plug being, prevented from rising through the

casing by the action of the dogs.

To my knowledge, defendant J. M. Owen does not

use the combination of steps specified in claims 1

^nd 3 of said Perkins and Double Patent No. 1,-

011,484, among other things because he uses only
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one plug; and he does not use the comhination of

steps described in claim 2 of said patent because,

among other things, he does not use the last step

of the claim, namely, he does not hold the cement

**in position under water pressure until the cement

hardens," in fact using no water pressure what-

ever or anything which by any chance might be

deemed an equivalent of holding the water pressure

On the cement.

Defendant J. M. Owen does not use the plug as a

barrier to separate the water from the cement. It

is used merely to indicate when the cement is in

proper position and to hold the cement back of the

casing until it hardens.

It is of no advantage whatever in oil well ce-

menting to separate the water from the cement by
barriers, as if no [22] barriers whatever are

used there is no appreciable dilution of the cement

by water, that is, no such dilution as will in any
respect impair or jeopardize the job of cementing.

H. O. BALES.

Subscribed and sworn to before me this 6 day of

July, 1923.

[Seal] BERTHA R. BLDRIDOE,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires June 10, 1926. [23]
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(Title of Court and Cause.)

AFFIDAVIT OF H. H. BRAZEEL IN OPPOSI-
TO PEELIMINARY INJUNCTION.

State of California,

County of Los Angeles,—ss.

H. H. Brazeel, being first duly sworn, deposes and

says: I reside at Long Beach, County of Los

Angeles, State of California, and am employed as

a truck driver for the Owen Oil Well Cementing

Company. I am familiar with the method of cem-

enting wells practiced by J. M. Owen, defendant in

the above-entitled cause, having been present and

observed and having taken part in many of such

cementing jobs as part of the duties of my employ-

ment.

Said defendant Owen uses only one plug and that

plug is provided with dogs which are held in con-

tact with the casing by the action of springs. These

dogs allow the plug to pass downwardly through

the casing but prevent any upward tendency of the

plug by biting into the casing upon the least up-

ward movement.

In such process as practiced by the defendant

Owen, cement is always placed on top of the plug,

so that the plug is not used to separate any water

from any cement, being embedded in cement, but is

used merely to indicate when the cement is in proper

position behind the casing (which it does by stop-

ping or slowing the action of the pump) ; also to

prevent the cement from flowing back into the cas-
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ing if the pumping operation for any reason sliould

discontinue before all the cement is pumped into

proper position outside of the casing; and also,

finally, to hold the cement in position outside of the

casing to allow it to harden. [24]

After the plug is in proper position near the

bottom of the well, being held in such position and

preventing from rising upwardly by the action of

the spring actuated dogs with which the plug is

equipped, the tight head is removed, and the plug

alone is utilized to hold the cement in place during

hardening.

It is not necessary in the process that I have re-

ferred to to hold the cement in position by the use

of the tight head and water pressure, as the plug

which I have described by means of the dogs suffi-

ciently holds the cement in place.

H. H. BRAZEEL.

Subscribed and sworn to before me this 13th day

of July, 1923.

[Seal] BEE^THA R. ELDRIDGE,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires June 10, 1926. [25]

[Endorsed] -.(Title of Court and Cause.) Notice

of Evidence and Affidavits To Show Why a Prelim-

inary Injunction Should not be Issued. Filed

July 16, 1923'. Chas. N. Williams, Clerk. By L. J.

Oordes. Received copy of the within notice and

affidavits this 16th day of July, 1923. Leonard S.

Lyon, Attorney for Complainant. Westall and
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Wallace, Patent Lawyers, Suite 611 California

Bank Bldg., 629 So. Spring Street, Los Angeles,

Calif., Attorneys for Defendant. [26]

(Title of Court and Cause.)

ANSWER TO BILL OF COMPLAINT.

The above-named defendant, J. M. Owen, for

answer unto the bill of complaint herein, alleges

that he is without knowledge as to whether or not

plaintiff, Perkins Oil Well Cementing Company, is

a corporation, or whether or not it is organized and

existing imder the laws of the State of California, or

at all, or whether or not it has its principal place

of business in the City of Los Angeles, State of

California, and therefore denies each and every

of the allegations of the introductory paragraph of

said bill of complaint.

I.

Denies that the court's jurisdiction depends or

can be sustained on the ground that this is a suit in

equity under the patent laws of the United States,

but asserts, on the contrary, that there, is no equity

to support the assumption of jurisdiction by this

court, as the facts hereinafter set forth will make

clear.

IL
Alleges that as to whether or not the plaintiff, Per-

kins Oil Well Cementing Company, as a corporation,

organized and existing under and by virtue of the

laws of the State of California, or of any other

State, or at all, and as to whether said plaintiff has
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its principal place of business in the City of Los

Angeles, State of California, this defendant is with-

out knowledge.

III.

Admits that this defendant is a citizen and resi-

dent of Long Beach, Los Angeles County, Cali-

fornia, and is there engaged in the oil well cement-

ing business.

IV.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations set

forth in paragraph IV of the bill of complaint, and

upon such ground specifically denies that hereto-

fore, to wit, prior to October 27, 1909, or at any

other time. Almond A. Perkins and Edward Double

were the [27] original, first, and joint, or any

inventors of any new and useful invention, to wit:

Method of Cementing Oil Wells, and likewise denies

that any such pretended invention was not known

or used by others before their alleged invention or

discovery thereof: and denies that the same was

not patented or described in any printed publica-

tion in the United States of America or in any

foreign countries before their pretended invention

or discovery thereof, or for more than two years

prior to their alleged application for letters patent

thereof in the United States of America or in public

use or on sale in the United States for more than two

years prior to such alleged application for letters

patent therefor; and denies that the same was not

abandoned but alleges, on the contrary, that the

alleged pretended invention was abandoned; and



32 J. M. Owen vs.

likewise denies that said Almond A. Perkins and

Edward Double or either of them made joint, or

any application in writing in due form of law or

otherwise to the Commissioner of Patents of the

United States of America for letters patent for

said alleged invention ; and denies that said Perkins

and Double complied in any respects with the con-

ditions and requisites of said law.

V.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations con-

tained or set forth in paragraph V of said bill of

complaint and upon this ground specifically denies

that by an instrument in writing, dated June 1, 1911,

or at any other time duly or at all executed by the

said Almond A. Perkins and Edward Double, the

said Almond A. Perkins and Edward Double or

either of them did sell, assign, transfer and set over

unto the Perkins Cementing Company, a corpora-

tion, then organized and es^ting under the laws of

the State of California (and denies that the alleged

Perkins Cementing Company was a corporation

then or at any other time, organized and existing

under the laws of the State of California or at all;

and denies that said alleged corporation had its

principal place of business at Los Angeles, Cali-

fornia), its successors, or [28] assigns, the entire

and exclusive right, title, and interest or any rights,

title, or interest whatsoever in and to the aforesaid

pretended invention in the United States and in

and to any letters patent to be granted and issued

therefor; and denies that they did thereby or at all
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authorize and request the Commissioner of Patents

to issue any letters patent upon the aforesaid appli-

cation to the said pretended Perkins Cementing

Company, a corporation, its successors or assigns.

VI.

Alleges that this defendant is without knowledge

concerning the truth of any of the matters and

things set forth and alleged in paragraph VI of the

hill of complaint herein, and upon said ground

specifically denies that after due or any proceedings

had and due or any examination made by the Com-

missioner of Patents upon any pretended appli-

cation as to the patentability of said alleged inven-

tion, on December 12, 1911, or at any other time,

letters patent of the United States of America, No.

1,011,484, were signed, sealed, and executed in due

or any form of law; and denies that the same bore

date the day and year aforesaid; and denies that

the same were granted, issued, and delivered by the

Commissioner of Patents of the United States of

America to the aforesaid Perkins Cementing Com-
pany, alleged to be a corporation; likewise, upon the

same ground, denies that thereby or at all there was

granted and secured to the said Perkins Cementing

Company, a corporation, its legal representatives

and assigns, for the full term of seventeen years

from and after said December 12, 1911, or at all,

the exclusive or any other right and liberty of mak-
ing, using, or vending to others to be used, the said

invention throughout the United States of America

and the territories thereof, and demands strict proof

of each and all of the allegations of said paragraph
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VI of said complaint and the production of said

original letters patent.

VII.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations set

forth in paragraph [29] VII of said bill of com-

plaint, and upon this ground specifically denies that

on January 8, 1911, or at any other time, by due

and proper mesne transfer and assignment in writ-

ing or at all, plaintiff acquired the entire and ex-

clusive or any right, title, and interest in and to the

said pretended invention and the said letters patent

No. 1,011,484, theretofore alleged to have been ac-

quired and held as aforesaid by the said Perkins

Cementing Company ; and likewise denies that all or

any time or times before or since January 8, 1923,

plaintiff has been or now is the sole and exclusive

owner of said alleged letters patent No. 1,011,484,

and of all or any rights and privileges alleged to be

conferred thereby.

VIII.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations in

paragraph VIII of the bill of complaint filed herein,

and upon such ground specifically denies that upon

the completion of the jpretended invention described

therein, the said Almond A. Perkins or Edward
Double, or either of them, proceeded, by and through

the pretended Perkins Cementing Company and

alleged Perkins Oil Well Cementing Company, or

either of them, or at all, to introduce the said

alleged invention to the oil well industry; and denies
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that they or either of them proceeded to put the

same into practical use; and likewise denies that

since January 8, 19T3, or at any other time, plain-

tiff, Perkins Oil Well Cementing Company, has

invested and has expended large or any sums of

money and has been to great effort in building up

and conducting a business of cementing oil wells by

the method patented in the said alleged letters

patent No. 1,011,484; and denies that the pretended

method of cementing oil wells said to be patented in

said pretended letters patent No. 1,011,484, has gone

into extended or any commercial use and has become

the standard method of cementing wells throughout

the fields of this country; and likewise denies that

plaintiff, [30] Perkins Oil Well Cementing Com-

pany, for many years, or at all, has cementd approx-

imately ninety-five per cent, or any other per cent

of all or any wells cemented in the State of Cali-

fornia, and denies that plaintiff, Perkins Oil Well

Cementing Company, has many hundreds of

thousands of dollars or any other sum of money
whatsoever invested in equipment and operating

stations throughout the oil fields of California in

the business of cementing oil wells by said alleged

patented method; and denies that plaintiff, Per-

kins Oil Well Cementing Company is the owner of

Perkins Oil Well Cementing Company of Wyoming,
and for want of knowledge denies that said last

mentioned company is a corporation, and upon the

same ground denies that plaintiff has by such com-

pany or at all invested a large or any sum of

money in equipment and operating stations in the
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oil fields of Wyoming ; and likewise denies that said

alleged Perkins Oil Well Cementing Company of

Wyoming is now doing practically all or any sub-

stantial amount of the oil well cementing in the

State of Wyoming by means of said pretended pat-

ented method ; and likewise on the same ground and

for want of such knowledge denies that on Decem-

ber 20, 1922, or on any other date, an exclu-

sive or any license in writing or otherwise was

granted under said pretended letters patent No.

1,011,484, to Earle P. Halliburton, of Duncan, Okla-

' homa, or of any other place for the states of Okla-

homa, Texas, Kansas, Arkansas, and Louisiana, or

for any other territory, and for want of such infor-

mation, also denies that the said Erie P. Halli-

burton has now more than one hundred and fifty

thousand dollars or any other large or substantial

sum of money invested in equipment and operating

stations for cementing oil wells by said alleged pat-

ented method in said states; and denies that said

pretended invention is of great or any benefit and

utility; and alleges, specifically, on the contrary,

that the same is without any advantage or utility

whatsoever, and asserts that said process of said

pretended letters patent is based upon a fallacy

of supposing that there is an advantage of separat-

ing [31] the water from the cement, and alleges,

on the contrary that there is no advantage or utility

whatsoever in so doing; and denies that the public

has generally or at all acknowledged and acquiesed

in the pretended alleged exclusive or other rights

of plaintiff in and to said pretended invention ; and
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likewise denies that said public has generally or at

all acknowledged or acquiesced in the validity of the

said alleged letters patent No. 1,011.484, and asserts

on the contrary that there has been no acquiescence

in the validity whatsoever in the pretended letters

patent, or the scope thereof, as decreed by this court

in the decision in the lase of Perkins Oil Well

Cementing Company against Wigle and Cottengim

hereinafter mentioned.

•IX.

Denies that this defendant upon his appearance

as a witness in the case in this court referred to in

paragraph IX of said bill of complaint testified that

he had employed the method of cementing oil wells

charged in said cause to be an infringement, but

admits that he did testify that he purchased plugs

from defendant in that case, Wilson B. Wigle; and

alleges that this defendant is and has been cementing

oil wells by use of certain apparatus and process

more fully set forth in succeeding paragraphs of this

answer, and which this defendant denies consti-

tutes any infringement upon any of the claims of

said letters patent No. 1,011,484, and particularly

did not constitute any infringement of claim 2 there-

of, either as construed by this court in the decision

last referred to or otherwise.

X.

Alleges that this defendant is without knowledge

concerning the truth of any of the allegations set

forth in paragraph X of the bill of complaint here-

in, and upon such ground specifically denies each

and every allegation therein. [32]
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XI.

Denies that since on or about January 1, 1923, or

at any other time, or at all, this defendant has been

engaged in the Southern District of California or any

other place in cementing oil wells by means of the

method patented in the aforesaid pretended letters

patent No. 1,011,4:84, and in infringement thereof;

and denies that any such alleged act of this defend-

ant has been without the consent of plaintiff, Per-

kins Oil Well Cementing Company, and contrary to

the protest of plaintiff ; and denies that plaintiff has

had any right or occasion to protest against any

act or acts of this defendant in the premises ; denies

that at all or at any time or times since this defend-

ant has been engaged in oil well cementing he has

actually or at all had full or any knowledge of the

grant of said pretended letters patent No. 1,011,-

484, and of the alleged ownership thereof by plain-

tiff, and denies that this defendant is now continu-

ing any such infringements; and denies that de-

fendant intends to continue the same unless re-

strained ; alleges on the contrary that this defendant

does not desire or intend to commit any act or acts

found by this Court to constitute infringement of

said pretended letters patent No. 1,011,484, as con-

strued by this court or otherwise.

XII.

Admits that the cementing of oil wells as' prac-

ticed by this defendant is being carried on in direct

competition with plaintiff, and in the same field

and territory, but alleges that this defendant is

without knowledge as to whether or not plaintiff
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lias a large investment in equipment for cementing

oil wells by the method patented in said letters pat-

ent No. 1,011,484, or otherwise, and has no actual

knowledge of the state of investments or finances of

said plaintiff; denies that defendant is guilty of

any infringement and that any act or acts of this

.defendant in the premises is causing great and [33]

irreparable or any damage whatever to plaintiff.

XIII.

Alleges that this defendant is and has been and

intends in the future to use and practice a method

of cementing wells involving the use of a packer

plug described and claimed in letters patent of the

United States No. 1,443,474, granted January 30,

1923, the method or use of which is fully described in

the specification and drawings of said letters patent,

except that defendant always puts cement on top

of the plug so that the plug, having cement above

and below it, is imbedded in cement and is not used

to separate any water from any cement. A copy of

said last-mentioned letters patent is as follows : [34]
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Jan. 30, 1923.
M. E. INSKEEP.

PACKER PLUG,

rilEO MAY 31, 1921.

1,443,474.

Jfe^ •oJ^p^.

miMTOH

MTTwmn

[35]
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Patented Jan. 30, 1923. 1,443,474

UNITED STATES PATENT OFFICE.
MONT ELSWORTH INSKEEP, OF WILSON, OKLAHOMA.

PACKER PL0O.

Application filed May 31, 1921. Serial Ho. 473,613.

7'o nil irhovi if wmj f:fnuei)i :

Ho it known that I. NfnxT E. Inskkkp.
;i <'iti/,on of the United States, iuul a resi-
ih'ut <>r Wilson, ill tlu- county of ("artcr mid

5 ."^i.ito of Oklahoma. ha\(' iiivcnicil i'cit;tin

Mc'vv and useful Tniprrjxoincuts in Pat'lcer
I'lugs, of v.hich the foUowinfr is a spe it'ica-

tion.

This invention relates to packer plu<j;s

10 e.speeial]v adaptcl for use in oil and other
well?.

.Vn important object of this invention is

to provide a packing plu<T havi)ig novel
means whereby the ."^anie may be anchored

It in an oil well oasinc; after a quantity of ce-

ment has been forced into the ca'sintr to
elose the cavities adjacent tlie lower end
of the same. wherel)y oi! is pi-evented from
flowiiiir upwardly between the wall of the

L'O well and the wall of the casinc:.

The in^•entio^ forminsr the subject mat-
ter of this application ai=o°aiins to provide
novel means wliereby the inii)rdved ])acker
pint? may be accurately anchored a prc-

2.5 determined distance above the lowei- end
of the well.

, .\nother object is to provide a packin;_'

pluir liavinjz no\-el means ^'.•hereby pressurt;
of the oil or jras is utilized as a nieans for

30 forcio": the packinc: phifr into liquid ti^ht
eiiirao:ement with the wall of tlie casin<r.

.\ further object is to provide a ])aclcin£r

pill!.'' for oil wells which is ellicient. siiv.ple

in use and cheap to manufacture.
:<6 Other objects and advantages of the in-

>ention will be a])parent durincr 'A\c cour-e
of the followinjj description.

In the accompanyinn; drawing forming a
part of this application and in whir'h like

•iO numerals are employed to designate like

I^arts throughout the same.
l''igure 1 is a detail sectional view through

the well, the view illustrating the improved
packer plug prior lo releasing the down-

45 ward pressure on the same.
- Figure 2 is a side elevation of the im-
proved packing plug in the ca^-ing, the pack-
ing plug is shown anchored to (he wall of
the casing,

50 Figure ?> is a horizontal sectional view
taken on the line ;?—3 of Figure 1.

Fignire 4 is a perspe-tive of tlie improved
packing plug detached.
Figure 5 is a detail sectional view through

55 (he casing, the view illustrating a slightly

modified means for anchoring the |)lug with-
in the c6sing.
Tn the drawing, wherein for the purjiose

of illustration js shown a preferred embodi-
ment of the invention, the numeral t> gener- ^0

ally designates a well casing which may be
composed of a plurality of aligned sections
connected by means of couplings C.

The improved pa-lcer plug which is

adapted to prevent the escape of a (luuntity 66

of ( ement 7 from the lower end of the cas-
ing is generally designated by the numeral
H and includes a cylindrical body having
a lontritudinal bore which slidalily receives
a stem 10 i)assin,'r out throiurh opjiosite ends 70

of tlie body. The lower end of the shaft 10

is reduced to form an attaching pin 11 ex-
tende<l through a di.«k-shaped piston 12 hav-
ing a disk-shaped washer l;3 secured to the
lower side and extending beyond its pe- 75

riphery to contact with the inner wall of the
casing to form a liquid tight joint there-
with.

The lower portion of the stem is provided
at the point spaced from its lower end with SO

a disk .shaped jiiston 14 having a washer 1.5.

whi,.]) extends beyond the periphery of the
piston 14 and has contact with the" w;dl of
the casing so as to prevent the retuin of the

i-ement npf>n lieing jwured into the well. 85

An CNpansilile and contraciible packing
16 of rubber, oakum or the lilce is arranged
about tlie s*em 10 lietween the disk-sha])ed
piston 14 and a <li.s!c-cha]-)ed piston 18 rigidly
secured to the lower end of the body anH 90

having a washer 20 which has contaci with
the wall of the casing.

In the use of tlie improved packing phig
a quantity of cement in a fluid state is in-

troduced into the well "asing and the pack- 95

ing plug is then in.serted into the casing.

."Subsequent to the in.scrtion of the packing
plug in the casing a quantity of water, mud
or other .stiitable matter 22 is introduced
under high |jressure into the well casing so 100
as to force the packing plug and con-
sequently the cement downwardly. The
downward movement of the cement and the
pa'king plug continues until the cement
passes out the lower end of the casing and 106

fills the cavities adjacent the lower end of
the casing and between the wall of the ca.s-

ing and the wall of the hole. When the
packing plug is being forced downwardly
the same occupies the position illustrated UO

[36]
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in Fij^'ure ! and when the plutr ie;(che.-; ilii-

lownr end of the Avell tiie ro?ista!'Ce to thr
niiittor 22 is jrrcatly iiKioascd. '.VIkmi iht

re.sisfiiiKT oifiTod lu (lie ukUIci ±J is iioticc-

5 iibly incifiised.llic oja-ratoi • nf off the |>r;'.-

..^ure on fhe inatfcr 22 ,-o ii- \<> ]>i'VVA\i i\\<-

j>n>ssiiri- of tin> tras or' oil to at on t!n' -(-

JiionC and thereby force lia- disk—hajied ;>'--

ton 14 whii.'h is riaidiy connerte l' lo I'u

10 st('n! U) upwardly. T!ie iii)war<i i:hi\ .".KMi
of tiic stem and the dislv—lianed \\:i~iii'i- '

i

spreads thv' pacl;in<r PJ into luniiil 'ii;;h! "n-
irajrenient witli llu> ra-in'r ;!>' tlic ioaniicr
ilhislrated.in I'^ipiirc •_' wheieliy t'l ,-:'n):".i\

i'> is prevented from retnniii;:j:. ^A'lirn \hv
pressni'e of tlie oil or tr:!.- or \\u' rari;i ;!!•-

iacent the lowei' end of the easinir lorci - '.'.n-

disk-shaped piston 14 upv.ariljy. an lipv.an!
pressure is exerted on tnc Imdy !t -o tlial" a

L'O pliiiality of pivoted dofrs -21 carried hy the
iiodv are mo\ed outwardly I)'.- leaf spVin;rs
L^") Into loekinp en!-'a;/ement Viih the '.>al!

of the casing. As ilinstrated In Fiirnrr 1.

the do<rs -24 which are <d' elonp.tcd h-inia-
1.S tion are pivoted at their lower ends <vthin

recesses 2{'> hy means of pivoi p.in.-. --'V. The
leaf sj)rin;rs 25 whi.ii are secured to the
terminal portions of the tinjjs 24 have con-
tact will) the inner walls of the rer-ses 2()

30 and constantly nr<re the dojj-s 2! ontv>ardlv
into enira/:i-emetu with the v.-el) ca.-iuir. Sin e

the ends of the do<r< -Jd aiv heveh-d and ai'e

provided with upwardly directed leetli (lie.

'lof/s will not he locked or anchored to the
:;r, casinfT nntil an upward ]>ressui'e i- exerted

on the. hody. The sti'ui whirl) extends
sli<rhtly helow the ])iston 14 spa. es the ili-k

shapeci i)iston 1-1 sliphtly above the lower
end of tlie v.ell.

10 Shoidd it be desired to anchor the Dac'cinT
j)lup; a distance of ten feet from the bot-
tom of the ca-^in;r- 'he hnver seetioTi of tlie

casinfT may be ten feet in li-nirth an.i the do^rs
reversed in the mannei- diustrated in Fi";ie°

15 T). With the dojrs 24 thn< reversed (he bodv
will not be anchored to the cnsinir initil the
sam<' moves up^vardly for en<ra;rin;r the do<.r-;

with the joints between the lowest section
and (he adjacent section. .\s illustrated in

50 I'lpiiic .".. the joint foinn-d between (he lov.-er

-ection forms an anindar irroove within
which the terminal porti(»ns of (he doirs a'e
reci'ived whereby the body is securely an-
chored.

55 Also, the body may be limiterl in i(s down-
ward movement by means of a pilot md ^V)
of a desired lenirth" and which is connected to
the lower portion of the stem K* l>v nienns of
a couiilinfr ;^1 or other suitable means. When

60 the pilot rod is nsed. the bodv mav be an-
chored a predetermined distance above the
lower end of tlie body. Tn case it is desired
to anchor the body 10 feet above the lowei-
end of the well the pilot rod mav bo 10 feot.

66 in length.

. >!;ouii.i t',,. c:tsin.. terminate three fi

.'lom 'lie iioiti'm ^ii'tbe v,o\] ,\v.-] s't'^nld it

desirci] to aiicl!..)r tiii' MO<ly > i';'i'f ai". (> i

l<,--vei ei;'i of the ^vt•II thr' j.d'if 'od m:i'.

'.I fcef in len-.^ib.

I. .\ packliic- pi ;;_• ior t,\\ .<.'•;]- r.,M;;pii-

'U'j: :i pi-ton. a >lcm -iidiM'lc ji;:'c (in;h ..\\i

ii:-|on. !! -ccoud l)i>((i!l rijridl' •oji:,! .-tc,; 1,

-aid sieui. and an exi)ansible paclciu'^ con

kIv. ;i -tc!:i -iidaiil;, ciirr^ed liiereb^. a

^kin;r eleisicn: surrorMiiiiU;- s.iid ^'c!::. an i

pisli.n riv'idly -iTUi-iMJ (o (he Inwci' portion
' >aid --leni.

".. .\ puckiiiii- phi;.'- i-omprisin;;- a body, a

•111 -diihilily ciiuicd thereby, a piston r'uj-

!v nmne '((vl f., (he [owe!- oorNon of -aid

iMjaccMt It,; lower end. i

I'ned 'etv-i'cn the lir^t

pis(ons.

4. \ packinir plnir coi

?tem slidablv carried tin

d lo\-aid stem

lisinj,' a body, a

by. a ]iiston rin-

'led ti! the lower portion of

adjatent its lower end. a packiinrconfine(l Isc-

'vvcen the fir-( :!nd second named pistons.

and meiins carried b\' th(> bod\- to .anclior the
.-:Hne ill i)u-ition.

•'>. A pac!;in;'- plii;.r for \\el' casinir^ coni-

iiri-inL' e li'.dy, -, stem slidalili thronirh tl'c

b(uly and iiavinu' it-' u])per end pro\-ided
with a piston. ;i second piston S"cnred to t!ie

stem iidjacenl it- lov.cr <'nd. a packinir con-

(ined I'ctween -aid -ec<ind named piston a'l 1

tl'ic lower "tid (d' said iiodv, and a jdnraliiy
of i>i\oied do;'s cari-icil by the inlerinediale
jiortion of said body.

Ck a pacl.'inL' pbie- foi- w(dl c;»;-in;rs com
pi-'sin;: a bruly. a stem slidable thrfMijrh the

body and Innin'j- its upper end nrovid"d
witli n i)iston, a second piston secured to (he

stem adjacent its lower end. a ]iackinef con-

fined bet^veeil said second named j>iston and
the lower end of said body, a plurality of

|)ivoted doos carried by the intermediate por-

tion of said body, and a pilot rod connei'ted
to th(> lower portif)n of said stem.

7. .\ ]vickin:i pbii: for oil well casini:s

conipri-inir a bod\. a stem slidable throii^di

the body and Innini;- its upper end providc'l
nith a pi-ton. a second jiiston secni'ed to the
stem at a point spaced from its lo^rer end.
and an expansible packinir conl^ne.l tmfwepTi

the lower en<l of said body anf
named piston, the extended [iOmwu ui =<ii.i

stem con<-titntin<r a stop element to limit the

down-ward movement of the bodv.

r37i
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1,443,474

^ ^ /_ for oil well cnsini^s

• i'!ii|>ii;-ii(<r a bodv, a stem slidahlo tluon'rh

tih- lioiiy ;ui! liavina: it? npppr end pio^i'lcd

viitJi it pi.«t()ii. :i seootid piston :soou?"d to t!io

-h'li) a! a point spaced from its lower t>nd,

iinii ail ox))aiiKil)le packiripr confiTied Iictwccn

:!h' I'AVi'f- (>nd f)f -^aid Ixxly and said sciond
^laiiieii jiiiitoii. and a pilot rod i'oniii'(tt>d to

'he rxtcndcd lower onil portion of said stem.
0. A packing- plus for wells rornprisintr a

i.i~toi!. A stem ^lidnhle throwah said pii-ton. a
-I'.Diitl piston on tl\e l<')we!' |)ortion of s;iid

-tc.'ii. an' expansildc packinfr s^iirroundinir

~t)(' -tern lietween <aid fir-t and s<>co!id

n;i!iie I pi-tons, and an anciiorinir devic <--

-'"iiilinl with sai'l first named y)i«ton.

!') A pa'-inncr pl'iir for oil wells <'ompii--

iiiiT a pi~ton, n stem slidsdilc thron.irli the j)is-

t'lti. ii serond pi?ton riiridly secured to said
;'m1 ii! a poiiu si>aced from one cud of t!ic

-ame. an e.\|)iin.sil>lc jiackinj

tween the first and second named pistf)Ti

and a third piston ri

upj)er end of sair] rod.

11. .\ packincT phijr for r>il wells coriij>rt

inir !i piston, a stem slidable throujrli the pi-

ton, a second ju^ton i'i^''idly senir"d to ai

rod at a p<tint space<l from one end of tli

Slime, an expansilile |)ackinir confined 'h

(ween the lir.'-t and scccnid i\amed p'ston-.

third {)iston rigidly connected to the \\\^\--i

end of said rod. and ani-horii\ir 'I'-v^-e ^^i

i-urin;r the pluir in position.

12. A packinir pliiir !-oinpri>iiiif a iiod'.

.

-!em slidahle throufrh tlie same ami havin

ui'Tier and lower ])istons. a pack-ir:-' <o!.inii-

between cinc of the i)istons and tlu^ adia ct

end wa" '•••"-" '•••''- —
'
•" ' -<- '

MONT ELSWORTIT IXSKEKP

[38]
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This defendant alleges that the ping of said

Inskeep patent operates on a different principle

from that of the alleged Perkins and Donhle patent
No. 1,011,484, and does not require or permit the

use of the combination of steps mentioned in any
of the claims of said alleged patent No. 1,011,484.

XIV.
Alleges that each and ever}^ step or act to be per-

formed in carrying out the alleged method of

cementing oil wells forming the subject of said

pretended letters patent number 1,011,484, as well

as the use, function, and effect thereof (both singly

and in divers substantially similar associations of

means, apparatus, and processes) ; of the subject

matter described in each and every of the claims

of said alleged letters patent 1,011,484, were long

prior to the alleged invention thereof by the said

Almond A. Perkins and Edward Double, matters

of conmion knowledge among those skilled in the

art of oil well cementing and that by reason of such

general common knowledge, the respective descrip-

tion and production of the subject matter described

in each and every of the claims of said alleged

letters patent did not require or involve the exercise

of the inventive faculty, and that said alleged let-

ters patent and each and every of the claims thereof

are null and void for want of invention.

XV.
Alleges that the result produced by the associa-

tion of steps described, respectively, in each and

all of the claims of said alleged letters patent num-

ber 1,011,484, is not a product of their combination
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but a mere aggTegate of their several effects, each

and all of which several effects, as well as the

means and steps necessary for their production,

were matters of common knowledge known by all

those skilled in the art long before the alleged

invention thereof as set forth in the [39] com-

plaint and more than two years prior to the date

of application for letters patent thereon; and that

each and every of the claims of said alleged letters

patent does not present a patentable combination,

but only an aggregation of old and well-known steps,

acts, or procedures, and that said alleged letters

patent and each and every of the claims thereof

are null and void for want of invention.

XVI.

Alleges that the subject matter of each and every

of the claims of said alleged letters patent number

1,011,484, has been patented or described in various

letters patent of the United States, being printed

publications long prior to the alleged invention or

discovery by the said Almond A. Perkins and

Edward Double for more than two years prior to

their alleged application for letters patent therefor,

a more specific description of which said letters

patent and printed publications, this defendant

is unable to set forth at the time of filing this

answer but which he prays leave may be inserted

by way of amendment to this answer when the same

shall have been discovered.

XVII.

Alleges that the said pretended letters patent

1,011,484, are wholly void and of no legal effect for
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the reason that the subject matter described therein

and in respectively each and every claim thereof

was in public use in this country prior to the alleged

invention thereof by the said Almond A. Perkins

and Edward Double, or for more than two years

prior to their alleged application for letters patent

and had been abandoned to the public ; and particu-

larly had been so publicly used and practiced by

various persons at various places; particulars con-

cerning which names and places this defendant has

not sufficient information to set forth at the time

of filing this answer but which he prays leave to

insert by way of amendment when the same shall

have been discovered. [40]

WHEREFORE defendant prays that plaintiff's

bill of complaint be dismissed and that defendant

have judgment against plaintiff for defendant's

costs and disbursements herein.

J. M. OWEN,
By WESTALL and WALLACE,

JOSEPH F. WESTALL,
By ERNEST L. WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

State of California,

'County of Los Angeles,—ss.

J. M. Owen, being by me first duly sworn, deposes

and says: That he is the defendant in the above-

entitled action; that he has heard read the fore-

going answer to the bill of complaint and knows

the contents thereof; and that the same is true of

his own knowledge, except as to the matters which
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are therein stated to be upon information or belief,

and as to those matters that he believes it to be true.

J. M. OWEN.

Subscribed and sworn to before me this 6th day

of July, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los

Angeles, State of California.

[Endorsed] : (Title of Court and Cause.) An-

swer to Bill of Complaint. Filed Jul. 16, 1923.

Chas. N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Received copy of the within answer this 16

day of July, 1923. Leonard S. Lyon, Attorney for

Plaintiff, Westall and Wallace, Patent Lawyers,

Suite 611 California Bank Bldg., 629 So. Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [41]

(Title of Court and Cause.)

INTERROGATORIES PROPOUNDED BY
PLAINTIFF.

Comes now plaintiff in accordance with Equity

Rule No. 58 and hereby requires the defendant, J.

M. Owen, to answer the following interrogatories

for the discovery of facts material to the above-

entitled cause:

1. Since on or about January 1, 1923, have you

been engaged in the business of cementing oil wells'?

2. Are you now engaged in the business of

cementing oil wells?
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3. If your answer to either interrogatories 1 or

2 is in tlie affirmative, do you or did you establish

circulation down the well casing and up the space

outside the well casing?

4. Do you cement directly through the well

casing ?

5. Do you pump the cement directly through

the well casing?

6. Do you place a plug in the well casing on top

of the cement that you desire to force up around

the casing shoe and up around the casing ?

7. Do you place a spacer or any other obstacle

in the well casing to arrest the plug, used in cement-

ing at or near the bottom of the well casing?

8. Do you pump water or other fluid through

the well casing and on top of the plug?

9. If your answer to interrogatory 8 is in the

negative, [42] state what material or materials

you place on top of the plvig, before pumping in

water or other fluid.

10. Does the plug that you use, fit the well casing

in such a manner as to prevent the pumping of

water or other fluid or material past or by said

plug?

11. If your answer to interrogatory 10 is in the

negative, state how you know when the cement is

in the proper position around the well casing.

12. Do you pump water or other fluid down the

well casing until the plug strikes a spacer, casing

shoe guide, or other obstacle previously placed in

said well casing for the purpose of arresting the

plug?



Perkins Oil Well Cementing Company. 40

13. When the plug strikes the spacer, casing

shoe guide or other obstacle previously placed in

said well casing for arresting the plug, do you leave

a column of water or other fluid standing on the

inside of said well casing?

14. After cementing a well, do you ever leave

the circulating head on the well casing ?

15. After cementing Elliott >No. 2 well located

on Telegraph Road in Santa Fe Springs Oil Field,

Los Angeles, California, on July 12, 1923, did you

leave the circulating head attached to the well

casing ?

16. After cementing well No. 3 on the Texas

Holding Company at Huntington Beach Oil Field,

California, on the 19th day of July, 1923, did you

leave the circulating head attached to the well

casing ?

17. After cementing a well for Bush and Voor-

hees at Signal Hill, Los Angeles County, Cali-

fornia, on the 28th day of July, [43] 1923, did

you leave the circulating head attached to the well

casing?

18. If your answer to interrogatory 14 is in the

affirmative, state why the circulating head was left

on the casing.

19. If your answer to interrogatory 15 is in the

affirmative, state why you left the circulating head

attached to the casing on said well.

20. If your answer to interrogatory 16 is in

the affirmative, state why the circulating head was
left attached to the well casing.

21. If your answer to interrogatory 17 is in the
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affirmative, state why you left the circulating head

attached to the well casing on said well.

22. If your answer to interrogatory 13 is in the

negative, state how and at what time with reference

to completion of cementing you removed said

column of w-ater or other fluid.

23. After the pumping of the cement to position

in Elliott Well No. 3 at Santa Fe Springs on July

12, 1923, did you leave a column of water or other

fluid inside the well casing and on top of the plug?

24. If your answer to interrogatory 23 is in the

negative, state how and at what time with reference

to the stopping of the pump you removed said

column of water or other fluid.

25. After the pumping of cement to position

in Texas Holding Company Well No. 3 at Hunting-

ton Beach, California, on the 19th day of July, 1923,

did you leave a column of water or other fluid inside

the w^ell casing and on top of the plug? [44]

26. If your answer to interrogatory 25 is in the

negative, state how and at what time with reference

to the stopping of the pump you removed said

column of water or other fluid.

27. After the pumping of cement to position in

Bush and Voorhees Well at Signal Hill, Los

Angeles County, California, on the 28th day of

July, 1923, did you leave a column of water or

other fluid inside the well casing and on top of the

plug?

28. If your answer to interrogatory 27 is in the

negative, state how and at what time with reference
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to the stopping of the pump you removed said

column of water or other fluid.

29. Have you ever left any additional pressure

other than the v^eight of the column of water or

other fluid in the well casing after pumping the

cement to position outside the w^ell casing %

30. Did you, when you cemented the Bush and

Voorhees well at Signal Hill, Los Angeles County,

California, on the 28th day of July, 1923, leave any

additional pressure other than the weight of the

column of water or other fluid in the well casing

after pumping the cement to position outside the

well casing?

31. Prior to June 7, 1923, or at any other time

have you used in the cementing of oil wells a plug

known as the "Wigle Plug?"

32. From whom did you purchase the so-called

''Wigle Plug?"

33. Did you ever purchase the plug used by you

in cementing oil wells from Wilson B. Wigle?

34. Did you ever purchase the plugs used by

you in cementing oil wells from Wigle and

McBride? [45]

35. If either of your answers to interrogatories

38 or 34 are in the affirmative, state the method

used by you in cementing oil wells wdth the Wigle

plugs.

36. If more than one method was practiced

by you in the use of the Wigle plug, explain each

method in detail.

Said defendant, J. M. Owen, is required to answer
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under oath each and every of the foregoing inter-

rogatories.

PERKINS OIL WELL CEMENTING
COMPANY, a Corporation,

Plaintiff.

By FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Its Solicitors.

[Endorsed] : (Title of Court and Cause.) In-

terrogatories Propounded by Plaintiff. Filed Aug.

22, 1923. Chas. N. Williams, Clerk. By R. S. Zim-

merman, Deputy Clerk. Lyon & Lyon, Frederick

S. Lyon, Leonard S. Lyon, 312 Stock Exchange

Building, Los Angeles, Cal., Attorneys for Plain-

tiff. [46]

(Title of Court and Cause.)

ANSWERS TO INTERROCATORIES PRO-
POUNDED BY PLAINTIFF.

Now comes the defendant and in compliance with

order of the court entered on the 11th day of Octo-

ber, 1923, overruling the objections of defendant

to the interrogatories propounded by plaintiff, and

saving and reserving an exception to such order,

tiles these his answers to such interrogatories

:

Answer to Interrogatory No. 1:

Yes.

Answer to Interrogatory No. 2:

Yes.
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Answer to Interrogatory No. 3:

No.

Answer to Interrogatory No. 4:

Whether the cementing has been done by dump
bailor, or tubing, or any other method, the cement-

ing has always been directly through the well casing,

as with deep wells particularly, it is not thought

practicable to force the cement in place down
through the space outside of the casing.

Answer to Interrogatory No. 5:

When pump is used, yes, as explained in answer

to interrogatory number 4.

Answer to Interrogatory No. 6:

No—not directly.

Answer to Interrogatory No. 7:

I do not and have not cemented ''near" the bot-

tom of the well casing, nor "at" the bottom of the

well casing. The cement is always forced upward

for a considerable distance outside the well casing,

as there would be and is no purpose or object in

limiting the position of the cement to "at" or

"near" the bottom of the well casing. There

should be, however, in all successful cementing jobs,

at the completion of the job cement "at" the bottom

of the well casing, but this cement, except such as

may be outside the well casing performs no [47]

useful purpose in excluding water from the well,

but is afterwards drilled out. In cementing wells

I have placed an obstruction or means in the well

casing to arrest or stop the plug and prevent its

upward movement in the casing as the cement is

not, under my process of cementing held in posi-
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tion (as called for by the claims of the patent in

suit) under water pressure until the cement hardens.

Answer to Interrogatory No. 9:

In some instances I have placed a cement sack on

top of the plug and cement above the sack. Gener-

ally speaking, it may be said, that I placed cement

on top of the plug, so that the plug (with the ac-

companying sack if such is used) has cement above

and below it—in other words, is embedded in the

cement and is therefore not used as a barrier to

separate any water or fluid from the cement as

called for by the claims in suit.

Answer to Interrogatory No. 10:

No.

Answer to Interrogatory No. 8:

No.

Answer to Interrogatory No. 11:

By pump action.

Answer to Interrogatory No. 12:

No.

Answer to Interrogatory No. 13:

When the plug reaches its proper position in the

bottom of the casing, as described in answer to in-

terrogatory number 7, a column of water or other

fluids remain and is left above it not only inside

but outside the casing, that is to say, the well (as

it was before the cementing operation) is full of

fluid. I do not leave it on the inside of the casing

to any greater or different extent than I leave it

on the outside of the casing.

Answer to Interrogatory No. 14:

There has been no instance that I know of after
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the cementing had been completed (by which I

mean that after the cement had not only been

placed in position [48] but had been held in

place until hardened) that either I or those in

charge of the well did not remove the circulating

head. I have, however, kept the circulating head

in place after '^cement is placed in position behind

the casing" and during hardening in the use of

the tubing process. With the use of a circulating

head with the tubing process I have found it im-

possible to remove the head until after hardening

of the cement.

Answer to Interrogatory No. 15

:

Not operatively, no. The device which had been

previously used as a circulating head was left at-

tached to the casing in the instance mentioned in

the interrogatory, but it was not a circulating head

when left so attached any more than a carcass at-

tached to the shafts of a wagon is a horse. When
so left on the casing it performs no more function in

cementing the well or doing anything else than if

entirely disconnected from the casing and laid on

the ground two miles from the derrick. This was

because all cocks were open and pump pressure

released.

Ans\ver to Interrogatory No. 16

:

The answer to interrogatory 15 is here repeated:

the device which was capable of use and was in

fact used as a circulating head was not left opera-

tively connected to the well casing, all functions

which it had or might have performed having been



56 J. M. Owen vs.

destroyed at the conclusion of the process or forcing

the cement in place and not used.

Answer to Interrogatory No. 17:

Yes, but the circulating head was not used in com-

bination with any function whatever performed by

any plug. [49]

Answer to Interrogatory No. 18:

Because sometimes the circulating head belongs

to the well owner and I have no right to remove it

;

and at other times it is not convenient to immedi-

ately remove it. So far as any purpose or function

is concerned in cementing the well or holding pres-

sure after the cement is in position when used in

connection with a plug performing any of its in-

tended functions, such circulating head when so

left in position on the well casing is entirely in-

operative.

Answer to interrogatory No. 19

:

The head belonged to the Federal Drilling Com-
pany and I had no right to remove it. It was
evidently inconvenient for the Federal Drilling

Company to immediately remove it.

Answer to Interrogatory No. 20:

It was inconvenient to remove the head from the

casing as it was about eight o'clock in the evening

when the cement had been placed in position behind

the casing and the head was not needed until next

morning. As before stated while so left in posi-

tion on the casing the device which had performed

the functions of a circulating head was not a cir-

culating head in the sense that it was not being

used to perform and not capable of performing any
of the functions of a circulating head because dis-



Perkins Oil Well Cementing Company. 57

connected from the pump and all stop-cocks open

so that no pressure whatever was maintained, un-

der which circumstances it might as well have been

laid on the floor of the derrick so far as performing

any function with relation to the patent in suit.

Answer to Interrogatory No. 21

:

Reasons are fully set forth in my affidavit sworn

to on July 30, 1923, and on file in this cause which

I hereby repeat in full as my answer to this inter-

rogatory. [50]

Answer to Interrogatory No. 23:

The same conditions prevailed as set forth and de-

scribed in my answer to interrogatory number 13

which I here repeat.

Answer to Interrogatory No. 25:

I here repeat my answers to interrogatories 13

and 23 as the same conditions prevailed.

Answer to Interrogatory No. 27:

I here repeat my answers to interrogatories 13,

23, and 25 as the same conditions prevailed.

Answer to Interrogatory No. 29:

Yes, with the tubing method the cement is held

in place by the pump pressure.

Answer to Interrogatory No. 30

:

I think the affidavit referred to in my answer to

interrogatory 21 fully answers this question or
shows the reasons why it is impossible to more
definitely answer it, and accordingly, said answer
and said affidavit are here repeated. The difficulty

is in knowing and being able to state positively
that the cement was pumped to the position de-
sired outside of the well casing.
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Answer to Interrogatory No. 31:

Yes. ;

Answer to Interrogatory No. 32:

From the Argo Engineering Company.

Answer to Interrogatory No. 33:

No.

Answer to Interrogatory No. 34:

No.

Answer to Interrogatory No. 36:

Answer not required.

J. M. OWEN.

tState of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says that he has read the foregoing answers to in-

terrogatories in connection [51] with the inter-

rogatories to which they relate, and that the same

are true to the best of his knowledge and belief.

J. M. OWEN.

Subscribed and sworn to before me this 26th day

of October, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for Los Angeles County^

State of California.

[Elidorsed] : (Title of Court and Cause.) An-
swers to Interrogatories Propounded by Plaintiff.

Received copy of the within answers to inter-

rogatories this 26th day of October, 1923. Lyon
& Lyon and Henry S. Richmond, Attorneys for

Plaintiff. Filed Oct. 26, 1923. Chas. N. Williams,

Clerk. By Edmund L. Smith, Deputy Clerk.
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Westall and Wallace, Patent Lawyers, .Suite Gil

California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [52]

(Title of Court and Cause.)

NOTICE OF PLAINTIFF'S SHOWING.

To J. M. Owen, Defendant Above Named, and Jo-

seph F. Westall, His Attorney:

YOU ARE HEREBY NOTIFIED that at the

hearing in this case of the order to show cause why
a preliminary injunction should not be issued,

plaintiff will rely upon, and refer to, in addition

to the verified bill of complaint herein, the fol-

lowing :

All of the original records and exhibits on file

in the above-entitled court in the case of Perkins

Oil Well Cementing Company, a Corporation,

Plaintiff, vs. Wilson B. Wigle and Vasco B. Cot-

tengim. Defendants—In Equity—No. F.-70;

A certified copy of the restraining order of

January 12, 1923, and of the order of January 17,

1923, continuing said restraining order in force,

entered in the case of Earl P. Halliburton, Plain-

tiff, vs. Dan Burrus and Hugh West, Defendants,

in the District Court of the United States for the

Western District of Oklahoma—No. 574;

And upon the affidavits, filed herein, of Cyrus
Bell, James C. Perkins, Frank D. Smith and Earl

W. Wagner.

Copies of the aforesaid certified orders and copies
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of the aforesaid affidavits are handed you herewith.

Dated Los Angeles, Cal., July 1923.

FREDEEICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,
Attorneys for Plaintiff. [53]

Receipt of the above hereby acknowledged this

20th day of July, 1923.

WESTALL and WALLACE,
By J. F. WESTALL,
Attorneys for Defendant.

[Endorsed] : (Title of Court and Cause.) No-

tice of Plaintiff's Showing. Filed Jul. 20, 1923.

Ohas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for Plaintiff. [54]

In the District Court of the United States for the

Western District of Oklahoma.

No. 574.

ERLE P. HALLIBURTON,
Plaintiff,

VS-.

DAN BURRUS and HUUH WEST,
Defendants.

RESTRAINING ORDER PENDING APPLI-
CATION FOR INJUNCTION.

On this the 12th day of January, 1923, on applica-

tion and motion of the plaintiff for a preliminary
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writ of injunction, and it appearing to the Court that

plaintiff's complaint is duly verified, showing that

the plaintiff is in danger of irreparable injury, and

that irreparable injury will be caused to plain-

tiff before the hearing of said application for a

writ of injunction, and it further appearing to the

Court that two affidavits are filed herein, showing

infringement of the patent mentioned in plaintiff's

petition, the Court therefore is of the opinion that

a temporary or preliminary writ of injunction

should be issued herein.

IT IS THEREFORE ORDERED, AD-
JUDGED AND DECREED by the Court that the

defendants Dan Burrus and Hugh West be and they

are hereby restrained, and a restraining order is

hereby granted restraining the said Dan Burrus

and Htigh West, their agents, servants, employees,

and representatives, from directly or indirectly in-

fringing upon the aforesaid letters patent of the

plaintiff, Erie P. Halliburton, No. 1,369,891 and

letters patent No. 1,011,484, and they the

said defendants, their agents, servants, em-

ployees and representatives, be and they are hereby

restrained from cementing oil wells w'hereby they

use the method and means as specified in said let-

ters patent aforesaid, until the hearing upon said

application for a writ of injunction, and the fur-

ther order of the Court in the premises, and the

hearing for an injunction is hereby ordered for the

17 day of January, 1923, at 10 A. M.

JOHN H. COTTERAL.
Judge. [55]
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[Endorsed] : Filed January 12, 1923, Arnold C.

Dolde, Clerk. By Edward H. Lewis, Deputy.

In tlie District Court of the United States for the

Western District of Oklahoma.

No. 574.

Patents No. 1,369,891 and No. 1,011,484.

EKLB P. HALLIBURTON,
Plaintiff,

vs.

DAN BURRUS and HUOH WEST,
Defendants.

RESTRAININO ORDER.

On this 17th day of January, 1923, came on for

hearing the application of the plaintiff for a re-

straining order; the plaintiff appearing in person,

and by his attorney, H. A. Ledbetter, and the de-

fendants appearing in person and by their attor-

ney, iS. P. Freeling;

Thereupon, the defendants asked for additional

time within which to prepare themselves for hear-

ing on said restraining order, and the Court being

well and sufficiently advised in the premises, finds

that the restraining order issued herein on the

12th day of January, 1923, should remain in full

force and effect, until the further order of this

Court, conditioned upon the plaintiff executing a

good and sufficient bond in the sum of one thou-

sand and no/100 dollars ($1,000.00);
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IT IS THEREFORE ORDERED, AD-
JUDGED AND DEGREED by the Court that the

defendants, and each of them, their agents, ser-

vants, attorneys, workmen, employees, and repre-

sentatives, and each and every of them, he, and

they are restrained and enjoined, provisionally and
preliminarily, from directly or indirectly infring-

ing upon letters patent No. 1,011,484 and 1,369,891,

in any manner whatsoever, and the said defendants,

and each of them, their agents, servants, attorneys,

workmen, employees, and representatives, and each

and every of them, be, and they are restrained

and enjoined from aiding, abetting or contributing

to any infringement of said letters patent afore-

said, and said [56] defendants, and each of

them, their agents, servants, attorneys, workmen,

employees and representatives, and each and every

of them, be, and they are enjoined and restrained

from directly or indirectly, in any manner, em-
ploying or using the method of cementing oil wells

claimed and patented in letters patent No. 1,369,891

and No. 1,011,484;

And said restraining order shall remain in fuU
force and effect until further orders of this Court

;

conditioned however, upon the plaintiff executing

a good and sufficient bond in the sum of one thou-

sand and no/100 dollars ($1,000.00).

JOHN H. COTTERAL, <

Judge.

O. K.—H. A. LEDBETTER,
Attorneys for Plaintiff.

FREELING, HOOD & HOWARD,
Attorneys for Defendants.
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[Endorsed]: Filed January 17, 1923. Arnold

C. Dolde, Clerk.

United States of America,

Western District of Oklahoma,—ss.

I, Harry L. Finley, Clerk of the District Court

of the United States for the Western District of

Oklahoma, do herehy certify that the attached and

foregoing is a full, true and complete copy of

(1) Restraining Order, filed January 12, 1923,

and

(2) Order, January 17, 1923, continuing said

restraining order in force until the fur-

ther order of the Court, in case No. 574,

In Equity, Erie P. Halliurton, Plain-

tiff, vs. Dan Burrus and Hugh West,

Defendants, as the same appear on file

and of record in my office.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the sead of said court, at

Guthrie, in said District, this 14th day of July,

A. D. 1923.

[Seal] HARRY L. FINDLEY,
'Clerk.

By Theodore M. Filson,

Deputy Clerk. [57]

United States of America,

Western District of Oklahoma,—ss.

I, John H. Cotteral, Judge of the District Court

of the United States for the Western District of

Oklahoma, do hereby certify, that Theodore M. Fil-

son is a duly appointed, qualified and acting Deputy
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Clerk of said court, and that the foregoing attesta-

tion by him made, with the seal of said court

affixed is genuine and in due form.

Witness my signature at Guthrie, in said Dis-

trict, this 14th day of July, A. D. 1923.

JOHN H. COTTERAL,
District Judge.

,United States of America,

Western District of Oklahoma,—ss.

I, Harry L. Finley, Clerk of the District Cburt

of the United States for the Western District of

Oklahoma, do here'by certify, that John H. Cot-

teral is the presiding Judge of said Court, and that

his signature to the foregoing certificate is his true

and genuine signature by him made.

IN TESTIMONY WHEREOF, witness my
hand and seal of said Court at Guthrie, in said Dis-

trict, this 14th day of July, A. D. 1923.

[Seal] HARRY L. FINLEY,
Clerk.

By Theodore M. Filson.

Deputy Clerk.

[Endorsed] : (Title of Court and Cause.) Cer-

tified Copies of Restraining Order, etc., in Halli-

burton vs. Burrus et al., U. S. D. Ct. W. D. of Ok-

lahoma. No. 574. Filed Jul. 20, 1923. Chas. N.

Williams, Clerk. By Edmund L Smith, Deputy

Clerk. Frederick S. Lyon, Leonard S. Lyon,

Henry S. Richmond, Attys. for Plaintiff. [58]
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(Title of Court and Cause.)

AFFIDAVIT OF CYRUS BELL.

State of California,

County of Los Angeles,—ss.

Cyrus Bell, being first duly sworn, on oath de-

poses and says

:

I am the Cyrus Bell who testified in the case of

Perkins Oil Well Cementing Co. vs'. Wilson B.

Wigle and Vasco B. Cottengim, in the above-en-

titled court. On July 19, 1923, I learned that the

defendant, J. M. Owen, was about to cement a well

at Huntington Beach, California, for the Federal

Drilling Company. Accompanied by Leonard S.

Lyon and Henry 8. Eichmond, attorneys for plain-

tiff in this case, I arrived at this well at about two

o'clock in the afternoon of July 19', 1923. The

well was on the property of the Texas Holding

Company, and was stated to be their well No. 3.

The well was being drilled by the Federal Drilling

Company. At the time we arrived at the well, the

drilling crew were engaged in inserting the 8^4;

casing which was to be cemented, of which about

thirty (30) joints remained to be placed in the

well. A truck equipped with a cementing outfit

was imloading at the well, and on this truck was

printed "Owen Oil Well Cementing Company.''

We remained at the well until the casing had all

been inserted, during which time a man arrived

in a Ford machine, upon which was printed "Owen
Oil Well Cementing Company." This man as-
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sumed charge of the cementing operation, and I am

informed he is the defendant, J. M. Owen. The de-

fendant Owen removed from his Ford car a plug

which he laid on the walk hetween the standard

rig engine-house and the derrick. I later picked

up and carefully examined this plug. The annexed

drawing illustrates this plug, which was provided

with the leather cup, body, slips, point or guide,

and rubber sleeve packing, as referred to on the ac-

companying drawing. [59] I am familiar with

the contention made by defendant in this case, that

this plug may be relied upon entirely to hold the

cement in position without any fluid pressure being

maintained above the plug. I have been for many
years familiar with heaving plugs and various

other kinds of plugs and devices employed in oil-

field work, which embody slips to engage casing

and pack-off fluid or formation pressure. From
my experience with such devices, and my knowl-

edge of oil-field tools and practices, and my ex-

amination of the plug employed by defendant

Owen, I am firmly of the opinion that the defend-

ant Owen's plug cannot be relied upon to maintain

the cement in position until the same hardens unless

fluid pressure be maintained above the plug.

While waiting for the crew to complete inserting

the well-casing, I was introduced to and talked to

Earl Swartz, the superintendent in charge at the

well. He stated that he was familiar with the plug

employed by the defendant Owen, and that he did

not believe it good policy to relieve the pressure

above the plug, for the reason that the plug might

back up in the casing. He also stated that there
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was a shoe-guide on the bottom of the casing to stop

the plug.

The circulating head to he employed for the

cementing job was furnished by the defendant

Owen, and was of a special quick-detachable type,

enabling it to be quickly applied to and removed

from the top of the casing. After the well-crew

had completed inserting the casing, this circulating

head was positioned on top of the casing. The cir-

culating head was provided with two connections,

each of which had valves or stop-cocks. A hose

leading from a mud-pump was connected to one

branch of the circulating head, and mud was

pumped down the well casing and up the outside

to establish circulation. After circulation had been

established, a hose leading from the cement outfit

of the defendant, J. M. Owen, was connected to the

other branch of the circulating head. The desired

quantity of cement was then pumped from the outfit

through the hose and circulating head into the casing.

Thereupon the circulating head was removed from

the top [60] of the casing, and the plug which

has been above described, and which is illustrated

in the accompanying drawing, was inserted into the

casing on top of the cement. Two empty, folded

cement-sacks were placed on top of the plug in the

casing. The circulating head was then re-positioned

on the casing. A very small quantity of fluid

cement (I estimate approximately ten gallons) was

then pumped into the casing on top of the plug.

The stop-cock in the branch of the circulating head

to which the hose from the cement unit was con-
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nected was tliereupon closed, and the stop-cock in

the other branch of the circulating head opened and

the mud pump operated. The hose leading to the

cement unit was immediately disconnected from the

cement unit and connected to the manifold of the

mud pumps, and the stop-cock on the branch of the

circulating head to which the hose w^as connected,

opened. The cement was forced down the well cas-

ing by the action of both mud pumps leading

through the hoses to the branches of the circulating

head. It was 6 :48 P. M. when the mud pumps were

started to force the cement down the casing, and this

pumping was continued until 7:14 P. M., when the

pumps were automatically shut down by the arrest-

ing of the plug in the shoe-guide at the lower end

of the casing. At the time the pumps were thus

automatically shut down, one of the crew was stand-

ing on the stabbing-board or plank placed up in the

derrick at the level of the circulating head. This

man had a wrench in his hand, and at the last

stroke of the pump he closed both stop-cocks on the

circulating head, thereby sealing off the head and

maintaining the pressure in the casing. The hoses

leading to the circulating head were then discon-

nected from both branches and from the pumps.

The defendant, J. M. Owen, and the man driving

his truck, gathered together the equipment belong-

ing to the cementing outfit, and left the well. They

did not take with them their circulating head. This

head was not removed from the casing, nor were the

stop-cocks on the head opened at any time prior to

my leaving the well. I remained at the well until
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7 :48 P. M., to observe whether the circulating head

[61] was removed from the casing or the pressure

on the casing relieved. About the time of the com-

pletion of the cementing operation, A. R. Johnson,

one of the owners of Federal Drilling Company,

who has made an affidavit in this case, arrived at

the well, and J talked with him for some time, and

during such conversation the circulating head re-

mained in position on the casing, with its stop-cocks

closed to maintain the excess pressure on the casing.

I returned to the well at approximately 6:20

A. M. the next morning, July 20, 1923, to see if the

circulating head was still in position on the casing,

and found that it had not been removed.

I have, of course, long experience with the Per-

kins & Double method and its manner of operation

and results attained by it. The method employed

by the defendant Owen in cementing the above well

is, in my opinion, substantially identical with the

Perkins & Doulble method, and is also substantially

identical with the method employed by the defend-

ants Wigle and Cottengim in the case above-men-

tioned. The method so employed by the defendant

Owen included forcing the cement down through

the regular well casing by means of water pressure

;

Included separating the cement by a barrier from

the fluid being employed to force the cement down

the casing, and included holding the cement in posi-

tion under fluid pressure until the cement hardened.

A chemical was added to the cement to cause it to

set or harden very rapidly, and during such setting

and hardening, a fluid pressure was maintained in



Perkins Oil Well Cementing Company. 71

the casing a'bove the cement, which was in excess of

fourteen hundred (1,400) pounds, due to the weight

of approximately thirty-three hundred (3,300) feet

of fluid, and there was also the excess pressure on

the fluid which was produced by the pumps, and

which was sealed in the casing hy the closing of the

stop-cocks on the circulating head.

CYRUS BELL.

Subscribed and sworn to before me this 20th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California. [62]
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[Endorsed] : (Title of Court and Cause.) Affi-

davit of Cynis Bell. Filed Jul. 20, 1923. Chas. N.

"Williams, Clerk. By Edmund L. Smith, Deputy

Clerk, lijon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los An-

geles, Cal., Attorneys for plaintiff. [64]

(Title of Court and Cause.)

AFFIDAVIT OF JAMES C. PERKINS.

Slate of California,

County of Los Angeles,—ss.

James C. Perkins, being first duly sworn, de-

poses and saj^s:

My name is James C. Perkins, and I am the field

manager for Perkins Oil Well Cementing Company.

On July 12, 1923, Frank D. Smith reported to me
the facts as stated in his affidavit sworn to herein

on July 18, 1923, concerning the method employed

by defendant and the plug used in cementing Elliott

Well No. 2 on Telegraph Road in the Santa Fe

Springs oil field, Los Angeles County, California.

I thereupon personally w^ent to this well, arriving

at the well about 4:30 o'clock in the afternoon of

July 12, 1923. I there observed that the circulating

head still remained on the casing, with its valves

or stop-cocks closed, maintaining the excess pres-

sure on the casing.

JAMES C. PERKINS.
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Subscribed and sworn to before me this 20th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of James C. Perkins. Filed Jul. 20, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal. [65]

(Title of Court and Cause.)

AFFIDAVIT OF FRANK D. SMITH.

State of California,

County of Los Angeles,—ss.

Frank D. Smith, being first duly sworn, on oath

deposes and says:

My name is Frank D. Smith, and I am employed

by Perkins Oil Well Cementing Company, plaintiff

above named. On July 12, 1923, and at the direc-

tion of Mr. A. A. Perkins, President of the plain-

tiff, Perkins^ Oil Well Cementing Company, I went

to Elliott Well No. 2, located on Telegraph Road in

the Santa Fe Springs oil field, Los Angeles County,

California, for the purpose of ascertaining who was

cementing the well, and the method being employed

;

and at the time I arrived at the well, the well crew

was endeavoring to establish circulation down the

casing, which had been inserted into the well pre-

paratory to cementing. I was accompanied by Earl
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W. Wagner. A cementing outfit was at the well,

set up ready to start cementing. In addition to the

truck carrying the cementing outfit, there were two

Ford roadsters at the well. "Owen Oil Well

Cementing Company" was printed on the truck and

both roadsters. Wagner pointed out a man stand-

ing by the cement outfit, as the defendant, J. M.

Owen. At the time I entered the derrick, a plug

was lying on the floor ; and after the same had been

picked up and examined by Wagner, it was handed

to me, and I carefully examined it. Wagner asked

one of the well crew if that was the plug that Owen
was using, and he replied that it was. The sketch

annexed hereto illustrates this plug, which was

formed with an elongated circular wooden body

provided at the bottom with an iron guide. A
leather cup, [&6'\ similar to those employed on

the top plug used by Perkins Oil Well Cementing

Company, was affixed to the top of this wooden

body. Three slips or dogs were positioned around

the middle of the wooden body. I have examined

the drawings of letters patent No. 1,443,474, copy

of which is annexed to the answer to bill of com-

plaint in this case. The plug that I observed as

aforesaid was not provided with any expansible

packing such as illustrated at ''16" in said draw-

ings. The plug had no telescoping or sliding ar-

rangement such as illustrated in the aforesaid

drawings. The plug which I observed as aforesaid

had no provision to prevent the cement from pass-

ing upwardly by the plug, except for the leather

cup, and the leather cup could not so function un-
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less a pressure was maintained above it. The plug

which I observed as aforesaid could not hold the

cement in position until a set takes place, unless

fluid pressure be maintained above the plug. After

completing our examination of the plug, Wagner

and I left the well, and returned to the shop in

Whittier of Perkins Oil Well Cementing Company,

where we reported that the defendant, J. M. Owen,

was about to cement the well, and the character of

the plug that he was using. Mr. Perkins instructed

me to return and watch the cementing of the well.

I arrived back at the well (Elliott No. 2) about

10:30 A. M., and when I reached the well, circula-

tion had been established and the casing had been

all inserted into the well. There was affixed at the

top of the casing a circulating head provided with

two connections. Each of these connections had a

stop-cock or valve. The hose from the cement outfit

was connected to the head, and the desired amount;

of cement was pumped into the casing. Thereupon

the pumping was stopped and the head was re-

moved. The plug which I had observed and de-

scribed as aforesaid was then placed in at the top of

the casing by one of the drilling crew. [67] About

a half-dozen empty and folded cement sacks were

placed in on top of this plug. The head was then

repositioned on the casing, and the hose from one of

the mud-pumps connected to one branch of the head,

and a hose from the other mud-pump connected to

the other branch of the head. After the plug was

inserted into the casing as aforesaid, there was no



Perkins Oil Well Cementing Company. 77

connection made to the cementing unit, and no

cement was forced into the casing above the plug.

After the hoses had been connected as aforesaid,

mud-fluid was pumped into the casing, and this

pumping was continued until the pumps were auto-

matically shut down by the action of the plug within

the casing. From the manner in which the pumps

were shut down, and from comparison with the

shutting down of the pumps during the operation

of the Perkins process, I judge that the plug was

arrested in the bottom of the casing by a suitable

barrier or obstruction. After the pumps were auto-

matically shut down as aforesaid, the well and

cementing crews left the rig. I observed that they

did not remove the head, and did not release the

pressure on the well casing. I left the well for my
lunch, and returned about 12:45 P. M. of the same

day. Upon my return to the well, I looked to see

and found that the circulating head was still on the

casing, and that the pressure on the casing had not

been relieved. I thereupon left the well, and re-

turned in about three-quarters of an hour and found

that the circulating head was still positioned on the

casing, with the hoses connecting the head to the

pumps just as before. Before my return to the well

at the last time just stated, the cementing outfit had

been removed from the well. I thereupon returned

to the shop at Whittier of Perkins Oil Well Cement-
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ing Company and reported to J. C. Perkins what I

had observed. [G8]

FRANK D. SMITH.

Subscribed and sworn to before me this 18th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California.
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[Endorsed] : (Title of Court and Cause.) Affi-

davit of Frank D. Smith. Filed Jul. 20, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for plaintiff. [70]

(Title of Court and Cause.)

AFFIDAVIT OF EARL W. WAGNER.

Earl W. Wagner, being first duly sworn, deposes

and says:

My name is Earl W. Wagner, and I am employed

hy Perkins Oil Well Cementing Company. I have

read the affidavit of Frank D. Smith this day made in

the above-entitled cause, and the same correctly

states the facts concerning the inspection visit I

made with him on July 12, 1923, to Elliott Well No.

2, on the occasion of which visit we ascertained that

the well was being cemented by J. M. Owen, defend-

ant above named, and examined the plug being there

employed. As stated in the said affidavit of Frank

D. Smith, the plug being there employed by the de-

fendant J. M. Owen had no provision enabling the

plug to prevent cement from passing back by the

plug, unless fluid pressure be maintained above the

plug and on the leather cup at the top thereof.

On the next day, July 13, 1923, and on my return

from cementing a well for Perkins Oil Well Cement-

ing Company, I stopped in at the derrick of the said

Elliott Well No. 2, at about 3:30 o'clock in the

afternoon. My purpose in visiting the well was
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to see if the circulating head was still positioned on

the casing and whether or not the pressure on the

casing was still maintained. I found that the cir-

culating head had not been removed from the cas-

ing, and that the same remained there with a hose

connecting from one lead to one of the mud-pumps.

The other hose had been removed. I examined and

found that both of the stop-cocks or valves on the

circulating head were closed.

EARL W. WAGNER. [71]

Subscribed and sworn to before me this 18th day

of July, 192'3.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of Earl W. Wagner. Filed Jul. 20, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Attorneys for Plaintiff. [72]

(Title of Court and Cause.)

AFFIDAVIT OF DEFENDANT J. M. OWEN
IN OPPOSITION TO MOTION FOR PRE-
LIMINARY INJUNCTION, IN RESPONSE
TO PLAINTIFF'S AFFIDAVIT.

:

State of California, '

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and
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says: I am the defendant in the above-entitled

cause. In response to the order to show cause

heretofore on June 29th, 1923, entered in the above-

entitled cause, I described fully and completely in

my verified answer to the bill of complaint and in

my affidavit accompanying my said verified answer

the method I had theretofore employed in cementing

wells, and which I now employ and which I intend

to continue to employ unless restrained by this

court. I attempted to make clear in said verified

answer and affidavit as well as my other evidence

accompanying the same that I had at no time used

the process covered by any of the claims of the Per-

kins patent in suit and particularly by claim 2

thereof, in that, (1) I omitted from my process the

step of the Perkins claim requiring the water to be

separated from the cement by a suitable barrier,

and (2) I did not hold the cement in position under

v^ater pressure until the cement hardened which

constitutes the last step of the process of said claim

in suit—in fact I did not hold the cement under

water pressure for any purpose whatever, but de-

pended solely upon maintaining the cement in posi-

tion behind the casing upon certain spring actuated

dogs with which my patented plug is equipped (I

have [73] a license and am operating under the

Inskeep patent on said plug which is fully described

in my verified answer).

In response to such showing, plaintiff has filed

several affidavits mentioning two instances in which

plaintiff asserts I did use all of the steps of the

process of the patent in suit. I am making this
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affidavit in repl}^ to such alleged specific instances

of infringement.

I was present and engaged in superintending the

cementing operations of hoth of the wells mentioned

in plaintiff's last mentioned affidavits, namely,

Texas Holding Company Well No. 3 at Huntington

Beach, which was cemented on July 19, 1923; and

Elliott Well No. 2 on Telegraph Road, Santa Fe

Springs Oil Field, Los Angeles County, California.

I am, of course, familiar with every detail of the

process employed on these wells. I used identically

the same plug as described in my verified answer

and former affidavit and such plug was used in

identically the same manner and with identically

the same effect.

The affidavits on behalf of plaintiff referring to

these specific instances are entirely untrue in all

material respects as I now proceed to specifically

point out:

In the cementing of Well No. 3 of the Texas Hold-

ing Company mentioned in said plaintiff's affidavit

as an exception to my general rule, the operation of

cementing was as follows:

First circulation was obtained by pumping fluid

down through the casing and up outside the casing.

After circulation had thus been obtained a sufficient

amount of cement to cement the well was pumped in

on top of the water column, no plug or barrier or

separator whatever being used to separate the

cement from the water below it. After such cement

had been pumped into the casing, one of the plugs

of identical construction with that described in my
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verified answer and former affidavit (a model of

which my counsel will have in court at the time of

the hearing) was inserted in the casing above the

cement. On [74] top of and above this plug was

then placed six sacks of cement so that the plug was

covered or embedded in the cement below it and

above it, it being covered with such cement to a

depth of about tjwenty feet. This cement was placed

on top of the plug so that it would be in the bottom

of the well above the plug when the cementing opera-

tion had been completed in order that the operator

might have assurance that all the cement had not

been pumped up outside the casing and that there

was sufficient cement around the bottom of the

casing to make a sure water shutoff. After the

last mentioned cement was placed on top of the plug

more water was pumped into the casing above the

column of cement in which the plug as I have de-

scribed was embedded and the whole column of

cement was forced downwardly to the bottom of the

well. The slowing of the pump indicated when the

plug had reached the bottom and further pumping

was then discontinued. At the time pumping was

discontinued I was on the floor of the derrick and

Mr. A. E. Dutzi, a derrick man in the employ of the

Federal Drilling Company and employed on said

well No. 3 of the Texas Holding Company was on

the stabbing board near the head. Mr. Dutzi im-

mediately closed the stop-cocks on the head but I

immediately called to him and directed him to open

them which he did. With these cocks open it is

obvious that the removal of the hose connections
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from the head as described in the affidavit of 'Cyrus

Bell (page 4, lines 15-17 thereof) filed on behalf

of plaintiff, there could not possibly be any pressure

on the casing and reliance necessarily must be upon

the spring actuated dogs with which my plug is

equipped to hold the cement in place outside the

casing.

I am positive that these stop-cocks were left open

after being opened under my direction by the said

Dutzi. It was about eight o'clock in the evening

when the cementing operation was completed and

the head was not needed until early the next morn-

ing so it was allowed to remain in place until about

nine o'clock [75] the next morning when it was

removed and taken out to Santa Fe Springs for use

with another job. I am unable to understand how

affiant for plaintiff could testify fairly and honestly

that these stop-cocks were closed and not admit that

they were, under my direction, thereafter immedi-

ately opened. I present with this affidavit the affi-

davit of the said Dutzi a® well as of Dave Johnson,

the tool pusher in charge of said well, and of J. D.

Koykendall, driller at said well, who were all present

when I gave the direction to open the cocks and

who have testified that they were opened in accord-

ance with my direction.

It takes several days at least for the cement to

harden sufficient to permit further drilling opera-

tions and during all the time after the removal of the

head early the next morning after the cementing

operation had been completed there was no pressure

maintained on the casing or the plug, said plug



86 J. M. Owen vs.

being entirely relied upon to hold the cement in

place behind the casing until the cement hardened.

Referring to the only other pretended instances

in which plaintiff's affidavits assert that I infringed

the patent in suit by the employment of all the steps

of their process, namely, Elliott Well No. 2 on Tele-

graph Road in the Santa Fe Springs Oil Field,

Los Angeles County, California. This well was

cemented on July 12, 1923, and I was present and

in charge of the entire operation. The same kind

of a plug was used as I have in the immediately

preceding description mentioned and which was

fully described in my verified answer and former

affidavit on this motion and such plug was used

in identically the same manner. The spring actu-

ated dogs with which the plug is equipped were re-

lied upon entirely to hold the cement behind the

casing, and no water pressure was used to hold the

cement in position under pressure until the cement

hardened, as called for by the claim of the Perkins

patent in suit.

As with the Texas Holding Company Well No. 3,

a substantial [76] amount of cement was placed

on top of the plug, so that the plug was not used

as a barrier or separator to separate any water

from any cement. The plug was entirely embedded

in the cement. The operation was identical in all

substantial respects with the operation of cement-

ing the Texas Holding Company Well No. 3 which

I have above described. There was no barrier

whatever between the water which filled the casing

after the operation of securing circulation had been



Perkins Oil Well Cementing Company. 87

completed, the cement being pumped directly on

top of the water. Neither was there any barrier

between the cement above the plug and the water,

the plug not being used to any extent or in any

manner whatsoever to separate any water from any

cement. After the column of cement with the plug

embedded in it reached the bottom pumping was dis-

continued and all stop-cocks and valves were opened

so that there was not and could not have been any

pressure on the casing, the spring actuated dogs on

the plug being entirely relied upon to hold the

cement in position while the cement hardened.

There were present at the time of the last-

mentioned cementing operation the following per-

sons, all of whom have made affidavits in corrobora-

tion of the circumstances as I have above set them

forth relating to said Elliott Well No.3 ; Dave Briggs,

driller; J. M. Briggs, cat-head man; Oscar Bean,

back-up man; A. V. Crissman, tool-pusher; H.

Blize; J. D. Bone, derrick-man; R. N. Combs, pro-

duction foreman; and Tunis Smith, superintendent.

While it is true the head was left on the casing

this was not done for the purpose of maintaining

pressure, but solely because it belonged to the Federal

Drilling Company, but the leaving of the head on

the casing did not have any effect whatever toward

maintaining pressure.

There is no advantage whatever in using my plug

as a barrier to separate water from cement and I

have not so used it [77] and I do not so use it at

the present time. And my experience in many,

many cementing jobs has proven to me beyond all
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question that there is no danger whatever of the

cement becoming diluted by water to any detri-

mental degree when barriers are not used.

If there is thought to be any possible theoretical

or any advantage in the use of any plug as a bar-

rier to separate any water from any cement, I have

not availed myself of it, do not desire to use it,

and have no intent to ever use it. If there is

thought to be by anyone any advantage in using

the last step of the process of the patent in suit,

namely, that of ^'holding the cement in position

under water pressure until the cement hardens"

I have not at any time used such step, the spring

actuated dogs on my patented plug dispensing en-

tirely with any necessity of water pressure to hold

the cement in position behind the casing during the

several days during which the cement hardens.

This affidavit is accompanied by affidavits of

those in charge of large companies for whom I

have cemented wells, in which affidavits it is stated

in effect, among other things, that my patented plug

is one of the greatest improvements in oil well

cementing that has ever been produced. I can

cement wells at less expense with my patented plug

than with the process of the patent in suit, con-

sequently if I were enjoined from using it, irre-

parable damage would be done not only to me, but

to owners of oil wells generally who would be de-

prived of the great advantage and saving of time

afforded by my patented plug.

An injunction against me, even if limited to the

specific combination of steps of the claim of plain-
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tiff's patent would be misunderstood and would

cause confusion among those who would otherwise

employ me to cement wells, and would place me in

the unfavorable light before my said employers of

having trespassed upon the patent in suit—which

I have not done. Plaintiff would be in a position

to take advantage of the [78] confusion resulting

from any such injunction and to take from me
legitimate employment in no manner constituting

or necessitating an infringement of the patent in

suit. Possibly employers would require of me
bonds to protect them in case my process was found

to be an infringement, and the result would be an

undoubted great and unmerited trade advantage

to plaintiff and an irreparable damage and injury

to me. I might not be in a position to prove posi-

tively that I had lost any particular job on account

of any such injunction and might thus lose a very

large proportion of noninfringing business without

being able to prove definitely that such loss was due

to the confusion caused by such injunction.

I have noted particularly that in the affidavit of

Cyrus Bell appears the following:

''From my experience with such devices, and

my knowledge of oil-field tools and practices,

and my examination of the plug employed by

defendant Owen, I am firmly of the opinion

that the defendant Owen's plug cannot be re-

lied upon to maintain the cement in position

until the same hardens unless fluid pressure

be maintained above the plug."
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We are cementing wells by my process every day

and in answer to Mr. Bell's opinion as above ex-

pressed we are prepared to demonstrate that my
plug can be relied upon and does actually maintain

the cement in position. I ask the Court to permit

such demonstration to be made. I am prepared to

cement as many wells as the Court cares to witness

and to show to the Court that pressure can be re-

moved and the plug absolutely relied upon to main-

tain pressure.

J. M. OWEN.

Subscribed and sworn to before me this 30th day

of July, 1923'.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los Angeles,

State of California. [79]

(Title of Court and Cause.)

AFFIDAVIT OF DAVE BRIGGS IN OPPO-
SITION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

Dave Briggs, being first duly sworn, deposes and

says: I reside at 22031/2 Bermuda Street, Long

Beach, California. I am employed as driller by

the Federal Drilling Company, and on July 12,

1922, during the time that Elliott Well No. 2 on

Telegraph Road in the Santa Fe Oil Field, Los

Angeles County, California, was being cemented.
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I was present and employed at said well. I wit-

nessed the entire operation of cementing the last-

mentioned well at the time and place above-men-

tioned. The well was cemented some time in the

morning and the cementing was completed either

in the forenoon or shortly thereafter; for it was

completed before we went to lunch. The well was

cemented by the Owen Oil Well Cementing Com-

pany and defendant J. M. Owen was in charge of

the operation.

The circulating head was not removed after the

operation, but, being the property of the Federal

Drilling Company was left in position, but all valves

and stop-cocks were immediately opened after ce-

menting and left open, and no pressure whatever was

maintained on the well.

My attention has been called to the affidavit of

James C. Perkins, in which referring to this job,

he says that at 4:30 o'clock in the afternoon of July

12, 1923, he observed the circulating head in a ques-

tion in position with its valves or stop-cocks closed

thereby maintaining an excess pressure on the

casing. [80] This statement is entirely mistaken,

as all valves and stop-cocks were immediately

opened as soon as the job had been completed, just

before noon (or possibly shortly thereafter) and

were not thereafter closed, and there was positively

to my knowledge no pressure maintained on the

casing.

I observed the entire process of cementing this

well at the time and place aforesaid, and the opera-

tion was as follows: Circulation was first estab-
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lished by pumping fluid down through the casing,

after which cement sufficient in amount to cement

the well was pumped into the casing above the

water column and separated by no means whatever

—there being no barrier or separator to separate

the water from the cement. Any such separator

or barrier between water and cement is entirely

unnecessary to my knowledge, as water and cement

will not mix to any appreciable degree, or degree

sufficient to impede the operation of cementing if

barriers are not used. When sufficient cement to ce-

n>ent the well was pumped into the casing above the

water column a plug was inserted into the casing,

which plug was equipped with dogs and which plug

also had a leather cup on top and a rubber packer to

make it fit the casing tightly. Said plug had a

wooden body and bottom.

The dogs on this plug were designed so as to be

held normally outward against the casing by means

of springs which permitted the plug to move down-

wardly through the casing, but which upon any

tendency to move upward would bite into the casing

and prevent any such upward movement. After

the plug was in place in the casing in the cementing

operation which I am describing, two cement sacks

were placed on top of the plug and then about six

feet of cement was placed above the plug, so that the

plug was embedded in the cement and so that the

plug was not used to separate any water whatever

from the [81] cement. Fluid was then pumped

in on top of the cement, and the column of cement

with the plug embedded in it was forced downwardly



Perkins Oil Well Cementing Company. 93

through the casing. When it reached the bottom of

the casing (as indicated by the slowing of the pump)

further pumping was discontinued and all pressure

w^as immediately released by opening all stop-cocks

and valves w^hich might have been relied upon to

maintain pressure. The plug was thereafter en-

tirely relied upon to hold the cement in place out-

side of the casing; and when, several days there-

after further drilling was continued the plug was

found to be right on the bottom, not having slipped

upward to any extent whatever.

DAVE BRIGGS.

Subscribed and sworn to before me this 27 day of

July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los

Angeles, State of California.

My commission expires Dec. 19, 1926. [82]

(Title of Court and Cause.)

AFFIDAVIT OF OSCAR BEAN IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

Oscar Bean, being first duly sworn deposes and

says: I reside at number Painter Avenue,

Whittier, California, and am back up man employed

by the Federal Drilling Company, and on July 12,

1923, was employed on Elliott Well Number 2 on
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Telegraph Eoad, in the Santa Fe Springs Oil Fields,

Los Angeles County, California. I was present

at the time and place last mentioned during all of

the time of the cementing of said well.

The well was cemented by the Owen Oil Well

Cementing Company, and J. M. Owen was in charge

of said operation.

I have read the description of the method used

in cementing said well as contained in the affidavit

of Dave Briggs, entitled in this cause, and ac-

companying this affidavit in opposition to motion

for a preliminary injunction. Such description is

correct, that is to say, cement was placed on top of

the plug, the plug thus being embedded in the

cement and not being used as a barrier to separate

any cement from any water.

The plug was equipped with spring actuated dogs

which prevented it from moving upwardly, but did

not prevent its downward movement through the

casing. Immediately after the completion of the

job of cementing all stop-cocks and valves on the

circulating head were open, so that there was no

pressure whatever maintained on the casing, the

plug being relied upon entirely to hold the cement

in place back of the casing. The head, however,

was left in place, being the property of the Federal

Drilling Company. [83] The fact that the head

was in place did not result in any pressure, because,

as I have said all stop-cocks and valves were open.

1^0 pressure was thereafter or at any time relied

upon to maintain the cement in place during hard-

ening.

OSCAR BEAN.
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Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los

Angeles, State of California.

My commission expires Dec. 19, 1926. [84]

(Title of Court and Cause.)

AFFIDAVIT OF R. N. COMBS IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

R. N. Combs, being tirst duly sworn, deposes and

says: I reside at 5559 South Pickering Avenue,

, California, and am Production Foreman for

the Elliott Petroleum Company, and was present

on July 12, 1923, at the time Elliott No. 2 on Tele-

graph Road, Santa Pe Springs Oil Fields, Los

Angeles County, California, was cemented.

I observed the entire process of cementing with

which I an quite familiar. The well was cemented

by the Owen Oil Well Cementing Company and was

in charge of J. M. Owen defendant in this case.

The operation was as follows: Circulation having

been established by pumping fluid down through the

casing and up outside of the casing, a sufficient

amount of cement to cement the well was pumped

into the casing above the column of water, no means

to separate the water from the cement being used
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whatever. After such cement had Sbeen pumped
into the casing a wooden plug with a leather cup

on top of it and with a rubber packer sleeve in the

middle of it was placed in the casing on top of the

cement. There was no iron guide at the bottom

of the plug such as illustrated in the drawing at-

tached to the affidavit of Frank B. Smith, filed in

support of a motion for preliminary injunction in

this cause. The rubber packer was so arranged and

designed so that it would pack off and hold pressure

from the bottom. [85]

This plug was equipped with three spring actua-

ted dogs so designed as to permit the plug to go down-

wardly but prevent it from rising in the casing.

After this plug was placed in the casing above the

cement two cement sacks were placed on top of it

and then five or six feet of cement was placed on

top of the sacks. The plug was thus embedded in

the cement and was not used as a barrier to separate

any water from any cement whatever. The purpose

of the plug was not to separate water from cement

because such separation is not necessary. I know

from experience that cement will not mix with

water to materially affect the successful outcome of

a job if separators are not used.

After the cement was placed on top of the plug

more fluid was pumped into the casing and the

column of cement with the plug embedded in it was

forced downwardly through the casing. When the

plug reached the bottom further pumping was dis-

continued, and while the head was allowed to re-

main in position on the casing, being the property
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of the Federal Drilling Company, all stop-cocks and

valves were open so that there was no pressure

whatever maintained on the casing. The plug

thereafter was entirely relied upon to hold the

cement in place behind the casing and the cement

was permitted to harden during the several days

which followed, being held in place only and en-

tirely by the plug, no water pressure whatever being

used, to hold such cement in place.

R. K COMBS.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los

Angeles, State of California.

My commission expires Dec. 19, 1926. [86]

(Title of Court and Cause.)

AFFIDAVIT OF H. BLIZE IN OPPOSITION
TO MOTION FOR PRELIMINARY IN-

JUNCTION.

State of California,

County of Los Angeles,—ss.

H. Blize, being first duly sworn, deposes and says

:

I reside at 1228 Raymond Avenue, Long Beach,

California, and am employed by the Federal Drill-

ing Company. On July 12', 1923, at the time that

Elliott Well No. 2 on Telegraph Road, in the Santa

Fe Springs Oil Fields, Los Angeles County, Cali-



•9*8 J. M. Owen vs.

fornia, was cemented, I was employed upon and

actively participated in the cementing of tliat well.

I have had read to me the affidavit of Dave Briggs

who was also an employee of the Federal Drilling

Company at the time mentioned, and who was

present at the cementing of said wells, and I find

that the description of said cementing operations as

contained in said affidavit of Dave Briggs is cor-

rect.

A substantial amount of cement on top of the

plug. The plug had spring-actuated dogs to pre-

vent its rising in the casing. As soon as the pump-

ing of the cement into the casing has ceased by

reason of the plug reaching the bottom, all stop-

cocks and valves on the circulating head were

opened, thus relieving all pressure, so that there

was no pressure whatever maintained on the casing,

the plug being entirely relied upon to hold the

cement in place back of the casing.

While the head was left on the casing, it was not

used to maintain pressure. The reason it was left

on was because it belonged to the Federal Drilling

Company and not to Owen. [87]

The plug alone during the several days which

followed allowing the cement to harden was relied

upon to hold the cement in place.

H. BLIZE.

Subscribed and sworn to before me this 27th day

of July, 1923:.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 1926. [88]
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(Title of Court and Cause.)

AFFIDAVIT OF J. D. BONE IN OPPOSITION
TO MOTION FOR PRELIMINARY IN-

JUNCTION.

State of California,

County of Los Angeles,—ss.

J. D. Bone, being first duly sworn, deposes and

says: I reside at Montebello, California, and am
derrick-man employed by the Federal Drilling Com-

pany. On July 12, 1923, at the time that Elliott

Well No. 2 on Telegraph Road, in the Santa Fe
Springs Oil Fields, Los Angeles County, California,

was cemented, I was employed upon and actively

participated in the cementing of that well.

I have had read to me the affidavit of Dave

Briggs, who was also an employee of the Federal

Drilling Company at the time mentioned, and who
was present at the cementing of said wells, and I

find that the description of said cementing opera-

tions as contained in said affidavit of Dave Briggs

is correct.

A substantial amount of cement was placed on

top of the plug. The plug had spring actuated

dogs to prevent its rising in the casing. As soon

as the pumping of the cement into the casing had

ceased by reason of the plug reaching the bottom,

all stop-cocks and valves on the circulating head

were opened, thus relieving all pressure, so that

there was no pressure whatever maintained on the
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casing, the plug being entirely relied upon to hold

the cement in place back of the casing.

While the head was left on the casing, it was not

used to maintain pressure. The reason it was left

on was because it belonged to the Federal Drilling

Company and not to Owen. [89] The plug alone

during the several days which followed allowing

the cement to harden was relied upon to hold the

cement in place.

J. D. BONE.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19', 1926. [90]

(Title of Court and Cause.)

AFFIDAVIT OF J. M. BRIGGS IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

J. M. Briggs, being first duly sworn, deposes and

says: I reside at 2203% Bermuda Street, Long

Beach, California, and am employed as cat-head

man working on rig for the Federal Drilling Com-

pany, and was employed on July 12, 1923, on Elliott

Well No. 2, Telegraph Road, in the Santa Fe
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Springs Oil Field, Los Angeles County, California.

I was present during all times during the cement-

ing of said well on said date last mentioned. The

well was cemented by the Owen Oil Well Cementing

Company and J. M. Owen, defendant in this case

in which this affidavit is given, was in charge of

such work. I am quite familiar with the process

of cementing employed by said Owen, and observed

all steps of the operation of cementing the well

mentioned. The head was left on the casing at the

conclusion of the job of cementing, but all stop-

cocks and valves controlling pressure were open,

so that there was no pressure maintained on the

casing after the completion of the cementing job.

I have heard read the affidavit of Dave Briggs,

entitled in this cause, describing the method of use

of the plug and the procedure adopted in cement-

ing the well in question. The affidavit of Dave

Briggs properly describes that method. Cement

was placed on top of the plug so that the plug w^as

not used to separate any water from any cement,

and the spring actuated dogs on the plug, more

fully described in said last-mentioned affidavit of

Dave Briggs were, at the conclusion of the [91]

job, wholly relied upon to hold the cement behind

the casing until it hardened.

I understand that in an affidavit of J. C. Perkins

it is said that the valves and stop-cocks were closed

and remained closed after the cementing of this well,

thus maintaining pressure. Any such statement is

entirely erroneous, as I know positively that said

valves and stop-cocks were opened and left open
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and the plug alone was relied upon to hold the

cement in place.

J. M. BRIGGS.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 1926. [92]

(Title of Court and Cause.)

AFFIDAVIT OF TUNIS SMITH IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

Comity of Los Angeles,—ss.

Tunis Smith, being first duly sworn, deposes and

says: I reside at Santa Fe Springs, Los Angeles

County, California, and am employed as superin-

tendent of the Federal Drilling Company, Santa Fe

Springs Division. On July 12, 192,3, I was present

at the Elliott Well No. 2 on Telegraph Road in the

Santa Fe Springs Oil Field, Los Angeles County,

California, and there saw the plug employed by

Owen Oil Well Cementing Company and defendant

J. M. Owen in cementing wells.

The said Owen Oil Well Cementing Company has

cemented several wells for me using such plug of



Perkins Oil Well Cementing Company. 103

the identical construction that was used at the

Elliott Well No. 2 last referred to.

The plug illustrated in the drawing attached to

the affidavit of Frank B. Smith used on behalf of

plaintiff in its application for a motion for a pre-

liminary injunction, is not an accurate representa-

tion of the plug used by the said Owen. The Owen

plug which I have always seen used by defendant

and by the Owen Oil Well Cementing Company

and which was used at the Elliott Well No. 2 above

mentioned had no iron guide such as illustrated in

said drawing or described in said Smith affidavit.

Said illustration is further inaccurate in that the

Owen plug has a packing rubber which is not shown

in the Smith drawing.

The Owen plug, on the contrary, is so designed

that pressure from below enables it to pack off and

hold very [93] easily. Such Owen plug is

equipped with spring actuated dogs to prevent the

plug from rising through the casing.

The Owen Oil Well Cementing Company have

cemented a number of wells for me and have always

used the same kind of plug as used at the Elliott

Well No. 2. Such plug has always been relied

upon, to my knowledge, to hold the cement in place

back of the casing. The use of such plug, and the

dispensing with pressure to hold the cement in

place outside of the casing saves a great deal of

time in operating during which preparation for

further drilling may be carried on.

The pressure on all jobs to which I have referred

done for me by the Owen Oil Well Cementing Com-
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pany has always been released immediately upon

the completion of the cementing operation, and

the plug entirely relied upon to hold pressure.

It is my firm opinion based upon long experience

and particular observation of the jobs done for me
by the Owen Oil Well Cementing Company and

defendant J. M. Owen that no chance whatever is

taken of the cement flowing back into the casing if

pressure is released and the plug alone depended

upon to hold pressure. I believe the Owen plug,

which I have heretofore referred to is one of the

most important and valuable improvements in oil

well cementing that I have ever used, and I have

been intimately connected with the oil industry for

years and during all that time have been

familiar with various methods and means of

cementing wells.

TUNIS SMITH.

Subscribed and sworn to before me this 27th day

day of July, 192,3.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 1926. [94]
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(Title of Court and Cause.)

AFFIDAVIT OF A. V. CRISSMAN IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Los Angeles,—ss.

A. V. Crissman, being- first duly sworn, deposes

and says: I reside at Santa Fe Springs, Cali-

fornia, and am employed as tool pusher for the

Federal Drilling Company. On July 12, 1923, at

the time that Elliott Well No. 2 on Telegraph Road,

in the Santa Fe Springs Oil Fields, Los Angeles

County, California, was cemented, I was employed

upon and actively participated in the cementing of

that well.

I have had read to me the affidavit of Dave

Briggs, who was also an employee of the Federal

Drilling Company at the time mentioned, and who

was present at the cementing of said wells, and I

find that the description of said cementing opera-

tions as contained in said affidavit of Dave Briggs

is correct.

A substantial amount of cement was placed on

top of the plug. The plug had spring actuated

dogs to prevent its rising in the casing. As soon

as the pumping of the cement into the casing had

ceased by reason of the plug reaching the bottom,

all stop-cocks and valves on the circulating head

were opened, thus relieving all pressure, so that

there was no pressure whatever maintained on the
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casing, the plug being entirely relied upon to hold

the cement in place back of the casing.

While the head was left on the casing, it was not

used to maintain pressure. The reason it was left

on was because it belonged to the Federal Drilling

Company and not to Owen. [95]

The plug alone during the several days which fol-

lowed allowing the cement to harden was relied

upon to hold the cement in place.

A. V. CRISSMAN.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] SIGMUND S. RENCO,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Dec. 19, 192.6. [96]

(Title of Court and Cause.)

AFFIDAVIT OF J. D. COYKENDALL IN OP-

POSITION TO MOTION FOR PRELIMI-
NARY INJUNCTION.

State of California,

County of Orange,—^ss.

J. D. Coykendall, being first duly sworn, deposes

and says: I reside at 414 Vine Street, Anaheim,

California, and am employed as a driller by the

Federal Drilling Company on the Texas Holding

Well No. 3. Was present on July 19, 1923, when

said last-mentioned well was cemented and observed
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the operation of cementing. The well was cemented

by the Owen Oil Well Cementing Company. I am
acquainted with Mr. J. M. Owen, who was was

present during all the time the well was being ce-

mented and had charge of the same, that is to say,

had charge of the operation of cementing. I am
very familiar with the method of cementing wells

employed by J. M. Owen. In the case of the well

last mentioned circulation was first established by

pumping fluid down through the well casing; then

a sufficient amount of cement to cement the well

was pumped in on top of the water column, no

means or device of any kind whatever being used

to separate the water from the cement. After suffi-

cient cement had been pumped into the casing on

top of said water column, a plug was inserted, which

plug had dogs normally held in contact with the

casing by means of springs and which were designed

to permit the plug to move downwardly through

the casing but which would resist any tendency of

the plug to move upwardly. On top of this plug

were placed two cement sacks, and above the cement

sacks were placed fifteen or twenty feet of cement,

[97] so that the plug was not used to separate any

water from the cement, but was embedded in the

cement. After the cement was placed on top of the

plug, more fluid was pumped into the casing to

force the cement with the plug embedded in it down

through the casing. When the plug reached the

bottom which was indicated by the slowing down

of the pump further pumping was discontinued.

At this time A. E. Dutzi, an employee of the Fed-
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eral Drilling Company was up near the head on the

stubbing board. He immediately turned off the

stop-cocks controlling the flow from the pump
through the hose to and through the head. De-

fendant J. M. Owen was on the floor below and

he immediately told Mr. Dutzi to open the stop-

cocks, which Dutzi immediately did and did

not close them again. I did not return to work

for several days and the plug was depended

upon entirely during the three or four days after

while waiting for the cement to harden to hold the

cement in place behind the casing.

J. D. COYKENDALL.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] E. M. BRADLEY,
Notary Public in and for the County of Orange,

State of California.

My commission expires Sept. 27, 1925. [98]

(Title of Court and Cause.)

AFFIDAVIT OF A. E. DUTZI IN OPPOSI-
TION TO MOTION FOR PRELIMINARY
INJUNCTION.

State of California,

County of Orange,—ss.

A. E. Dutzi, being duly sworn, deposes and says

:

I reside at 746 North Lemon Street, Anaheim, Cali-

fornia, and am employed by the Federal Drilling
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Company as a derrick-man on property of the

Texas Holding Company, Well No. 3, which well

was being drilled by the Federal Drilling Company.

Was so employed on July 19, 1923, at the time the

well was cemented. I was present at all times dur-

ing the cementing operation last referred to and am
thoroughly familiar with the process used in such

cementing. The well was cemented by the Owen
Oil Well Cementing Company, and Mr. J. M. Owen
has charge of the operation. A plug was used in

cementing this well. I saw this plug inserted into

the well casing during the process of cementing

said well on the date last mentioned. The process

of cementing was as follows: First water was

pumped down through the casing to establish circu-

lation ; then a sufficient amount of cement to cement

the well was pumped into the casing on top of the

water without the interposition of any barrier or

separator whatever ; then the plug was inserted into

the casing on top of the cement; after which six

sacks of cement were pumped on top of the plug

which covered the plug to a depth of twenty feet

with cement according to my estimate. This cement

was placed on top of the plug so as to be on the bot-

tom of the well upon the completion of the cement-

ing process. [99] The plug fitted the casing so

that the cement could not pass the plug and be

pumped up outside the casing. The plug was

equipped with spring actuated dogs which permitted

the plug to be forced downwardly through the cas-

ing but which would prevent the plug from rising

in the casing. After the plug was placed in the
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casing as I have described, the head being placed

on the casing water was pumped in on top of the

twenty feet or more of cement on top of the plug

and the plug with the cement in front of it and

cement on top of it was forced downwardly through

the casing. The slowing of the pump indicated

that the plug had reached the bottom of the

casing, whereupon further pumping was discon-

tinued. At the time the bottom was reached

further pumping was discontinued. At this time

I was on the stabbing board in the derrick

which was even in height with the tight head on

the casing and I personally closed certain stop-

cocks with which the head is provided which pre-

vents the liquid from passing through the connec-

tions to the pump and casing. Mr. J. M. Owen, the

defendant above named, was at that time on the

floor beneath and Mr. Owen then told me to open

those stops, which I did and left them open. I then

came down to the floor. It was about eight o'clock

in the evening when the job of cementing was com-

pleted and when I opened the stops.

I left the derrick shortly after that and when

I came back to work the next morning at nine

o'clock the head was gone. How much before eight

o'clock the head had been removed, I do not know.

No attempt to continue drilling operations was at-

tempted until after four days, this time being al-

lowed to permit the cement to harden. During all

this time, the head having been removed and no

means whatever having been used to hold pressure,

[100] of course there was no pressure on the
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plug, but the plug was relied upon solely to hold

cement in place outside of the casing during such

hardening process.

A. E. DUTZI.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] E. M. BRADLEY,
Notary Public in and for the County of Orange,

State of California.

My commission expires Sept. 27, 1925. [101]

(Title of Court and Cause.

^

AFFIDAVIT OF DAVE JOHNSON IN OPPO-
SITION TO MOTION FOR PRELIMINARY
INJUNCTION.)

State of California,

County of Orange,—^ss.

Dave Johnson, being first duly sworn, deposes

and says: I reside at 902 Magnolia Street, Hunt-

ington Beach, California, and am tool pusher em-

ployed by the Federal Drilling Company at Well

No. 3 of the Texas Holding Company. I was pre-

sent during all the time said Well No. 3 of the

Texas Holding Company was cemented on July 19,

1923, and am entirely familiar with the method used

in cementing said well. The well was cemented

by the Owen Oil Well Cementing Company and

Mr. J. M. Owen, defendant in this case, was in

charge of of the cementing operation. The cement-
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ing was commenced about 6:30 o'clock P. M., and

finished at 8 o'clock P. M., on July 19, 1923, during

all of which time I was present and observed the

cementing operation.

The operation was as follows: Circulation was

first obtained by pumping fluid down through the

casing and up the space outside of the casing.

When circulation had been established the amount

of cement necessary to cement the well was pumped

into the casing on top of the water column, no plug

or barrier whatever being used to separate the cement

from the water. After the cement had been pumped

into the casing a plug equipped with spring actuated

dogs was inserted into the casing. These dogs were

so designed as to permit the plug to be forced down-

wardly through the casing, but would prevent it

from arising in the casing. After this plug was

inserted in the casing above the cement about twenty

or more feet of cement was placed on top of the

plug, so that the [102] plug was not used as a

barrier to separate any water from the cement, but

was embedded in the cement. After placing this

substantial amount of cement on top of the plug

the cement with the plug embedded in it was forced

downwardly by a column of water. No barrier

whatever being used to separate the column of water

from any cement.

At the time the cementing was completed A. E.

Dutzi, a derrick man under my direction, was on

the stabbing board near the tight head. Mr. Dutzi

closed the stop-cocks with which the head is sup-

plied, but I heard Mr. J. M. Owen, the defendant
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in this case, direct Mr. Dutzi to open them. It

being late and defendant not needing the head it

was left in position. I returned to the derrick next

morning about 9 A. M. o'clock and found that the

circulating head had been removed. The cement,

of course, during the time between 8 o'clock in

the evening and before the time the head was re-

moved prior to my return the next morning had

not hardened sufficiently to permit drilling opera-

tions. Indeed, it was considered necessary to allow

the cement to harden for four days after the re-

moval of the head before drilling. During this time

the top of the casing was open and there was no

pressure, the spring actuated dogs on the plug being

relied upon exclusively to hold the cement in place

outside of the casing during the cementing process.

I am perfectly familiar with the method of

cementing oil wells which had theretofore been em-

ployed by the defendant Owen in cementing other

wells in the vicinity, and I know positively that no

pressure whatever was used to hold the cement in

position during the hardening, the dogs on the plug

being entirely relied upon for that purpose. For

instance, I observed the cementing of Well No. One
of the Woolner Lease, Huntington Beach, Garfield

Street, Block F, Garfield Tract. That well was

cemented by defendant Owen on and four

hundred sacks of cement were placed outside of the

[103] casing. The head was immediately removed

from the casing after the pumping ceased. There

was to my knowledge eight hundred pounds pres-

sure on the plug when it reached the bottom. This;
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pressure was shown by the gauge. Of course, as

soon as the head was removed the plug necessarily

held this pressure of cement outside of the casing,

thus demonstrating beyond all question that the

spring actuated dogs of the plug will hold at least

eight hundred pounds, which is far greater than any

average pressure necessary to be held in cementing

wells. How much more than eight hundred pounds

the plug would hold, I do not of course know, but

this demonstration showed me that thorough re-

liance could be placed upon the dogs without any

water pressure whatever.

DAVE JOHNSON.

Subscribed and sworn to before me this 27th day

of July, 1923.

[Seal] E. M. BRADLEY,
Notary Public in and for the County of Orange,

State of California.

My commission expires Sept. 27, 1925. [104]

[Endorsed] : (Title of Court and Cause.) De-

fendant's Reply Affidavits in Opposition to Motion

for Preliminary Injunction. Filed Jul. 30, 1923.

Chas. N. Williams, Clerk. Murray E. Wire, Dep-

uty. Westall and Wallace, Patent Lawyers, Suite

611 California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [105]
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(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN IN OPPOSITION
TO MOTION FOR PRELIMINARY IN-
JUNCTION.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says: My attention has been called to certain affi-

davits of J. R. Knott and N. H. Franks, in which it

is stated among other things that at a well cemented

by me for Bush & Voorhees at Signal Hill, Los

Angeles County, California, on the 28th day of

July, 1923, pressure was maintained on the casing

after the completion of the cementing process.

This was caused by an accident which occurred

which in some way prevented the plug from stopping

the pump, in other words, the plug didn't perform

its intended and sole function of slowing or stop-

ping the pump, thus not operating the way the plug

of the patent in suit operates. So far as the use

of the plug is concerned on that particular job the

plug performed no function whatever, either of act-

ing as an indicator or of separating any water from

any cement. What caused the failure of the plug

to operate either as in the Perkins patent called

for or otherwise is not known. It might have been

caused by the breaking of the shoe at the bottom

of the casing or the parting of the casing, the cas-

ing being stuck off bottom so that it could not be

raised or lowered at the time the plug went out.
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The method of cementing that well consisted of for-

cing the cement in place between two water columns,

and the plug performed no function whatever as

barrier or otherwise. As in the other instances I

have spoken of cement was placed on top of the

plug and the plug was thus embedded in the cement.

It could not act as a barrier in any sense whatever,

because as I have said it [106] was pumped

right through the casing to the bottom of the well.

While pressure was maintained on the well after

the plug had thus been pumped through, in using

pressure I only used the combination of steps which

the Patent Office, as shown by the proceedings before

the Patent Office on the application for the patent

in suit clearly adjudicated did not belong to Per-

kins, but was open to the public. Moreover, there

is nothing whatever inconsistent in my affidavit

heretofore made with this statement, inasmuch as

the cement was not held under water pressure until

the cement hardened.

J. M. OWEN.

Subscribed and sworn to before me this 30th day

of July, 1923.

[Seal] SARA R. ARENZ,

Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of J. M. Owen in Response to Affidavit of

Knott and Frank. Filed July 30, 1923. Chas. N.

Williams, Clerk. Murray E. Wire, Deputy.

Westall and Wallace, Patent Lawyers, Suite 611
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California Bank Building, 629 South Spring Street,

Los Angeles, Calif., Attorneys for Defendant. [107]

.(Title of Court and Cause.)

AFFIDAVIT OF J. R. KNOTT.

State of California,

County of Los Angeles,—ss.

J. E. Knott, being first duly sworn, on oath de-

poses and says:

I am by occupation a machinist ; that on the 28th

day of July, 1923, I heard that the Owen Oil Well

Cementing Company was about to cement a well

for Bush & Voorhees at Signal Hill, Los Angeles

County, California ; that I arrived there with N. H.

Franks at four o'clock P. M.; that when I arrived,

the drilling crew were establishing circulation

through the 10-inch pipe preparatory to cementing

;

that there were present there at that time J. M.

Owen and one Bales in charge of the Owen Oil Well

Cementing truck and equipment ; the truck equipped

with the cementing outfit had printed on it "Owen
Oil Well Cementing Company"; J. M. Owen re-

moved from his Ford car a plug, which he laid on

the derrick floor; I later picked up and carefully

examined this plug. This plug had a wooden body,

at the top of which was a leather cup, and on the bot-

tom a rubber sleeve or packing device. There were

mounted on the body of this plug, spaced apart at

equal intervals, three dogs or slips for engaging the

well casing. At 5:05 o'clock P. M., circulation hav-



118 /. M. Owen vs.

ing been established to the satisfaction of the dril-

ling crew and J. M. Owen, the mixing of cement and

pumping of cement was started into the 10-inch

casing. The 10-inch casing had a circulating head

affixed therein, with two connections thereto ; one of

said connections was connected to the hose leading

to the slush-pumps of the rotary drilling outfit, and

one hose to the cementing pumps of the Owen Oil

Well Cementing Company. The pumping of ce-

ment down through the 10-inch casing was contin-

ued until all the cement was pumped into the well,

which was at 5:35 [108] o'clock P. M. At that

time the circulating head was removed from the

casing and a spacer-bar, made up of two pieces of

board each approximately one inch by four inches

by six feet long, with blocks between the two ends

and with a rubber disc on the top thereof, was then

inserted into the 10-inch casing. Immediately after

the placing of said spacer-bar in the 10-inch casing,

the plug which had been brought to the well by the

said J. M. Owen was then introduced into the 10-

inch casing, and one empty cement sack was placed

folded on top of said plug. The circulating head

was then inserted into the 10-inch casing, and the

pumping of mud into the 10-inch casing was started

by the slush pumps of the rotary drilling outfit.

The pumping of mud into the 10-inch casing was

continued until about seven o'clock, at which time

the pressure shown on the pressure-gages registered

between five and six hundred pounds. At about

seven o'clock P. M. the slush pumps were shut down,

and the pressure on the casing released. Upon the
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release of the pressure on the casing, mud flowed

from said casing under high pressure. J. M. Owen
closed said relief-valve and started the pressure

pump of his cementing outfit and pumped same for

a few moments. He again released the pressure on

said casing, and upon such release, mud under pres-

sure flowed from said 10-inch casing. The said

J. M. Owen again closed the relief-valve, and the

two stop-cocks in the circulating head were then

closed. The two hoses were then disconnected from

the circulating head at 7 :05 o 'clock P. M.

That at the time of the pumping in of the cement

into the 10-inch casing, and up to the time the pump-

ing was finished and the connections broken from

the circulating head, there were present, among

others, Walter Hughes, general superintendent of

Southwestern Drilling Company, and Mr. Harry

Bess, superintendent of Bush & Voorhees at Long

Beach, California. That the number of the well

which I have above described the cementing of, is

known as Bush & Voorhees/Barnes Lease No. 12,

located at Long Beach, California. [109]

That after the connections had been broken from

the circulating head, the said J. M. Owen and Bales

gathered up their cementing paraphernalia and re-

moved their outfit from the well. That affiant re-

mained with the said N. H. Franks at said well and

carefully noted that the stop-cocks on the circulat-

ing head were closed and kept closed until five

o'clock A. M. of July 29, 1923. That at one o'clock

A. M. of July 29, N. H. Franks left said well.

J. R. KNOTT.
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Subscribed and sworn to before me this 30th day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of J. R. Knott. Filed Jul. 30, 1923. Chas.

N. Williams, Clerk. Murray E. Wire, Deputy.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,

312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. [110]

(Title of Court and Cause.)

AFFIDAVIT OF N. H. FRANKS.

State of California,

County of Los Angeles,—ss.

N. H. Franks, being first duly sworn, deposes and

says

:

My name is N. H. Franks. That I reside at

Long Beach, California. I have read the affidavit

of J. R. Knott, this day made in the above-entitled

cause, and the same correctly states the facts con-

cerning the inspection visit I made with him on the

28th day of July, 1923, to Bush & Voorhees Well

Barnes Lease No. 12, on the occasion of which visit

we ascertained that the well was being cemented by

J. M. Owen and one Bales; that I left the well at

one o'clock A. M. of July 29, 1923, and returned at

seven o'clock A. M. of the same day, and at said
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time found the circulating head still on said well,

with the stop-cocks closed; that said circulating re-

mained on said well until some time between 10:15

and 10 :30 A. M. of the same day, at which time said

head was removed and a common screw-head, with

nipple, ''L" and plug thereon, was substituted and

placed in said 10-inch casing.

N. H. FRANKS.

Subscribed and sworn to before me this BOth day

of July, 1923.

[Seal] MEYER WEISMAN,
Notary Public in and for the County of Los Ange-

les, State of California.

[Endorsed] : (Title of Court and Cause.) Affi-

davit of N. H. Franks. Filed Jul. 30, 1923. Chas.

N. Williams, Clerk. Murray E. Wire, Deputy.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,

312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. [HI]

(Title of Court and Cause.)

STIPULATION FOR USE OF UNCERTIFIED
COPIES OF PATENTS.

It is hereby stipulated and agreed by the parties

to the above suit by their solicitors, that uncertified

printed copies of the specifications and dravmigs

of the United States letters patent and uncertified

photographic prints or copies furnished by the

United States Patent Office of any pertinent for-
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eign letters patent may be received in evidence

herein, with the same force and effect as the

originals or as though duly certified by the Com-

missioner of Patents, subject, however, to correc-

tion by production of originals or duly certified

copies if any error be found therein; and that the

recitals of the dates therein upon which the ap-

plications for such patents shall purport to be made
be deemed prima facie proof of the dates of the

filing thereof.

Dated: August 7, 1923.

LYON & LYON,
By LEONARD S. LYON,

Solicitors and of Counsel for Plaintiff.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

[Endorsed] : (Title of Court and Cause.) 'Stipu-

lation for Use of Uncertified Copies of Patents.

Filed Aug. 13, 1923. Chas. N. Williams, Clerk.

By Edmund L. Smith, Deputy Clerk. Westall

and Wallace, Patent Lawyers, Suite 611 California

Bank Building, 629 South Spring Street, Los An-
geles, Calif., Attorneys for Defendant. [112]
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(Title of Court and Cause.)

OPINION.

Messrs. LYON & LYON, Attorneys for 'Complain-

ant.

Messrs. WESTALL and WALLACE, Attorneys

for Defendant.

Application for preliminary injunction restrain-

ing defendant from infringing letters patent 1,-

011,484. Plaintiff's patent covers a mode or pro-

cess of placing cement about and around the cas-

ing used in an oil well, for the purpose of prevent-

ing water from entering the well cavity.

In determining whether the injunction should

issue, there are to be considered the two main ques-

tions :

(1) Is the validity of plaintiff's patent clear ^'

(2) Do the acts being committed and threatened

to be committed by the defendant, amount
to infringement?'

Plaintiff contends that the first requirement has

been sufficiently satisfied in that it has shown, in

aid of the presumption of validity which attends

the issuance of its patent, that in two suits against

other parties the patent has been determined to be

valid. And further to the same end, that the evi-

dence heard in one of those cases, tried in the Dis-

trict Court of this district, and which evidence is

exhibited as part of the showing on this applica-

tion, establishes acquiescence of the public in

recognition of the patent right for a number of
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years preceding the commencement of this suit.

In that connection it is shown that on June 11,

1923, the late Judge Trippet of this court, after

trial had, entered a decree in the case of this plain-

tiff against Wilson B. Wigle and Vasco B. Oot-

tengim (Eq. No. F.-70) adjudicating plaintiff's

patent to he valid, and ordering an injunction to he

issued restraining defendants there concerned from

committing acts of infringement. It is further

shown that on the 12th day of March, 1923, in. the

Eastern District of Oklahoma, this plaintiff ob-

tained [113] a similar decree as against differ-

ent defendants. The last-mentioned decree ap-

pears to have been entered pursuant to a stipula-

tion, and, if by reason of that fact it was deprived

of the strength which would be attributed to a

formal adjudication, it is nevertheless available

as evidence under the head of acquiescence. (Wil-

son vs. Consolidated S. S. Co., 88 Fed. 289,

C. C. A. 1.) The record of the testimony given in

the case against Wigle et al. substantiates the claim

that for a period of eight or nine years at least

many oil development companies, among them be-

ing some of the largest operating throughout the

United States, have used plaintiff's patented pro-

cess and have recognized the patent claims. A
showing the facts adverted to seem to supply a

requisite basis upon which to rest an order for

preliminary injunction, provided the proof of-

fered shows that defendant is infringing plaintiff's

process and is likely to continue to do so. (Walker
on Patents, sec. 665; General Elec. Co. vs. Mallory
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& 'Co., 286 Fed. 175 ; Russo vs. First National Bank,

et al.. Fed. Eep. Advance Sheets, Vol. 287, No. 2,

page 273.) It may be here suggested that it was

not claimed on the defendant's behalf that his

financial responsibility is such as to assure plain-

tiff, in the event of its success in this action, satis-

faction for any damages that might be sustained;

neither was it offered on behalf of the defendant

to furnish a bond to protect plaintiff in any re-

covery of damages for infringement.

Defendant's main defense against this applica-

tion is that of noninfringement. He has made the

claim that, while adopting in part the process of

plaintiff, he has so varied the operation as to clearly

avoid any of the claims protected under the patent

right. A consideration of this defense makes it

necessary that a somewhat detailed description be

given of both the process described in plaintiff's

patent and that used by the defendant.

It appears from the evidence presented that,

prior to the date of plaintiff's patent, application

for which was filed on October 27, 1909, no sure or

generally effective method had been [114] de-

vised for the shutting out of water from oil wells;

that a flow of water into a well producing oil makes
an emulsion or mixture which practically renders

valueless the well, by destroying its product. It

was therefore a matter of outstanding importance,

a thing which marked the difference between suc-

cess and failure in the oil industry, that a method
be devised by which water could be prevented from
mixing with the oil. Efforts in that direction had
developed a crude process which was at times ef-
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fective, t)ut many times not—that was to drop bags

of cement to the bottom of the well (sometimes

amounting to several tons) and then breaking up
the bags by the use of iron tools used for the pur-

pose of drilling. Strata of water sands are gen-

erally encountered above the strata of oil sands,

the former being ordinarily separated from the

latter by impervious strata of rock or shale. The
water, between its confining strata, may be under

considerable pressure, as is illustrated in the case

of artesian wells, where the pressure operates to

eject water above the surface of the ground. As

the drilling of an oil well progresses, and the drill-

ing tools perforate the confining strata above and

beneath the water-bearing sands, the water floods

in and around the well casing and will follow the

drilling tools. If this condition is permitted to

accompany the drilling up to the point that the oil

sands are entered, the water and oil become mixed

together. It is' apparent, therefore, that the nat-

ural endeavor of the well driller must be to seal

off the water in some way, so that it cannot enter

the oil sands. This is ordinarily accomplished by

cementing fast the first line of casing that has been

run into a well (called a ''water string") before

the stratification overlying the oil sands has been

broken up by the drilling. If the operator suc-

ceeds in securing, by putting cement around his

casing at the landing point determined for the

water line string, a cement seal, he proceeds to

drill down into the oil sand, using a second line

of casing small in diameter placed inside the water

line, and extending from the surface of the ground.
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Perkins, the organizer of plaintiff corporation,

was experimenting in oil well drilling and, [115]

having observed the poor success which attended

the 'Crude methods theretofore used in cementing oil

wells, devised this process, which soon went into

general use and which has apparently continued

to be recognized as the standard and best method.

Briefly, he proceeded as follows

:

After the drilling of a well had progressed

through the water sands and to a suitable depth

below, which might vary according to the character

of the supporting strata, the casing was lifted a

foot or more (the exact distance not being import-

ant), and what was known as a 'Hight head" at-

tached to the top thereof. Water was then pumped
into the casing, and this water, because of the

pressure of the pump, proceeded downward
through the 'casing and out the bottom of it, return-

ing to the surface from around the outside of the

casing. This part of the process was called "estab-

lishing circulation"; it was for the purpose of mak-
ing sure that the cement which was to follow the

water would find free access to cavities' outside of

the casing, and in the end seal tightly the broken

stratification underlying the water sand against

the casing wall. Free circulation of the water, or

mud and water which was sometimes used, about

the outside of the casing being established, Perkins

inserted a plug at the top of the casing, which
closely fitted the cylinder, and on top of this

pimaped his mixed cement to the quantity desired.

By the force exerted by the pump, the cement en-

tering the casing forced the plug downward against
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tlie water remaining there, and, when sufficient

cement had been pumped into the casing, another

close-fitting plug was placed on top of it and, by

use of the pump, the cement cartridge was forced

to the bottom of the casing; necessarily the water

ahead of the first plug would be forced outside of

the casing. As the first plug reached the bottom

of the casing it emerged therefrom and released

the cement, which, under the continued pressure

applied at the top of the upper plug, was forced out

and up and around the outside of the casing. Ordi-

narily, Perkins placed a piece of timber in the

cement just under the second or top plug, the tim-

ber being several feet in length. This timber

[116] served as an indicator and prevented the

upper plug from escaping from the casing at the

bottom of the hole. As the lower end of this tim-

ber encountered the bottom of the hole, it pre-

vented the upper plug from moving any farther,

and the fact that the cement had been landed was
indicated above by the surface of the ground by the

pump stopping when it was unable to force the

plug any farther. The casing was then lowered

to the bottom of the hole, the pressure above the

top plug being maintained by shutting off the stop-

cocks leading to the pump on the tight head, and
the well was allowed to stand undisturbed until

the cement had set. The outside casing was not

again moved, but drilling would proceed as be-

fore indicated, the drilling tools first passing
through the cement that usually remained inside

the lower end of the casing.
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The case decided by Judge Trippet recognized

particularly Claim 2 of plaintiff's patent as being

entitled to protection. That daim reads as fol-

lows: ''2. The method of cementing oil wells which

consist of forcing cement down through the regular

well casing by means' of water pressure, the water

being separated from the cement by a suitable

barrier, forcing the cement up outside the casing,

and holding the cement in position under the

water pressure until the cement hardens."

Wigle, one of the defendants in the case last

referred to, had obtained a patent on a method of

cementing an oil well (his application being filed

October 16, 1909) wherein he used a tight head

but carried his cement all the way to the bottom

of the well by means of a tube or pipe, into which

the cement was fed by a pump. His recognition

of the advantages of plaintiff's patent process

over his own, is shown by the fact that he adopted

the Perkins method in its general features, except

that he did not use a bottom plug, and discarded

his own. The defendant here is shown to have

done as Wigle did, using Perkins' plan, but omit-

ting one (the bottom) plug. The defendant seeks

to further differentiate the process followed by
him by a showing that the single plug that he uses

is equipped with dogs, which will, when [117]

the plug reaches its position at the bottom of the

casing, grasp the walls of the latter and maintain

its position against the pressure of the cement
ahead of it, without the pressure established by
the pump above it being maintained. A fur-
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ther differentiation is claimed in that defendant

puts on top of the plug a quantity of cement.

From the facts stated it will appear that the

invention of the Perkins patent brought to the oil-

developing industry a process entirely new and

novel, and one more effective than any means there-

tofore devised to accomplish the same result. The

advantages of the process caused its use to become

general and widespread. These last observations

are pertinent to the point that the claims of the

Perkins patent are entitled to liberal construction

to secure to the inventor protection against those

who would appropriate the substance under the

guise of having changed the form. As was said

in Eibel Process Co. vs. Minnesota and Ontario

Paper Co., U. S. Supreme Court Advance Opinions

No. 10, Page 374: "In administering the patent

law, the Court first looks into the art to find what
the real merit of the alleged discovery or inven-

tion is, and whether it has advanced the art sub-

tstantially. If it has done so, then the Court is

liberal in its construction, to secure to the inventor

the reward he deserves." (Rings Co. Raisin &
Fruit €o. vs. U. S. Consol. S. R. Co., 182 Fed. 59.)

The force of the rule that, to constitute infringe-

ment, there must be substantial identity of func-

tion, operation and result, must of course be ad-

mitted. Walker on Patents, Par. 335; Hopkins on
Patents, Vol. 1, Paragraphs 284, '286, 290, 291. A
case is made out where it is shown that defendant
has infringed any one of several claims made in a
patent. (Walker on Patents, par. 339.)
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In Hopkins on Patents, Vol. 1, Par. 290, the au-

thor states: "The patentee is entitled to claim, not

only that which he precisely claims, hut, where he

claims a combination or process embodying the

use of several elements, his claims will include such

combinations and processes as adopt substantially

the same means; where the [118] variation is

only such as common intelligence in that art would

suggest." Under Claim 2 the patentee declares

his process to be '

' the method of cementing oil wells,

which consists of forcing cement down through the

regular well casing by means of water pressure, the

;water being separated from the cement by a suit-

able harrier, forcing the cement up outside the

casing, and holding the cement in position under

the water pressure until the cement hardens."

Under this claim it does not seem that a second or

lower plug is necessarily included in the process.

The use of the upper plug as a barrier between the

pressure water and the cement which the plug

forces ahead of it, does seem indispensable. The
evidence showed that the great advantage of using

the plug on top of the cement to be placed, and ap-

plying the water pressure behind it, over the

method of feeding the cement to the bottom of the

hole by means of a tube connected with the pump,
is that a great deal of time is lost, when the cement-

ing operation is done by the tube process, in plac-

ing and removing the tube, and that the loss of this

time is important because of the advantage gaiaed
in setting the casing quickly after the cement has
been deposited in position and leaving the hole

undisturbed pending the setting of the cement.
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Defendant claims that, by putting some cement on

top of the plug, behind which pressure is applied,

lie has varied the process, but the evidence does not

establish that this cement performs any useful

function, or performs a function to bring albout

'the desired result, in a way not accomplished by

Perkins' method. The essential principle of the

Wigle method and that made use of by the defend-

ant has substantial identity with the Perkins pat-

ent. The defendant's effort, as was that of Wigle,

is quite plainly one of an endeavor to make use of

all of the superior advantages of the Perkins pro-

cess.

It was also asserted at the hearing that defend-

ant did not hold the pressure established against

the tight head by the pump during the time al-

lowed for the cement to set. Direct issue was taken

with him on this point by several persons who
presented affidavits wherein it was stated that

kffiants had observed defendant at work in several

instance, at times, just prior to the [119] hear-

ing, and that he. had in all cases held the pressure

against the head by shutting off the stop-cocks con-

nected with the latter. Considering all of the cir-

cumstances shown, and if it.be conceded that under
Claim 2 the holding of the pressure while the

cement is setting is an indispensable step in the

process, as to which a definite decision need not
now be announced, the conflict of that evidence
may well be resolved in favor of the plaintiff.

It is ordered that preliminary injunction be
issued restraining defendant from all acts by which
plaintiff's patent rights are infringed, upon the
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furnishing by tlie plaintiff, for the protection of

the defendant, of a bond in the sum of Fifty Thou-

sand Dollars ($50,000.00), with sufficient sureties

to be approved by the Court.

Dated this 23d day of August, 1923.

WM. P. JAMES,
District Judge.

[Endorsed] : (Title of Court and Cause.)

Opinion. Filed Aug. 23, 1923. Chas. N. Will-

iams, Clerk. By Louis J. Somers, Deputy Clerk.

[120]

(Title of Court and Cause.)

BOND FOR INJUNCTION.

The United States of America,

Southern District of California,—ss.

KNOW ALL MEN BY THESE PRESENTS,
that Perkins Oil Well Cementing Company, a cor-

poration organized and exis.ting under the laws of

the State of California and having its principal

place of business at Los Angeles, California, plain-

tiff above named, and J. Dabney Day and Geo. W.
Walker, are held and firmly bound unto J. M.

Owen, defendant above named, in the sum of

Fifty Thousand ($50,000.00) Dollars, to the pay-

ment of which they bind themselves, each for him-

self and his heirs, executors and administrators,

firmly by these presents.

Sealed with their seals and dated this 27th day
of August, 19^23.
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The condition of the above obligation is such,

that whereas, Perkins Oil Well Cementing Com-

pany, plaintiff above named, having filed on the

chancery side of the District Court of the United

States for the Southern District of California a bill

against defendant, J. M. Owen, and having ob-

H:ained an allowance of a preliminary injunction,

as prayed for in said bill, NOW THEREFORE,
if the said Perkins Oil Well Cementing Company

shall abide the decision of said Court, and pay all

moneys and costs which shall be adjudged against

it in case the said preliminary injunction shall be

finally decreed to have been wrongfully issued,

then these presents shall be void; otherwise to re-

main in full force and effect. [121]

PERKINS OIL WELL CEMENTING
COMPANY,

By A. A. PERKINS,
President.

[Seal] Attest: E. C. PERKINS,
Secretary.

GEO. W. WALKER.
J. DABNEY DAY.

State of California,

'County of Los Angeles,—ss.

Geo. W. Walker, being first duly sworn, deposes

and says that he is a resident and freeholder within

the Southern District of California, and worth

Fifty Thousand ($50,000.00) Dollars, over and
above all his just debts and liabilities, exclusive of

property exempt from execution.

GEO. W. WALKER.
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SulDscribed and sworn to before me this 27tli

day of August, 1923.

[Seal] C. E. FISH,

Notary Public in and for the County of Los An-

geles, State of California.

State of California,

County of Los Angeles,—ss.

J. Dabney Day, being first duly sworn, deposes

and says that he is a resident and freeholder within

the Southern District of California, and worth

Fifty Thousand ($50,000.00) DoUars, over and

above all his just debts and liabilities, exclusive of

property exempt from execution.

J. DABNEY DAY.

Subscribed and sworn to before me this 27th

day of August, 1923.

[Seal] C. E. FISH,
Notary Public in and for the County of Los An-

geles, State of California.

Examined and recommended for approval as pro-

vided in Eule 29.

HENRY S. RICHMOND,
,

Attorney. [122]

[Endorsed] : (Title of Court and Cause.) Bond
for Injunction. I hereby approve the foregoing:

bond. Wm. P. James, District Judge. Dated the

27th day of August, 1923. Filed Aug. 27, 1923.

Chas. N. Williams, Clerk. By Edmund L. Smith,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,
Leonard S. Lyon, 312 Stock Exchange Building,
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Los Angeles, Cal., Attorneys for Complainant.

E. R. B. 3/92. [123]

(Title of Court and Cause.)

ORDER FOR ISSUANCE OF WRIT OF IN-

JUNCTION.

Pursuant to the order herein entered by the Court

on August 23, 1923, the plaintiff having furnished

a bond in the sum of Fifty Thousand ($50,000.00)

Dollars with sufficient sureties approved by the

Court and having presented a draft of a preliminary

injunction to be issued herein,

IT IS HEREBY ORDERED that a writ of in-

junction be issued by the Clerk of this Court out of

and under the seal of this Court, in the form of the

draft presented by plaintiff and annexed hereto.

WM. P. JAMES,
United States District Judge.

Dated August 27, 1923. [124]

(Title of Court and Cause.)

INJUNCTION.

The President of the United States to J. M. Owen,

and His Associates, Clerks, Agents, Attorneys,

Servants and Workmen, GREETING:
WHEREAS, it has been represented to us in our

District Court of the United States for the Southern

District of California in the Ninth Circuit on the

part of Perkins Oil Well Cementing Company, a
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corporation, that it has lately exhibited its hill of

complaint in our said District Court of the United

States for the Southern District of California

against you, J. M. Owen, and has there shown to us,

that letters patent No. 1,011,484 were granted in

due form of law on December 12, 1911, for Method

of Cementing Oil-Wells and that you, the said J. M.

Owen, have infringed the rights secured by the

aforesaid letters patent by employing a method of

cementing oil wells embodying the invention set

forth and claimed in said letters patent, contrary

to the form of the statute in such cases made and

provided; and

WHEREAS, an order has been entered in the

above cause, on August 23, 1923, as follows

:

"It is ordered that preliminary injunction

be issued restraining defendant from all acts

by which plaintiff's patent rights are infringed,

upon the furnishing by the plaintiff, for the

protection of the defendants, of a bond in the

sum of Fifty Thousand Dollars ($50,000.00),

with sufficient sureties to be approved by the

Court."

NOW, THEREFORE, in consideration thereof,

and pursuant to the aforesaid order, we do strictly

command and enjoin you, the said J. M. Owen, your

associates, clerks, agents, attorneys, servants and

workmen, and each of you, under the pains and

penalties which may fall upon you and each of you,

in case of [125] disobedience, that you forthwith,

and until the further order, judgment, and decree of

this Court, absolutely desist and refrain from di-
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rectly or indirectly infringing upon claim 2 of said

United States Letters Patent No. 1,011,484, granted

December 12, 1911, whicli claim reads as follows

:

''The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside

the casing, and holding the cement in position

under the water pressure until the cement

hardens."

WITNESS, the Honorable WILLIAM P.

JAMES, Judge of the United States District 'Court

for the Southern District of California, at the city

of Los Angeles, in the Southern District of Cali-

fornia, the Ninth Circuit, this 27th day of August,

1923.

Clerk.

By
,

Deputy Clerk.

[Endorsed] : (Title of Court and Cause.)

Order for Injunction. Filed Aug. 27, 1923. Chas.

N. Williams, Clerk. By Edmund L. Smith, Deputy

Clerk. Lyon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los Angeles,

C'al., Attorneys for Complainant. E. O. B. 3/192.

[126]
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(Title of Court and Cause.)

INJUNCTION.

The President of the United States to J. M. Owen,

and His Associates, Clerks, Agents, Attorneys,

Servants and Workmen, GREETING

:

WHEREAS, it has been represented to us in our

District Court of the United States for the Southern

District of California in the Ninth Circuit on the

part of Perkins Oil Well Cementing Company, a

corporation, that it has lately exhibited its ibill of

complaint in our said District Court of the United

States for the Southern District of California

against you, J. M. Owen, and has there shown to us,

that letters patent No. 1,011,484 were granted in due

form of law on December 12, 1911, for Method of

Cementing Oil-Wells and that you, the said J. M.

Owen, have infringed the rights secured by the

aforesaid letters patent by employing a method of

cementing oil wells embodying the invention set

forth and claimed in said letters patent, contrary

to the form of the statute in such cases made and

provided; and

WHEREAS, an order has been entered in the

aibove cause, on August 23, 1923, as follows

:

"It is ordered that preliminary injunction be

issued restraining defendant from all acts by

which plaintiff's patent rights are infringed,

upon the furnishing by the plaintiff, for the

protection of the defendants, of a bond in the

sum of Fifty Thousand Dollars ($50,000.00),
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with sufficient sureties to be approved by the

Court."

NOW, THEREFORE, in consideration thereof,

and pursuant to the aforesaid order, we do strictly

command and enjoin you, the said J. M. Owen, your

associates, clerks, agents, attorneys, servants and

workmen, and each of you, under the pains and

penalties which may fall upon you and each of you,

in case of [127] disobedience, that you forthwith,

and until the further order, judgment, and decree of

this Court, absolutely desist and refrain from di-

rectly or indirectly infringing upon claim 2 of said

United States Letters Patent No. 1,011,484, granted

December 12, 1911, which claim reads as follows:

"The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside

the casing, and holding the cement in position

under the water pressure until the cement

hardens."

WITNESS, the Honorable WILLIAM P.

JAMES, Judge of the United States District Court

for the Southern District of California, at the City

of Los Angeles, in the Southern District of Cali-

fornia, the Ninth Circuit, this 27th day of August,

1923.

[Seal] CHAS. N. WILLIAMS,
Clerk.

By Edmund L. Smith,

Deputy Clerk.
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RETURN ON SERVICE OF WRIT.

United States of America,

Sou. District of Calif,—ss.

I hereby certify and return that I served the an-

nexed writ on the therein named J. M. Owen and

J. L. Bales by handing to and leaving a true aiid

correct copy thereof with J. M. Owen and J. L.

Bales, personally, at Long Beach in said District

on the 28 day of August, A. D. 1923.

A. C. SITTEL,

U. S. Marshal.

By M. J. Finn,

Deputy. [128]

[Endorsed] : (Title of Court and Cause.)

Original Injunction. Filed Sep. 4, 1923. Chas. N.

Williams, Clerk. By Edmund L. Smith, Deputy

Clerk. Lyon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los Angeles,

Cal., Attorneys for Complainant. E. R. B. 3-95.

[129]

(Title of Court and Cause.)

NOTICE OF MOTION THAT DEFENDANT BE
ADJUDGED IN CONTEMPT FOR VIOLA-
TION OF WRIT OF INJUNCTION.

To J. M. Owen, Defendant Above Named, and

Joseph F. Westall, His Attorney:

YOU WILL PLEASE TAKE NOTICE that on

Monday, November 5, 1923, at 10 A. M., in the
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courtroom of the above-entitled court, at the Federal

Building, Los Aligeles, California, plaintiff will

bring on for hearing the annexed motion that de-

fendant be adjudged in contempt for violation of

writ of injunction.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

AUTHORITIES IN SUPPORT OF MOTION.

Walker on Patents, 5th Ed., S. 708^710.

Hopkins on Patents, Vol. 1, pp. 686-^690.

Union Tool Co. vs. Wilson, 265 Fed. 669 (C. C. A.

9th);

Proudfit Loose Leaf Co. vs. Kalamazoo Loose Leaf

Binder Co., 230 Fed. 120;

Benette vs. Conkey Co., 194 U. S. 324, 328. [130]

(Title of Court and Cause.)

MOTION THAT DEFENDANT BE ADJUDOED
IN CONTEMPT FOR VIOLATION OF
WRIT OF INJUNCTION.

Comes now the plaintiff above named and moves

that defendant, J. M. Owen, be adjudged in con-

tempt of court for violating the writ of injunction

issued herein against the said defendant on August

27, 1923, and that plaintiff have judgment against

said defendant for plaintiff's costs and expenses in

this proceeding, and for the damage caused plaintiff

by the defendant's violation of said injunction.
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This motion is based upon all of the proceedings

and exhilbits of record in the above-entitled case

and upon all of the original records and exhibits on

file in this court in the case of this plaintiff vs.

Wilson B. Wigle and Vasco B. Cottingim, in Equity,

N'o. F-70, and upon the affidavits of A. G. Ecker,

J. N. Pyles, C. A. Gair, Gail Brown, Paul Paine,

Charles A. Dailey and A. A. Perkins, annexed

hereto.

PERKINS OIL WELL CEMENTING
COMPANY,

Plaintiff,

By FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff. [131]

(Title of Court and Cause.)

AFFIDAVIT OF A. G. ECKER.

State of California,

County of Los Angeles,—ss.

A. G. Ecker, being first duly sworn, on oath de-

poses and says:

I am by occupation a pipe-fitter. On the 12th

day of September, 1923, I heard that the Owen Oil

Well Cementing Company was about to cement a

well for the Snowolene Holding Company at Santa

Fe Springs, California; that at about three o'clock

P. M. of said date I arrived at the Snowolene Hold-

ing Company well located at the northeast comer
of Spring and Gordon Streets in Santa Fe Springs,
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Los Angeles County, California. At the time of

my arrival the well-crew were establishing circula-

tion through the ten-inch casing preparatory to

cementing ; at that time and place a cementing outfit

was at the well, connected up and ready to pump
cement into said well; the truck equipped with the

cementing outfit had printed on it "Owen Oil Well

Cementing Company." At 3:30 o'clock P. M. the

men employed on this joh started opening cement

sacks, and the mixture of "cement hardener" and

water, together with the cement, was pumped into

the casing. I did not observe the exact number of

sacks of cement used, but would estimate the number

was in excess of 150. The ten-inch casing had a

circulating head affixed thereon with two connec-

tions thereto ; one of said connections was connected

to the hose leading to the slush-pumps of the rotary

drilling outfit, and one hose to the cementing

pump of the Owen Oil Well Cementing Company.

At 3:55 P. M., the cement then being all pumped
into the casing, the circulating head was then re-

moved from the top of the casing and a ten-inch

plug was then introduced into the ten^inch casing,

and three or four empty cement sacks were placed

folded on top of said plug. The plug last above

[132] referred to had a wooden body, at the top

of which was a leather cup, and on the bottom of the

wooden body a rubber sleeve or packing-device.

The leather cup on this plug fitted the inside of the

casing so closely that it was necessary to drive the

plug into the casing with ^ sledge-hammer. There

were mounted on the body of this plug, spaced apart
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at equal intervals, three dogs or slips for engaging

the well-casing. The circulating Jiead was then re-

placed on top of the casing, and at four o'clock

P. M. the pumps started to pump mud into the cas-

ing. At 4:30 o'clock P. M. the mud-pumps were

stopped toy the plug toeing arrested in the toottom of

the casing. The casing was then landed, or set on

the toottom of the hole. The hoses were then dis-

connected from each side of the head and the head

was left on the casing, and the column of mud which

had toeen pumped into the ten-inch casing on top of

the plug was left in said casing. I then left the

well and did not return until several hours after-

wards, at which time the crew working on the well

told me that the circulating head had remained in

place on the casing for two or three hours after the

cementing joto had toeen completed.

I was present in the afternoon of Septemtoer 17,

1923, at the cementing of the Burtoank Oil Company
Well on Telegraph Road, Santa Fe Springs, Los

Angeles, California. I was accompanied to the

afbove well toy one J. N. Pyles. When I arrived at

said well, the drilling crew were estatolishing circula-

tion through the 15i/2,-inch casing. I found at this

well a cementing outfit mounted on a truck, said

truck having printed thereon '"Owen Oil Well
Cementing Company." This well was toeing drilled

toy the California Well Drilling Company, and

superintendent Al Johnson was present at that time.

A driller toy the name of Penfield was in charge of

the drilling crew. After circulation had toeen es-

tatolished through the 15%-inch casing, the mixing
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of cement was started, and cement amounting to ap-

proximately 300 sacks was pumped into the 151/2"

inch casing. The head was then removed, and a

plug such as I have described as being used in the

cement of the Snowolene Holding Company well at

Santa Fe Springs (but larger in size, i. e., a [133]

151/^-inch plug) , was placed in the 15V2-inch casing,

and three or four empty cement sacks were placed

folded on top of the plug. The leather cup on this

plug fitted the inside of the casing so closely that it

was necessary to drive the plug into the casing with

a sledge-hammer. A circulating head similar to the

one above described as used on the Snowolene Hold-

ing Company well at Santa Fe Springs (but larger

in size), was then adjusted upon the 15i/2-inch cas-

ing, and the slush-pumps of the rotary drilling outfit

were started pumping mud into the IS^-inch casing.

This pumping was continued until the pumps were

automatically stopped by the plug reaching the

bottom of the casing. The casing was then landed,

or set on the bottom of the hole. A by-pass on the

mud-line from the pump to the circulating head was

then opened, and, no back-pressure showing, the

head was then removed from the casing, and the

column of mud which had been pumped into the

151/2-inch casing on top of the plug was left in said

casing.

I was present in the evening of September 25,

1923, at the cementing of Consolidated Mutual Well

No. 1 of the North American Oil Company at Tor-

rance, California. I was accompanied to the above-

named well by one P. C. Collyer. When I arrived
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at said well the drilling crew were establishing cir-

culation through the ISi/o-inch casing. I found at

this well a cementing outfit mounted on a truck,

said truck having printed thereon "Owen Oil Well

Cementing Company." The cementing of this well

was under the direct charge of J. M. Owen, the de-

fendant herein, and his partner. Driller E. R.

Kelley was in charge of the drilling crew. After

circulation had been established through the 15%-

inch casing, the ;mixing of cement and pumping of

the cement into the IS^^^-inch casing was begun at

7 :05 'clock P. M. At 7 :30 o'clock P. M. the cement

had all been pumped into ,the casing, and the circu-

lating head affixed to the 15V2-inch casing was then

removed and a scantling, two inches by four inches

by about six feet long, with a flat piece of what

looked to be sheet-iron attached to one end, was in-

serted into the casing. A 15i/2-inch plug, such as I

have described as being used in the cementing of the

Burbank Oil Company well in Telegraph Road,

Santa Pe Springs, [134] was then placed into the

casing, and three or four empty cement sacks were

then placed folded on top of the plug. The leather

cup on this plug fitted the inside of the casing so

closely that it was necessary to drive the plug into

the casing. The circulating head was then replaced

on the casing. This circulating head, which was

similar to the one described as used in the cementing

of the Burbank Oil Company Well on Telegraph

Road, Santa Fe Springs, was then adjusted upon

the 151/2-inch casing, and the slush-pumps of the

rotary drilling outfit were started pumping mud
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into the ISl^-inch casing. This pumping was con-

tinued until 8:30 o'clock P. M., at which time the

pumps were automatically stopped by the plug

reaching the bottom of the casing. The casing was

then landed, or set on the bottom of the hole. The

by-pass on the mud-line from the pump to the cir-

culating head was then opened, and, no back-pres-

sure showing, the head was then removed from the

casing, and the column of mud which had been

pumped into the 15%-inch casing on top of the plug

was left in said casing.

A. G. ECKER.

Subscribed and sworn to before me this 26th day

of October, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los An-

geles, State of California. [135]

(Title of Court and Cause.)

AFFIDAVIT OF J. N. PYLES.

State of California,

County of Los Angeles,—ss.

J. N. Pyles, being first duly sworn, on oath de-

poses and says:

On the 6th day of September, 1923, I heard that

the Owen Oil Well Cementing Company was about

to cement a well for the U. S. Royalty Syndicate at

Long Beach, California. At about 3:00 o'clock

P. M. of said date I arrived at Rig No. 7 of the U. S.

Royalty Syndicate at Long Beach, California. At

the time of my arrival the well crew^ were establish-
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ing circulation through the lO^inch casing prepara-

tory to cementing. At that time and place a cement-

ing outfit was at the well, connected up and ready to

pump cement into said well. The truck equipped

with the cementing outfit had printed on it "Owen
Oil Well Cementing Company." At 3:30 o'clock

P. M. the men employed on this jo'b started mixing

cement and water, which mixture was pumped into

the casing. 300 sacks of cement were mixed and

pumped into said well through the 10-inch casing.

The 10-inch casing had a circulating head affixed

thereon, with two connections thereto. One of said

connections was connected to the hose leading to

the slush-pumps of the rotary drilling outfit, and

the other connection to the hose on the cementing

pump of the Owen Oil Well Cementing Company.

After all the cement had been pumped into the

casing, the circulating head was then removed from

the top of the casing and a 10-inch plug was then

introduced into the 10-inch casing, and two or three

empty cement sacks were placed folded on top of

said plug. The plug last above referred to had a

wooden body, at the top of which was a leather cup,

and on the bottom of the wooden body a rubber

sleeve or packing-device. The leather cup [136]

on this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the cas-

ing with a large trimo-wrench. There were mounted
on the body of this plug, spaced apart at equal in-

tervals, three dogs or slips for engaging the well-

casing. The circulating head was then replaced on

top of the casing, and the slush-pumps of the rotary
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rig were started pumping mud into tlie casing. In

about forty-five minutes the mud-pumps were

stopped by the plug being arrested at the bottom of

the casing. The casing was then landed or set on

the bottom of the hole. The hoses were then dis-

connected from each side of the head, and the head

removed from the casing. The column of mud
which had been pumped into the 10-inch casing on

top of the plug was left in said casing. Charles

McDonald, superintendent of the U. S. Royalty

Syndicate, was present at the cementing of this well.

M. P. Temple was the daylight driller, and Charles

Hoard afternoon driller.

I was present in the afternoon of September 17,

1923; at the cementing of the Burbank Oil Company

Well on Telegraph Road, Santa Fe Springs, Los An-

geles County, California. I was accompanied to

the above well by one E. G. Ecker. When we ar-

rived at said well, the drilling-crew were establish-

ing circulation through the 15i/2-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon "Owen
Oil Well Cementing Company." This well was

being drilled by the California Well Drilling Com-

pany, and Superintendent Al Johnson was present

at that time. A driller by the name of Penfield was

in charge of the drilling-crew. After circulation

had been estaiblished through the 15i/2-inch casing,

the mi^^ng of cement was started, and cement

amounting to approximately 300 sacks was pumped

into the 15i/2-inch casing. The head was then re-

moved and a plug such as I have described as being
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used in the cementing of the U. S. Royalty Syndi-

cate Well No. 7 at Long Beach, California (but

larger in size, i. e., a l5i/2-inch plug), was placed in

the 15%-inch casing, and three or four empty ce-

ment-sacks were placed [137] folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessaiy to

drive the plug into the casing with a sledge-hammer.

A circulating head similar to the one described as used

on the U. S. Eoyalty Syndicate No. 7 well at Long

Beach, California (but larger in size), was then

adjusted upon the 15i/2-inch casing, and the slush-

pumps of the rotary drilling outfit were started

pumping mud into the 15i/2-inch casing. This

pumping was continued until the pumps were auto-

matically stopped by the plug reaching the bottom

of the casing. The casing was then landed or set on

the bottom of the hole. A by-pass on the mud-line

from the pump to the circulating head was then

opened, and, no back-pressure showing, the head

was then removed from the casing, and the column

of mud which had been pumped into the 15%-inch

casing on top of the plug was left in said casing.

J. N. PYLES.

Subscribed and sworn to before me this 31st day

of October, 1923.

[Seal] ALMA PLAUTS,
Notary Public in and for the County of Los Ange-

les, State of California. [138]
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(Title of Court and Cause.)

AFFIDAVIT OF C. A. GAIR.

State of California,

County of Los Angeles,—ss.

C. A. Gair, being first duly sworn, on oath deposes

and says

:

On the 26th day of September, 1923, I heard that

the Owen Oil Well Cementing Company was about

to cement a well for the McKeon Drilling Company

at Long Beach, California. In company with Paul

Gauzalka, I arrived at Crescent Well No. 1, Long

Beach, California, being drilled by the McKeon
Drilling Company. At the time of our arrival, the

well-crew were establishing circulation through the

casing preparatory to cementing. At that time and

place a cementing outfit was at the well, connected

up and ready to pump cement into said well. The

truck equipped with the cementing outfit had

printed on it "Owen Oil Well Cementing Company.'*

At 3:30 o'clock P. M. the men employed on this job

started the mixing and pumping of cement into the

casing. In all, approximately 95 sacks of cement

mixed with water was pumped into the casing. The

casing into which this cement was pumped was of

small diameter. The exact size affiant is not able

to state. The well-casing had a circulating head

affixed thereon with two connections thereto. One

of said connections was connected to the hose lead-

ing to the slush-pumps of the rotary drilling outfit,

and the other to the hose connected to the cementing
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pump of the Owen Oil Well Cementing Company.

At 3:45 o'clock P. M., the cement then having heen

all pumped into the casing, the circulating head was

then removed from the top of the casing, and a

small plug was then introduced into said casing, and

one empty cement-sack was placed folded on top

of said plug. This plug had a wooden body, at the

top of which was a leather cup, and on the bottom

of the wooden body a rubber sleeve or packing-de-

vice. [139] The leather cup on this plug fitted

the inside of the casing so closely that it was neces-

sary to drive the plug into the casing. There were

mounted on the body of this plug, spaced apart at

equal intervals, three dogs or slips for engaging the

well-casing. The circulating head was then re-

placed on top of the casing, and at 3:50 o'clock

P. M. the mud-pumps of the rotary rig were started

pumping mud into the casing. The pumping of

mud into the casing was continued until 4:00 o'clock

P. M., at which time the mud-pumps were stopped

by the plug being arrested in the casing. The cas-

ing was then landed or set on the bottom of the

hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the hoses were then discon-

nected from each side of the head, and the head was

left on the casing, and the column of mud which had

been pumped into the casing on top of the plug was

left in said casing. Raleigh McKeon, tool-pusher

for the McKeon Drilling Company, was present at

the cementing of this well. I was informed by him

that this well was being cemented at the 4,820-foot

level.
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I was present in the afternoon of September 28,

1923, at the cementing of the Hajrman Well No. 1,

located at Torrance, California, and being drilled

by the Federal Drilling Company. I was accom-

panied to the above well by one Paul Gauzalka.

When we arrived at said well, a drilling-crew were

establishing circulation through the 12%-inch cas-

ing. I found at this well a cementing outfit mounted

on a truck, said truck having printed thereon

''Owen Oil Well Cementing Company." The well

was being drilled by the Federal Drilling Com-

pany, and the drilling-crew was in the charge

of a driller by the name of Cushman. After circu-

lation had been established through the 12i/2-inch

casing, the mixing of cement was started, and ce-

ment amounting to approximately 200 sacks was

pumped into the 12%-inch casing. The head was

then removed, and a plug such as I have described

as being used in the cementing of Crescent Well

No. 1 at Long Beach, California [140] (but

larger in size, i. e., a 12i/2-inch plug), was placed

in the 12i/2-inch casing, and one empty cement-sack

placed folded on top of the plug. The leather cup

on this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the cas-

ing. A circulating head similar to the one above

described as used on the Crescent Well No. 1 at

Long Beach, California (but larger in size), was

then adjusted upon the 12i/2-inch casing, and the

slush-pumps of the rotary drilling outfit were started

pumping mud into the 1214-inch casing. This

pumping was continued until the pumps were auto-
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matically stopped by the plug reaching the bottom

of the casing. The casing was then landed or set

on the bottom of the hole. A by-pass on the mud-

line from the pump to the circulating head was then

opened, and, no back-pressure showing, the head

was removed from the casing and a spider removed

from around the 12i/2-inch casing, after which the

head was put back on the casing, and the column

of mud which had been pumped into the 12%-inch

casing on top of the plug was left in said casing.

I was present in the afternoon of September 30,

1923, at the cementing of the North American Con-

solidated #3 Well located at the corner of Arling-

ton and Lometa Road & Old Redondo Boulevard,

Torrance, California. I was accompanied to the

above-named well by one Gail Brown. When we
arrived at said well the drilling-crew were establish-

ing circulation through the 15%-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon '
'Owen Oil

Well Cementing Company." Driller D. Whitley

was in charge of the drilling-crew. After circula-

tion had been established through the 15i/2-inch cas-

ing, the mixing of cement and pumping of the

cement into the 15V2-iiich casing was begun at 4:34

P. M. At 4:48' P. M. the cement had all been

pumped into the casing, and the circulating head

affixed to the 15ii/2-inch casing was then removed

and a spacer inserted. A plug such as I have de-

scribed as being used in the cementing of the Cres-

cent No. 1 Well at Long Beach, California (but

larger in [141] size, i. e., a 15i/2-inch plug), was
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placed in the 15%-inch casing. The leather cup on

this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the

casing. A circulating head similar to the one above

described as used on the Crescent No. 1 Well at

Long Beach, California (but larger in size), was

then adjusted upon the 15%-inch casing, and the

slush-pumps of the rotary drilling outfit were

started pumping mud into the 15V2-inch casing.

This pumping was continued until the pumps were

automatically stopped at 5:40 P. M. by the plug

being arrested in the bottom of the casing. The

casing was then landed or set on the bottom of the

hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the head was then removed

from the casing, and the column of mud which had

been pumped into the 15V2-inch casing on top of

the plug was left in said casing. At 7:10 o'clock

P. M. I returned to the well with said Gail Brown,

and found the circulating head in place on the

casing.

I was present in the morning of October 3, 1923,

at the cementing of Special Delivery Well #3
located at Spring Street and Pasadena Avenue,

Long Beach, California. I was accompanied to the

above-named well by one Gail Brown. When we
arrived at said well the drilling-crew were estab-

lishing circulation through the 8i/2-iiich casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon ''Owen Oil

Well Cementing Company." This well was being
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drilled by the Rodgers & Edwards Drilling Com-

pany, and the drilling crew was in charge of driller

G. L. Brown. After circulation had been estab-

lished through the 814-inch casing, the mixing of

cement and pumping cement into the 814-inch cas-

ing was begun at 9:50 o'clock A. M. 250 sacks of

cement were used in the cementing of this well, and

the pumping of the same was finished at 10:22

o'clock A. M. At 10:22 A. M. the circulating head

affixed to the 814-inch casing was then removed, and

a plug such as I have described as used in the ce-

menting of the Crescent Well No. 1 at Long Beach,

California (but larger in size, i. e., 814-inch plug),

was placed [142] in the 8i/4-inch casing, and two

empty cement-sacks were placed folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessary

to drive the plug into the casing. A circulating

head similar to the one above described as used in

the cementing of Crescent Well No. 1 at Long

Beach, California (but larger in size), was then

adjusted upon the 8i/4-inch casing, and the slush-

pumps of the rotary drilling outfit were started

pumping mud into the 814,-inch casing. This pump-
ing was continued until the pumps were automat-

ically stopped by the plug being arrested in the bot-

tom of the casing. The casing was then landed or

set on the bottom of the hole. A by-pass on the

mud line from the pump to the circulating head was
then opened, and, no back-pressure showing, the

head was then removed from the casing, and the

column of mud which had been pumped into the
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8%-inch casing on top of the plug was left in said

casing. I was informed by the driller in charge of

the cementing of this well, G. L. Brown, that this

well was being cemented at the 3,500-foot level.

I was present in the evening of October 7, 1923,

at the cementing of Julian #5 Well at Santa Fe

Springs, California. I was accompanied to the

above-named well by one Gail Brown. When I ar-

rived at said well the drilling crew were establish-

ing circulation through the 4i/4-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon '

' Owen Oil

Well Cementing Company." Driller William Mc-

Keon was in charge of the drilling crew at the time

of the cementing of this well. After circulation

had been established through the 4:i/4-inch casing,

the mixing of cement and pumping of the cement

into the 4i/4-inch casing was begun at 7:20 P. M.

At 7 :27 P. M. the cement had all been pumped into

the casing, and the circulating head affixed to the 414-

inch casing was then removed, and a plug similar

in size and identical in construction with the one

which I have described as being used in the cement-

ing of the Crescent No. 1 Well at Long Beach, Cali-

fornia, was placed in [143] the 4i/4-inch casing,

and one empty cement-sack placed folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessary

to drive the plug into the casing. A circulating

head similar in size and construction to that used

in the cementing of Crescent #1 Well at Long

Beach, California, was then adjusted upon the 4%-
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inch casing, and the slush-pumps of the rotary

drilling outfit were started pumpingmud into the 41/4-

inch casing. This pumping was continued until

the pumps were automatically stopped by the plug

being arrested in the bottom of the casing. The

casing was then landed or set on the bottom of the

hole. A by-pass on the mud-line was then opened,

and, no back-pressure showing, the head was then

removed from the casing, and the column of mud
which had been pumped into the 4i/4-inch casing on

top of the plug was left in said casing. I was in-

formed by the driller in charge of the cementing

crew at this well, William McKeon, that this well

was being cemented at the 4,530-foot level.

I was present in the afternoon of October 8, 1923,

at the cementing of the Huntington Northern Oil

Company Well at Long Beach, California. I was
accompanied to the above-named well by one Grail

Brown. When we arrived at said well the drilling

crew were establishing circulation through the 4%-
inch casing. I found at this well a cementing out-

fit mounted on a truck, said truck having printed

thereon *'Owen Oil Well Cementing Company."
The cementing of this well was under the direct

charge of J. M. Owen, the defendant herein. Mr.
Kibley, of the Huntington Northern Oil Company,
was also present at the time of the cementing of this

well. After circulation had been established through

the 4%-inch casing the mixing of cement and
pumping of the cement into the 4%-inch casing was
begun at 1:25 o'clock P. M.; at 1:48 o'clock P. M.
the cement had all been pumped into the casing,



160' J, M. Owen vs.

and the circulating head affixed to the 4%-inch cas-

ing was then removed. A 4%-inch plug, similar in

construction to the one which [144] I have de-

scribed as being used in the cementing of the Cres-

cent Well No. 1 at Long Beach, California, was

then placed in the casing, and one empty cement-

sack was placed folded on top of said plug. The

leather cup on this plug fitted the inside of the

casing so closely that it was necessary to drive the

plug into the casing. The circulating head was

then replaced on the casing, and the slush-pumps

of the rotary drilling outfit were started pumping

mud into the 4%-inch casing. This pumping was

continued until the pumps were automatically

stopped by the plug being arrested in the bottom

of the casing. The casing was then landed or set

on the bottom of the hole. A by-pass on the mud-
line from the pump to the circulating head was

then opened, and, no back-pressure showing, the

head was then removed from the casing, and the

column of mud which had been pumped into the

4%^-inch casing on top of the plug was left in said

casing. I was informed by Mr. Kibley, of the Hunt-

ington Northern Oil Company, who was present at

the cementing of this well, that this well was being

cemented at the 5,000-foot level.

C. A. GAIR.

Subscribed and sworn to before me this 31st day
of October, 1923.

[Seal] ALMA PLAUTS,
Notary Public in and for the County of Los Ange-

les, State of California. [145]
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(Title of Court and Cause.)

AFFIDAVIT OF GAIL BROWN.

State of California,

County of Los Angeles,—ss.

Grail Brown, being first duly sworn, on oath de-

poses and says:

On the 30th day of September, 1923, I heard that

the Owen Oil Well Cementing Company was about

to cement a well for the North American Consoli-

dated Oil Company at Torrance, California. At

about 4:00 o'clock P. M. of said date I arrived at

Well No. 3 of the North American Consolidated Oil

Company located at the comer of Arlington and

Lometa Road and Old Redondo Boulevard, Tor-

rance, California. I was accompanied to this well

by one C. A. Gair. At the time of our arrival at

the well, the crew were establishing circulation

through the ISi/o-inch casing preparatory to cement-

ing. At that time and place a cementing outfit was

at the well, all mounted up and ready to pump ce-

ment into said well. The truck equipped with the

cementing outfit had printed thereon ''Owen Oil

Well Cementing Company." At 4:34 o'clock P. M.

the men employed on this job started the mixing

of 150 sacks of cement which was pumped into the

151/2-inch casing. The 15i/^-inch casing had a cir-

culating head affixed thereon, with two connections

thereto; one of said connections was connected to

the hose leading to the slush-pumps of the rotary

drilling outfit, and the other to the hose connected
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to the cementing pump of the Owen Oil Well

Cementing Company. At 4:48 o'clock P. M., the

cement then having been all pumped into the casing,

the circulating head was then removed from the top

of the casing, and a spacer inserted, after which a

15%-inch plug was placed in the 15V2-inch casing.

The plug above referred to had a wooden body, at

the top of which was a leather cup, and on the bot-

tom of the wooden body a rubber sleeve or packing-

device. The leather cup on this plug fitted the in-

side of the casing so closely that it was necessary

[146] to drive the plug into the casing. There

were mounted on the body of this plug, spaced apart

at equal intervals, three dogs or slips for engaging

the well-casing. The circulating head was then re-

placed on the top of the casing, and at 5:10 o'clock

P. M. the mud-pumps of the rotary drilling rig were

started pumping mud into the 15%-inch casing. At
5:40 o'clock P. M. the mud-pumps were stopped by

the plug being arrested in the bottom of the casing.

The casing was then landed or set on the bottom of

the hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the head was then removed

from the casing, and the column of mud which had

been pumped into the 15%-inch casing on top of

the plug was left in said casing. At 7:10 o'clock

P. M. of the same day, accompanied by the said

C. A. Gair, I returned to the above-named well and
found the circulating head had been replaced on

said 15%-inch casing. The driller in charge of

the cementing of this well was one D. Whitley.
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I was present in the morning of October 3, 1923,

at the cementing of Special Delivery Well #3,

located at Spring Street and Pasadena Avenue,

Long Beach, California. I was accompanied to the

above-named well by one C. A. Gair. When we

arrived at said well the drilling crew were establish-

ing circulation through the 814-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon "Owen
Oil Well Cementing Company." This well was

being drilled by the Eodgers & Edwards Drilling

Company, and the drilling crew was in the charge

of driller G. L. Brown. After circulation had been

established through the 8%-incfh casing, the mixing

of cement and pumping of cement into the 8%-inch

casing was begun at 9:50 o'clock A. M. ; 250 sacks

of cement were used in the cementing of this well,

and the pumping of the same was finished at 10 :22

o'clock A. M. At 10:22 A. M. the circulating head

affixed to the 81/4-inch casing was then removed, and

a plug such as I have described as used in the

cementing of North American Consolidated #3
Well at Torrance, California (but smaller in size,

i. e., an [147] 8i^-inch plug), was placed in the

81/4-inch casing, and two empty cement sacks were

placed folded on top of the plug. The leather cup

on this plug fitted the inside of the casing so closely

that it was necessary to drive the plug into the cas-

ing. A circulating head similar to the one above

described as used in the cementing of North Ameri-

can Consolidated #3 Well at Torrance, California

(but smaller in size), was then adjusted upon the
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814-incli casing, and the slush-pumps of the rotary

drilling outfit were started pumping mud into the

814-inch casing. This pumping was continued until

the pumps were automatically stopped by the plug

being arrested in the bottom of the casing. The

casing was then landed or set on the bottom of the

hole. A by-pass on the mud-line from the pump
to the circulating head was then opened, and, no

back-pressure showing, the head was then removed

from the casing, and the column of mud which had

been pumped into the 8i/4-inch casing on top of the

plug was left in said casing. I was informed by the

driller in charge of the cementing of this well, G. L.

Brown, that this well was being cemented at the

3,500-foot level.

I was present in the evening of October 7, 1923,

at the cementing of Julian #5 Well at Santa Fe

Springs, California. I was accompanied to the

above-named well by one C. A. Gair. When we
arrived at said well the drilling crew were establish-

ing circulation through the 4^-inch casing. I

found at this well a cementing outfit mounted on a

truck, said truck having printed thereon ''Owen

Oil Well 'Cementing Company." Driller William

McKeon was in charge of the drilling crew at the

time of the cementing of this well. After circula-

tion had been established through the 4i/4-inch cas-

ing, the mixing of cement and pumping of the

cement into the 414-inch casing was begun at 7:20

P. M. At 7:27 P. M. the cement had all been

pumped into the casing, and the circulating head

affixed to the 4i/4-inch casing was then removed,
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and a plug similar in construction to the one which

I have described as being used in the cementing of

the North American Consolidated #3 Well at Tor-

rance, California (but smaller [148] in size, i. e.,

4%-inch. plug), was placed in the 414-inch casing,

and one empty cement sack placed folded on top of

the plug. The leather cup on this plug fitted the

inside of the casing so closely that it was necessary

to drive the plug into the casing. A circulating

head similar in style and construction to that used

in the cementing of North American #3 Well at

Torrajice, California (but smaller in size), was then

adjusted upon the 4i/4-iu-Ch casing, and the slush-

pumps of the rotary drilling outfit were started

pumping mud into the 4i/4-iuch casing. This pump-

ing was continued until the pumps were auto-

matically stopped by the plug being arrested in the

bottom of the casing. The casing was then landed or

set on the bottom of the hole. A by-pass on the

mud-line was then opened, and, no back-pressure

showing, the head was then removed from the casing,

and the column of mud which had been pumped
into the 414-inch casing on top of the plug was left

in said casing. I was informed by the driller in

charge of the cementing crew at this well, William

McKeon, that this well was being cemented at the

4,530-foot level.

I was present in the afternoon of October 8, 1923,

at the cementing of the Huntington Northern Oil

Company well at Long Beach, California. I was

accompanied to the above-named well by one C. A.

Gair. When we arrived at said well the drilling
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crew were establishing circulation through the 4%-
inch casing. I found at this well a. cementing outfit

mounted on a truck, said truck having printed

thereon "Owen Oil Well Oementing 'Company."

The cementing of this well was under the direct

charge of J. M. Owen, the defendant herein. Mr.

Kibley, of the Huntington Northern Oil Company,

was also present at the ftime of the cementing of this

well. After circulation had been established

through the 4%-inch casing, the mixing of cement

and pumping of the cement into the 4%-inch casing

was begun at 1:25 o'clock P. M. At 1:48 o'clock

P. M. the cement had all been pumped into the cas-

ing, and [149] the circulating head affixed to the

4%-inch casing was then removed. A 4%-inch

plug, similar in construction to the one which I

have described as being used in the cementing of

the North American #3 Well at Torrance, Cali-

fornia (but smaller in size), was then placed in the

casing, and one empty cement sack was placed

folded on top of said plug. The leather cup on this

plug fitted the inside of the casing so jclosely that it

was necessary to drive the plug into the casing.

The circulating head was then replaced on the cas-

ing, and the slush-pumps of the rotary drilling outfit

were started pumping mud into the 4%-uich casing.

This pumping was continued until the pumps were

automatically stopped by the plug being arrested in

the bottom of the casing. The casing was then

landed or set on the bottom of the hole. A by-pass

on the mud-line from the pump to the circulating

head was then opened, and, pio back-pressure show-
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ing, the head was then removed from the casing,

and the column of mud which had been pumped into

the 4%-inch casing ,on top of the plug was left in

said casing. I was informed by Mr. Kibley, of the

Huntington Northern ^Oil Company, who was pres-

ent at the cementing of this well, that this well was

being cemented at the 5,000-foot level.

GAIL BROWN.

Subscribed and sworn to before me this 31st day

of October, 1923.

[Seal] ALMA PLAUTS,
Notary Public in and for the County of Los An-

geles, State of California. [150]

(Title of Court and Cause.)

AFFIDAVIT OF PAUL PAINE.

State of California,

County of Los Angeles,—^ss.

Paul Paine, being first duly sworn, on oath de-

poses and says:

I am the Paul Paine who testified before Judge
Trippet in the case of Perkins Oil Well Cementing
Company vs. Wilson B. Wigle and Vasco B. Cot-

tingim, F.-70—Equity (R. 178-231).

In his affidavit executed July 13, 1923, and filed in

the above-entitled case, defendant J. M. Owen states

that it is his practice in cementing oil wells, to re^

move or open the circulating head when the pump
has been finally slowed or stopped by plug action.



168 J. M. Oiven vs.

The defendant Owen also states that the plug em-

ployed by him is "relied upon entirely to hold the

cement in position" and that therefore his practice

does not include "holding the cement in position

under the water pressure until the cement hardens"

as recited in claim 2 of the Perkins & Double Pat-

ent 1,011,484 in suit. It is my purpose in this affi-

davit to state the reasons for my conclusion that

defendant is in error in contending that the plug

employed by him can be or is "relied upon entirely

to hold the cement in position" and is in error in

concluding that he does not hold the cement in posi-

tion under water pressure until the cement hardens.

I understand that the column of mud water em-

ployed by the defendant Owen to force the plug and

cement to position remains in the casing above the

plug until the cement hardens. (Answer of defend-

ant to Interrogatory No. 13.) My conclusion is

based upon my practical experience and technical

education (outlined in my testimony before Judge

Trippet) and upon certain calculations made by me
and a test conducted upon one of the defendant

Owen's plugs, as hereinafter stated. [151]

The necessity for maintaining fluid within the

casing while the cement hardens becomes apparent

from a consideration of the fluid pressure exerted

at the bottom of the casing by the weight of the fluid

cement surrounding the bottom of the casing and

the column of mud water extending from above the

cement to the surface. The depth of the well and

the weight of the fluid cement and mud water de-

termine this pressure. Mud water of the kind ordi-
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narily used for well operations has a specific gravity

varying from 1.15 to 1.45, depending upon the ex-

tent of dilution. The specific gravity of fluid ce-

ment ordinarily employed in cementing oil wells,

ranges around 2.0, depending upon the brand of ce-

ment and the proportion of water used.

The quantity of fluid cement ordinarily now em-

ployed in the Southern California oil fields provides

a colunm of cement which when positioned outside

of the casing extends approximately 500 feet up-

ward from the lower end of the casing. This dis-

tance varies with the size of the hole, the amount

of fluid cement used and the like, but 500 feet is

thought to be fairly typical.

In a typical well of 4,000 feet in depth, during

the hardening of the cement, the space outside the

casing will be occupied for its lower 500 feet by

fluid cement and for its upper 3,500 feet by mud
water. The pressure exerted at the bottom of the

casing by the column of fluid cement and mud water,

in a well of 4,000 feet depth, will be approximately

2,256 pounds, per square inch, where the specific

gravity of the 500 feet of cement is 1.95 and that

of the mud water 1.15. This is of course a tremen-

dous pressure, for example the pressure on domes-

tic gas service line's is one-half pound per square

inch or less, the steam pressure on oil field boilers

ranges around 110 pounds per square inch, and high

pressure gas transportation systems operate at pres-

sures around 400 pounds per square inch. It is

necessary to offset the tremendous pressure exerted

by the fluid column on the outside of the casing in
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order to retain the cement in its proper position

while the cement [152] hardens and prevent its

return to the inside of the casing.

For this purpose, the mud water, which has been

introduced into the casing to force down the plug

and cement, is left in the casing while the cement

hardens, thereby "holding the cement in position

under the water pressure until the cement hardens,"

as described in claim 2 of the Perkins and Double

Patent. Were it not for the pressure exerted by

the weight of this column of fluid within the casing

the force of the weight of the fluid column outside

of the leasing could not be successfully offset.

If the defendant Owen be correct in his above-

stated contention, that his plug is '^ relied upon en-

tirely to hold the cement in position, '

' the plug must

be of course capable of withstanding the great pres-

sure exerted by the fluid column extending from the

bottom to the top of the outside of the casing. I

have carefully examined one of the plugs employed

by defendant Owen (this plug was furnished me as

the defendant's plug, intended for use inside of

6%'' oil field casing, and corresponds to the descrip-

tion of the same in the affidavits of the defendant

herein) and have made certain mathematical calcu-

lations to determine the maximum pressure that

could be withstood by the plug. I find that the pins

supporting the dogs or slips in this plug would

shear off at a maximum pressure of 333 pounds per

square inch applied to the plug. The dogs are so

mounted that when they engage with the inside of

the casing a leverage is applied to the pins, with the
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result that the pins would be sheared by a pressure

applied of less than 333 pounds. The fact that the

plug will be in motion when the strain is placed on

the pins also reduces the pressure that may be ap-

plied to the plug without shearing the pins. In

addition to the incapacity of the pins to withstand

a strain of the extent above indicated, from a prac-

tical standpoint the construction of the plug is totally

fl53] unsuited for the function claimed for it by

defendant Owen. The pins supporting the dogs are

carried by light castings and the castings are fixed

to the wooden body by wood screws. Neither the

castings, the screws, nor the wooden body would an-

swer in a device required to withstand pressure

around 2,000 pounds per square inch.

I knew from my examination and calculation that

the plug would withstand not over 333 pounds per

square inch pressure, but to determine how much

less than such maximum the plug would withstand

I conducted a test of the plug on October 18, 1923.

On that date I vertically positioned a joint of 0^/^'

ordinary oil well casing and connected its bottom

end to a high pressure pump. The top end of the

casing was left open and a pressure gauge was

placed on the line between the pump and the bot-

tom of the casing. The plug was inserted into the

casing from the top until the plug was near the

bottom of the casing with the leather cup upward.

Mud water was then pumped into the bottom of the

casing and flowed upward into the casing past the

plug to the top of the casing and overflowed on to

the ground. The pumping of mud water was con-
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tinued until the pressure gauge registered something

less than 100 pounds per square inch. The flow of

mud water continued out the top of the casing until

the plug appeared at the top of the casing. Not

more than one minute elapsed from the time the

pumping began until the plug appeared at the top

of the casing. The maximum pressure during that

time was less than 100 pounds per square inch. The

pumping was then discontinued and the plug taken

from the top of the casing for examination. I

found that three dog supporting pins had been

sheared, that each of the castings carrying the pins

had been fractured and that the wooden body had

been cracked so that the plug could no longer func-

tion to resist fluid pressure. The aforesaid plug

and the broken parts thereof are filed herewith as

Exhibit "A" to the affidavit, all in the condition in

which the same were taken from the casing at the

conclusion of the [154] above-mentioned test.

I have read the affidavits of A. G. Ecker, J. N.

Pyles, C. N. Gair, Paul Gauzalka, Gail Brown, and

P. C. Collyer filed herein, wherein the depths are given

at which certain cementing operations were per-

formed by defendant Owen.

That the plugs there employed could not of them-

selves have resisted the pressure caused by the

column of fluid surrounding the casing is shown by

a mere comparison of the capacity of such a plug

to resist pressure with the actual pressure known to

exist. For example, on September 26, 1913, defend-

ant cemented Crescent Well No. 1 in the Long Beach

field at a depth of 4820 feet (affidavit of C. A. Gair).
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I calculate the pressure at the bottom of the casing

produced by the column of fluid cement and mud
water surrounding casing to have been approxi-

mately 2575 pounds per square inch in that opera-

tion. On October 3, 1923, defendant cemented Spe-

cial Delivery Well No. 3, Long Beach, at a depth of

3,500 feet (affidavit of C. A. Gair). I calculate the

pressure at the bottom of the casing produced by the

column of fluid cement and mud water surrounding

the casing to have been approximately 1917 pounds

per square inch in that operation. On October 7,

1923, defendant cemented Julian No. 5 Well at Santa

Fe Springs at a depth of 4,530 feet (affidavit of C.

A. Gair). I calculate the pressure at the bottom of

the casing produced by the column of fluid cement

and mud water surrounding the casing to have been

approximately 2,431 pounds per square inch in that

operation. On October 8, 1923 defendant cemented

the Huntington Northern Oil Co. well at Long Beach

at a depth of 5,000 feet (C. A. Gair affidavit). I cal-

culate the pressure at the bottom of the casing pro-

duced by the column of fluid cement and mud water

surrounding the casing to have been approximately

2,665 pounds per square inch. I desire to state

that these pressures are conservatively calculated

upon the basis of fluid cement as commonly mixed

and the thinnest and lightest of mud water mixture

commonly employed. I consider the pressure given

to be somewhat less than actually existed. [155]

I do not hesitate to state, in view of the above,

that the plug employed by defendant Owen is not

and cannot be '' relied upon entirely to hold the ce-
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ment in position.
'

' In fact such plug will not with-

stand one-twentieth of the pressure produced by the

exterior liquid column.

The plug employed by defendant Owen cannot

serve as a substitute for the column of mud water

above the plug within the casing to resist the pres-

sure produced by the weight of the exterior liquid

column. The defendant Owen does hold 'Hhe ce-

ment in position under the water pressure until the

cement hardens" as he must necessarily to irrespec-

tive of the plug employed by him.

PAUL PAINE.

Subscribed and sworn to before me this 30th day

of October, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [156]

(Title of Court and Cause.)

AFFIDAVIT OF CHARLES A. DAILEY.

State of California,

County of Los Angeles,—ss.

I, Charles A. Dailey being first duly sworn, on

oath depose and say:

That I am the C. A. Dailey who testified before

Judge Trippet in the case of the above plaintiff vs.

Wilson B. Wigle, et al.. No. 70—Equity (R. 290-

310). I have had personal knowledge of the ce-

menting of oil wells by plaintiff for the Standard Oil

Company since 1911, employing the method of the

patent in suit. Although it is now the rule of
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Standard Oil Company to require that the circu-

lating head be left closed upon the well casing

until the cement hardens, this is not to maintain

any additional pump pressure on the casing but is to

serve as an extra precaution. I remember that for

sometime after the Perkins method was adopted by

Standard Oil Company there was no such rule.

During that time numerous wells were cemented by

plaintiff for the Standard Oil Company and the

circulating head removed as soon as the cementing

operation was completed without waiting for the

cement to harden. In fact, I remember that on some

of these jobs no circulating head was used and that

the hose from the pumps was connected directly to

the top of the open casing. I remember that the

Standard Oil Company was troubled by objects

being maliciously or mischievously thrown down such

open well casings while standing for the cement to

harden. I remember that in the year 1912, the circu-

lating head was removed from well No. 9, Section 12,

cemented by the Perkins method for the Standard

Oil Company by plaintiff, and that while the open

casing was standing for the cement to harden some-

body (thought to be mischievous boys) dropped a

quantity of rubbish and metal down the casing re-

quiring a week or so to be cleared out. [157]

I have examined the plug constituting Exhibit

**A" to the affidavit of Paul Paine herein. This

plug could not in itself withstand the great pressure

produced by the weight of the fluid column that is

present at the exterior of the casing during a ce-

menting job on the type of deep wells now being



176 J. M. Otven vs.

drilled in Southern California. Irrespective of the

use of the plug like said Exhibit ''A," I consider it

essential in the cementing of a well to maintain the

inside of the casing filled with fluid until the ce-

ment hardens, in order that the weight of such

column of fluid may produce a pressure that will

prevent the return of the cement to the inside of

the casing.

CHAS. A. DAILEY.

Subscribed and sworn to before me this 30th day

of October, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [158]

(Title of 'Court and Cause.)

AFFIDAVIT OF A. A. PERKINS.

State of California,

County of Los Angeles,—^ss.

I am the A. A. Perkins, who with Edward Dou-

ble, is one of the patentees named in letters patent

#1,011,484 in suit. I understand that the de-

fendant in this suit contends that he avoids in-

fringement of claim 2 of the patent in suit by

opening or removing the circulating head at the top

of the well casing when the cement has reached

its position behind the casing, notwithstanding that

imtil the cement hardens he, (the defendant),

leaves a column of mud water above the plug filling

the interior of the casing.

I desire to here point out that if such column of
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mud water be maintained in the casing until the

cement hardens, that the cement is held in posi-

tion under water pressure irrespective of the cir-

culating head being opened or removed.

The practice of closing the valves and leaving

the circulating head of the casing until the cement

hardens, was first adopted by me long after the

application for the patent in suit was filed.

I removed the circulating head as soon as the

cement had reached its position behind the casing

in the cementing of hundreds of wells by the

method described in the patent in suit. During

the period following the filing of the application

for the patent in suit, I was engaged in building

up the business of cementing wells by the method

there described. My financial resources were ex-

tremely limited and for some years I did not have

any extra circulating heads. As soon as the cement

was pumped to proper position it was my practice to

remove the head and take it with me for the next

job. [159] J

Leaving the circulating head closed upon the

well casing after the cement has been pumped to

position is an extra precaution against the possible

development of additional back pressure, due to

gaseous conditions, etc., and to guard against ob-

jects being accidentally or maliciously dropped
down the casing. Owing to the great cost of drill-

ing deep wells at this time in 'Southern California

every possible hazard should be avoided and for

that reason we prefer to leave the head positioned

as an added protection.
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The fact that the closing of the valves on the head

shuts in the additional pump pressure built up in

the casing, is immaterial as that pressure is dissi-

pated within a very few minutes.

Holding the cement in position under water pres-

sure until the cement hardens is essential to the

practical success of the method descrihed in the

patent in suit. This water pressure is the weight

of the column of fluid extending within the casing

from the plug to the top of the well. 'Closing the

head to maintain additional pump pressure is not

essential to the process. I call attention to the

fact that in the patent in suit we have nowhere

prescribed or even suggested that the circulating

head be closed or left on the casing after the ce-

ment has been pumped to position. The source of

the water pressure to be maintained until the ce-

ment hardens (claim 2 of patent in suit) is stated

in the specification of the patent to be ''the water

inside of the casing above the cement" (page 2,

lines 73-4).

A. A. PERKINS.

Subscribed and sworn to before me this 31st day

of October, 1923.

[Seal] L. BELLEI WEAVER,
Notary Public in and for the County of Los An-

geles, State of California. [160]

[Endorsed] : (Title of Court and Cause.) No-

tice and Motion that Defendant be Adjudged in

Contempt, etc. Due service and receipt of a copy

of the within is hereby admitted this 31st day of

October, 1923. Westall and Wallace, Ernest L.
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Wallace, Attys. for Defendant. Filed Nov. 1',

1923. C'has. N. Williams, Clerk. By L. J. Cordes,

Deputy Clerk. Lyon & Lyon, Frederick S. Lyon,

Leonard S. Lyon, 312 'Stock Exchange Building,

Los Angeles, CaL, Attorneys for Complainant.

[161]

(Title of Court and Cause.)

NOTICE OF EVIDENCE AND AUTHORITIES
UPON WHICH DEFENDANT-RESPOND-
ENT WILL RELY IN ANSWER TO A MO-
TION THAT DEFENDANT BE AD-
JUDGED IN CONTEMPT FOR VIOLA-
TION OF WRIT OF INJUNCTION.

To the Above-named Plaintiff and to Messrs. Fred-

erick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Its Attorneys:

You will please take notice that in opposition to

the motion which under notice and subsequent

stipulation is set for hearing Monday, November

19, 1923, at 10 o'clock A. M., that defendant be

adjudged in contempt of this Court for violation

of the writ of injunction; that defendant will call

to the attention of the Court and will rely upon

in addition to the attached affidavits, all files, rec-

ords and proceedings in the case in this court

entitled F.-70, Equity, Perkins Oil Well Cement-

ing Company vs. Wilson B. Wigle et al., and upon

all files and records heretofore discussed and re-

ferred to and offered in evidence at the granting

of the said injunction in this case, and will par-
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ticularly rely upon the file-wrapper and contents

of said Perkins patent in suit introduced in evi-

dence in the said case of Perkins vs. Wigle et al.

WESTALL and WALLACE.
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

STATEMENT OF POINTS AND AUTHORI-
TIES UNDER RULE 10 UPON WHICH
RESPONDENT WILL RELY.

(1) THE ONLY ISSUE IS WHETHER THE
LANOUAOE OF CLAIM 2 OF PER-
KINS PATENT IN SUIT CORRECTLY
DESCRIBES WHAT DEFENDANT
HAS BEEN DOING. UNLESS IT
DOES, DEFENDANT HAS NOT VIO-
LATED THE INJUNCTION OF THIS
COURT NOR INFRINGED THE PAT-
ENT. Walker on Patents (5th ed.) page

220, Sec. 176; R. »S. U. S., Sec. 4888; Grant

vs. Walter, 148 U. S. 554; McClain vs. Ort-

mayer, 141 U. S. 424; United States Peg
Wood Co. vs. B. F. Sturtevant Co., 122 Fed.

Rep. 4T2; Continental Paper Bag Co.

[162] vs. Eastern Paper Bag Co., 210

U. S. 405.

(2) THE CLAIM OF A PATENT IS NOT A
''NOSE OF WAX THAT CAN BE
TWISTED AND TURNED IN ANY DI-
RECTION." IT MEANS WHAT IT
SAYS AND IT IS AN EVASION OF
THE LAW AND AN INJUSTICE TO
THE PUBLIC TO HOLD OTHERWISE.
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THE ISSUE IS NOT WHETHER THE
DEFENDANT HAS USED AN IM-

PORTANT OR EVEN A VITAL PART
OF THE APPARATUS DESCRIBED
IN THE SPECIFICATION OR ILLUS-
TRATED IN THE DRAWINOS—THE
PATENT IS FOR A PROCESS NOT
FOR AN APPARATUS. White vs. Dun-

bar, 119 U. S. 51 ; Walker on Patents, 5th

ed.). Sec. 176, bottom of page 221, and cases

cited.

(3) THE CLAIM OF A PATENT IS THE
SOLE MEASURE OF THE MONOPOLY
GRANTED, AND SAID CLAIM PER-
FORMS IDENTICALLY THE SAME
FUNCTION AS A LEOAL DESCRIP-
TION OF LAND IN A PUBLIC GRANT
OF REiAL PROPERTY. THE COURT
HAS NO MORE AUHORITY TO DIS-
REGARD THE LIMITATIONS OF A
PATENT CLAIM THAN IT HAS TO
DISREGARD ANY OF THE LAN-
GUAGE CONSTITUTING A DEiSCRIP-
TION OF THE METES AND BOUNDS
OF LAND. "The claims measure the in-

vention"; Continental Paper Bag Co. vs.

Eastern Paper Bag Co., 210' U. S. 405;

Walker on Patents (5th ed.). Section 176,

page 220 (citing McClain vs. Ortmayer,

141 U. S. 424).

(4) EVEN ASSUMING THAT PERKINS
WAS THE INVENTOR OF A PLUG
TO BE USED AS AN INDICATOR
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(WHICH HE IS NOT) THE PLUG
HAS BEEN DEDICATED TO THE
PUBLIC BY PERKINS' FAILURE TO
'CLAIM. Walker on Patents (5th ed.),

page 251, Sec. 186, and cases cited. The

applicant had the whole dictionary at his

'

disposal ; if he had invented a plug why did

he not distinctly claim a plug and not a

process in the use of which the plug was

used only as a barrier. The claim calls for

—^not a plug—(but a suitable barrier which

might be a cement sack.

(5) IT IS MOST ELEMENTARY THAT THE
OMISSION OF A SINGLE STEP
WITHOUT THE SUBSTITUTION OF
AN EQUIVALENT STEP OF A CLAIM
AVOID A CHARGE OF INFRINGE-
MENT. Walker on Patents (5th ed.) page

433, Sec. 349; Hopkins on Patents, Vol. 1,

page 352, Sec. 289, Rule XXI; Adam vs.

Folger, 120 Fed. Rep. 260-263. [163]

(6) AN EQUIVALENT STEP IS NOT ONE
THAT MERELY PERFORMS THE
iSAME FUNCTION: TO BE AN EQUIV-
ALENT IT MUST PERFORM THAT
STEP IN SUBSTANTIALLY THE
SAME WAY, AND MUST ALSO CON-
STITUTE THE SAME MEANS.
Walker on Patents (5th ed.). Sec. 352 et

seq.

(7) MUD IS NOT THE EQUIVALENT OF
WATER BECAUSE IT DOES NOT
PERFORM THE SAME FUNCTION
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NOR LEAD TO THE SAME RESULT:
MUD IS SUCCESSFUL WATER
LEADS TO FAILURE.

(8) DEFENDANT'S COLLAPSIBLE PACK-
ER PLUG IS NOT THE EQUIVALENT
OF PLAINTIFF'S BARRIER, BE-
CAUSE IT DOES NOT PERFORM ANY
OF THE FUNCTIONS MENTIONED
IN THE PERKINS PATENT AS BE-
INO FUNCTIONS OF THE PERKINS
BARRIER AND ITS USE LEADS TO
DIFFERENT RESULTS. See authori-

ties above cited.

(9) PROCEEDINGS BEFORE THE PATENT
OFFICE MAY BE RESORTED TO TO
DETERMINE WHAT WAS MEANT BY
THE CLAIM (FILEh-WRAPPER OF
PERKINS PATENT IN EVIDENCE).
Hopkins on Patents, Vol. —

,
page 188, Sec.

106,, Rule VI; also same authority, Sec.

107, Rule VII.

(10) THE PATENT OFFICE REFUSED TO
GRANT THE PERKINS CLAIMS UN-
LESS AND UNTIL THEY MADE
CLEAR THE FUNCTION OF THE
PERKINS PLUG WAS TO ACT AS A
BARRIER TO SEPARATE WATER
FROM CEMENT. APPLICANT
COULD HAVE APPEALED FROM
THIS DECISION, BUT INSTEAD
THEY ACQUIESCED AND PERMIT-
TED THE PATENT TO ISSUE ON LIM-
ITED CLAIMS. THEY SURELY CAN-
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NOT NOW INSIST THAT ALLOWED
CLAIMS SHOULD BE CONSTRUED
AS BROADLY AS THOSE WHICH
WERE REJECTED. Hopkins on Pat-

ents, page 188, Sec. 107, Rule VII, and

cases cited, particularly National Hollow

Brake Beam Co. vs. Interchangeable Brake

Beam Co., 106 Fed. Rep. 693-714; Hopkins

on Patents, page 189, and cases; Selesta-

cine Patents Co. vs. Prest-o-graph. Co., 282

Fed. 223 (a decision by our own Circuit

Court of Appeals). (Notice particularly

the language of the Court at page 224.)

(11) DEFENDANT-RESPONDENT IS US-

ING A PROCESS WHICH IS ACCU-
RATELY AND OORRECTLY DE-
SCRIBED BY THE CLAIMS WHICH
THE PATENT OFFICE REFUSED TO
ORANT PERKINS, AND IN WHICH
REFUSAL PERKINS ACQUIESCED.
THE CLAIMS AS ALLOWED BY THE
PATENT OFFICE DOES NOT DE-
SCRIBE THE [164] PROCESS OF
DEFENDANT. (See all the authorities

above referred to.)

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [165]
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(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN.

State of 'California,

County of Los Angeles,—^ss.

J. M. Owen, 'being first duly sworn, deposes and

says: I am the defendant in the above-entitled

cause, and make this affidavit in answer to a mo-

tion on behalf of plaintiff that I be adjudged in

contempt of this court for alleged violation of the

injunction of this court issued August 27, 1923.

I 'have not violated said injunction, but have at

all times strictly observed the same, as I am confi-

dent my following sworn statement of the special

circumstances will make clear.

CIRCUMSTANCES RELATINO TO UN-
NAMED PARTIES TO THIS SUIT

FOR WHOM I ALSO SPEiAK.
But, first as to the general nature, scope, and ex-

tent of my operations in order that the Court may,

among other things have knowledge of the import-

ance of a correct decision not only to myself but

to others and more especially to the public at large.

As set forth in detail in my verified answer and
accompanying affidavits in opposition to the mo-
tion for the preliminary injunction, I have been
and am operating under letters patent of the United
States number 1,443,474, granted January 30, 1923,

to Inskeep for Packer Plug. The advantages of

the use of my process involving this Inskeep packer
over the process of claim 2 of the Perkins patent
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in suit (the remaining claims of Perkins not 'be-

ing involved) are so great and so obvious that I am
confident that no sane person would use the Per-

kins process in preference to mine. As proof that

this last assertion is not exaggerated, I set forth

the following circumstances: Both plaintiff and

myself charge the same amount for cementing oil

wells, namely. Two Hundred and Fifty ($250.00)

Dollars each. Plaintiff both before and since the

institution of this suit has [166] given wide pub-

licity to the decision in the Wigle case (relied upon

to support validity) and to the proceedings in this

case, constantly representing and asserting to my
customers that the use of the Inskeep packer con-

stitutes an infringement and insinuating that such

customers might get into trouble if they patronized

me. Notwithstanding confusion as to the scope

and effect of such injunction, and such constant

threats by plaintiff or on behalf of plaintiff, and

notwithstanding that I charge as high a price as

plaintiff, over sixty (60) large concerns, many of

whom have almost continuous oil well cementing

work, and all of whom were formerly users of

the Perkins process and customei-s of plaintiff

have ceased the use of the Perkins process and have

turned over all such work to me. Among such

companies are the following;

Belridge Oil Company.

Bay Hills Oil & Land Co.

Cook Drilling Co.
'

Consolidated Mutual Oil Co.

Cecilia Oil Co.
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Cheeney Oil & Lease Syn.

Cal. Well Drilling €o.

Doyle Clune Oil Co.

Elliott Extension Oil Co.

Fred B. Foster Oil Co.

Farris Watts & Collins.

Fisher Gregg Drilling Co.

Grolaspy Drilling Co.

Huntington Northern Pet. Co.

Henderson Pet. Co.

Julian Pet. Co.

Keck Syndicate.

Lambert & Co.

M. & H. Oil Co.

Southern Midway Oil Co.

Bush Vorhis Oil Company.

George B. Bush Drilling Co.

C. & F. Drilling Co.

California Co-operative Oil Co.

C 1, Signal Syn. No. 3.

Cal. Drilling Co.

Dahney Oil Co.

Empire Oil Co.

Five O Oil Co.

Federal Drilling Co.

F. E. D. Drilling Co.

G. S. & M. Drilling €o.

G. H. & L. DrilUng Co.

Hackworth & Brumwin Drilling Co.

R. E. Ibbetson Oil Co.

C. C. Julian Co.

Klauser & Co.
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Merchants Oil Syn.

Sherman Oil Co.

Texas Holdings Co. [167]

Joseph K. Tobin Oil Co.

U. S. Royalties Co.

White Bear Pet. Co.

McKeon Drilling Co.

Mack Oil Co.

Oregon Cal. Oil Co.

Oakridge Oil Co.

Pugh Miller Drilling Co.

Ring Pet. Co.

W. R. Ramsey Oil Co.

Stilwell Drilling Co.

Universal Cons. Oil Co.

M. H. Whittier Co.

York Smulling Oil Co.

National Oil Co.

Oceanic Oil Co.

Orange County Drilling Co.

Painted Hills Oil Co.

Rogers & Edwards Drilling Co.

Fred Ruthern Oil Co.

Sentinel Oil Co.

Superior Oil Co.

I have cemented mider this Inskeep patent prob-
ably 150 wells for such former users of the Per-
kins process in suit.

Now, the reason why these numerous concern
have abandoned the Perkins process in suit and
adopted mine is because, among other things, in
my said process (as will later be made clear) I
omit entirely a troublesome, timd wasting, and
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expensive step of the Perkins claim—a step, more-

over, which, as a matter of fact is indispensable

in any normal operation of said Perkins process

because without such step said Perkins process

would ordinarily be inoperative. The step that I

omit is the last step of the Perkins claim consist-

ing of ''holding the cement in position under water

pressure until the cement hardens."

The many persons connected with these numerous

concerns showing such unmistakable and marked

preference for my process over that of Perkins

manifestly represents consumers of oil products

generally, namely, the public at large, which ulti-

mately will be compelled to contribute increased

cost of time and money if deprived by action of

this Court of the Inskeep packer. I therefore

speak not only for my own private interests, but

for Inskeep the inventor, whom, as will be seen,

has so greatly advanced the art, as w^ell as for the

consuming public who, if permitted by the action

of this Court on this motion, will share in such

benefits flowing from the inventive genius of Ins-

keep. [168]

FACTS SHOWING GOOD FAITH IN SEEK-
ING TO UNDERSTAND AND COMPLY

WITH THE INJUNCTION OF
THIS COURT.

The injunction is in general terms simply re-

straining me "from all acts by which plaintiff's

patent rights are infringed"; and not specifying

any particular act or combination of acts which
would consitute infringement. I am not a pat-
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ent lawyer, and have never given any special

study to the law of patents, and without legal ad-

vice would be utterly unable to understand the

meaning and scope of said injunction, and would

not know what I was restrained from doing. Ac-

cordingly, immediately upon receipt of notice of

said injunction, I sought the advice of my patent

counsel, Westall and Wallace, whom I understand

devote themselves exclusively to patent practice,

and who explained the meaning of said injunction

in effect as follows:

My said counsel stated that (so far as at all per-

tinent to my case) patents were granted for, first,

machines or devices, such as combinations of pipes,

plugs, pumps, etc., and second, arts or processes;

that it was well settled in the law of patents that

unauthorized use of a part or even all of the appa-

ratus or devices illustrated and described in con-

nection with the description of a process claimed

in a patent did not of itself constitute infringe-

ment of the process; that a process could only be

infringed by the use of a process.

My said counsel then called my attention to the

claims of the Perkins patent in suit beginning at

page 2, line 100 of the specification, and further

explained that THE process which I was prohib-

ited from using and which if used would constitute

an infringement of the Perkins patent was—^not

any combination of steps which might be found

described in the specification or illustrated in the

drawings, but only and solely the combination of
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steps or acts mentioned in any one or more of the

three claims of said patent ; that is to say, my said

counsel explained that there was no such thing as

infringement of the drawing of a patent, nor any

such thing as an infringement [169] of the de-

scriptive portion of a patent, nor any such thing as

infringement of the principle of a patent, nor any

such thing as infringement of a process patent by

the use of one of the mechanical things or parts,

leven though it he very essential to the use of the

process; that a patent could only be infringed by

unauthorized use of the specific combination of

steps mentioned in one or more of its claims, and

that it was most elementary in the law of patents

that each claim stood alone for the purpose of pass-

ing upon the question of infringement. In short,

such counsel advised me that broadly the question

of infringement was whether I used a process which

was correctly described by the language of the

claims—^not by any of the language of the descrip-

tion or not by any illustration in the drawing.

Said counsel further advised me that there was
no such thing as infringement in part of a claim

nor any such thing known to the law of patents as

infringement of any series of steps or elements

of a patent claim less than the whole combination
in the claim; that no court could or would ever

question the law that if I left out a single step

or act mentioned in the claim and did not substi-

tute an equivalent step for the step omitted (and
by equivalent was meant not only a step perform-
ing the same function but a step performing
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that function in substantially the same way

and constituting the same means) there was

no infringement; and that no well considered case

teould be found that where a single word of a claim

3iad been disregarded and given no effect, especi-

ally, when during the prosecution of the patent ap-

plication, the Patent Office had refused to grant

the patent unless such language or words were in-

serted in the claim (much of the very language of

the Perkins claim which I rely upon as not cor-

rectly describing my process was so inserted by

insistence of the Patent Office. Proposed claims

which the Patent Office refused to grant because

tapatentable correctly described by process; while

the allowed [170] claims in suit do not in letter

or spirit describe my process).

My said attorneys were not at all doubtful or

uncertain in this advice, but repeatedly referred

to such law as basic, fundamental, elementary, and
uncontrovertible.

The foregoing explanation of the law has seemed
most reasonable to me and I have relied explicitly

upon such opinion. There having been no specific

prohibition, but the injunction being general, I

have honestly and earnestly used my best efforts

to procure light which would enable me to comply
with this 'Court's order.
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CONSTRUING THE INJUNCTION IN THE

LIGHT OF THE OPINION OF THE

COURT WHICH PRECEDED IT, I HAVE
NOT DISOBEYED THE INJUNCTION.

Moreover, at the time of the application for the

injunction I fully and completely described the

process I was using, not only in my verified an-

swer but also in numerous affidavits. In the

Court's opinion upon which the injunction was

based, the Court did not find nor even suggest, that

my process as thus admitted to have been used

constituted an infringement. Having clearly and

unmistakably put myself on record as to the pro-

cess I was using, it has surely seemed to me that

the 'Court would have indicated that such was an

infringement if the Court had not concurred with

my attorneys that it was not an infringement.

The Court in its opinion has stated that there

was a direct issue as to whether or not I had held

pressure "established against the tight head by
the pimip during the time allowed for the cement

to set." (Court's Opinion on Preliminary Injunc-

tion, page 10, line 16.) (This is the issue as to

whether or not I had omitted the last step of

the claim.) Deciding this issue—in view of a con-

flict in the evidence—in favor of the plaintiff, it

has seemed quite clear to me that the injunction

"was granted because the Court was willing to and
did believe that I had used this last step of the pro-

cess. Over two months have now passed since

the Court thus accepted plaintiff's evidence on this
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point, instead of mine, and during [171] all this

time, as appears from the affidavits on behalf of

plaintiff on this motion plaintiff has been watch-

ing my operations and has reported the same to

this Court in plaintiff's affidavits in support of this

motion. These affidavits on behalf of plaintiff

are my complete vindication; not one of them has

ventured to again assert that I have maintained

pressure by the tight head since the injunction of

this Court. Impliedly, at least, the plaintiff took

the position before the Court on its motion for

preliminary injunction that the tight head must be

used to perform the last step of plaintiff's process,

namely, the step of "holding the cement in posi-

tion under water pressure until the cement hard-

ens"; and that I had infringed the patent by using

this step in combination with the others. The fact

that plaintiff's affidavits on this motion now admit

that in no instance since the injunction have I

maintained pressure with the tight head must

surely convince the Court that my evidence in oppo-

sition to the preliminary injunction was true,

namely, that the tight head was not necessary un-

der my process to maintain the cement in position

outside the casing, and that I had not in fact used

it for such purpose, and consequently that I had

omitted one complete step of the claim in suit.

PLAINTIFF'S AFFIDAVITS SPECIFI-
CALLY CONSIDERED AND ANSWERED.
During the time since the grant of the injunc-

tion until the filing of the present motion plaintiff

has evidently closely watched my operations of
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cementing. Affidavits purporting to describe

minutely the method of cementing used by me of

some ten wells are now presented in support of

this motion. So far as I can see, the methods in

those ten instances since the injunction are not

substantially different from the method that I had

freely admitted using at the time of the application

for preliminary injunction. It is a matter of rec-

ord that in my sworn answer on said motion I set

forth a copy of the specification and drawings of

the Inskeep patent [172] under which I was

operating and fully supplemented the patent de-

scription by minute explanation of the manner in

which such Inskeep packer was used. What I ad-

mitted at that time, my attorneys have been always

ready on my behalf to stipulate during the time

that has intervened since the injunction. Evi-

dently plaintiff after two months of observation

having discovered that I had (contrary to the pro-

cedure of plaintiff's witnesses) adhered strictly to

the truth on plaintiff's application for preliminary

injunction and had omitted the last step of plain-

tiff's process claimed, evidently now determines

to try to persuade the court to decide what the

court refused to find at the time the injunction was

granted, namely, that I infringed whether I used

the subject matter of the Perkins claim or not.

In order to get before the court briefly, and
graphically just what I admit having used since the

injunction of this court, and in order that the court

may at the same time compare such admission with
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the claim of Perkins, I set forth the claim of

Perkins in suit with the part I admit using in black

type and language of the claim which does not de-

scribe my process in red type as follows:

"2. The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pres-

sure, the water being separated from the ce-

ment by a suitable barrier, forcing the cement

up outside the casing, and holding the cement

in position under water pressure until the ce-

ment hardens."

or, to put it in another way, still following the

language of the Perkins claim, what I admit doing

is using:

"2. The method of cementing oil wells wells

which consists of forcing cement down through

the regular well casing by means of * *

pressure * * forcing the cement up outside

the casing, * * ." [173]

My attorneys have advised me that in making
this admission I am not admitting infringement,

on the contrary I am showing clearly I do not

infringe because this admits using only that com-

bination which, as shown by the proceedings be-

fore the Patent Office on the Perkins application

for the patent in suit (which file wrapper is in evi-

dence) was agreed upon by the Patent Office and

the applicant as being old and as not being the in-

vention of Perkins, the specific subject matter thus
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agreed upon by Perkins and the Patent Office as

being old being as follows:

"The method of cementing oil wells which

consists of introducing cement through the

casing admitting water pressure into the casing

above the cement and forcing the cement down

the inside of the casing and up outside the cas-

ing to till the space between the casing and

ground. '

^

(The above claim was proposed for allowance

page 14, Perkins file-wrapper; was at page 21, file-

wrapper, rejected as being old on references cited;

and at page 25, file-wrapper, plaintiff acquiesced

in the action of the Patent Office that such subject

matter was old.)

But to explain the vital and real differences be-

tween the Perkins claimed process and my process

:

(1) I do not use water; I use mud. None of

the affidavits on behalf of plaintiff have attempted

to assert that I used anything but mud.

I understand that in the case of Perkins vs.

Wigle, F.-70 in this court (relied upon to raise the

presumption of validity on preliminary injunction

in the case at bar) no question of the equivalency of

mud with water was raised. I was not a party to

such prior suit and should not be bound by any infer-

ence or assumption based upon a point which was not

raised nor should I be bound by the failure of prior

litigants to place before the court the facts upon
which such question of [174] equivalency could

be determined. The court in its tentative opinion

in the Wigle case (there waS' no other- opinion in

the Wigle case nor such tentative opinion modified
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in the respect about to be pointed out)—^tbe court

on tlie question of whether or not mud and water

were equivalents said:

"There are some things in the claims that

have not been mentioned by counsel. Take

Claim 1, the third element: 'forcing down the

concrete to drive the water before it.' And
then the fourth element: 'after sufficient con-

crete has been introduced, introducing water

into the casing above the concrete.' There is

no claim here by the defendants that they do not

use water, but I think the proof sufficiently

shows that water is not used. In my opinion

they could no more call that stuff that is

pumped in above the concrete or last barrier

water than you could call the lava that ran

down Vesuvius and covered Pompeii water.

Nobody would ever think of calling that stuff

water that is pumped down above that concrete

:

It is simply mud or earth in solution. I do not

think water is the proper term to apply to it

at all. But it serves, in a sense, to make a

hydraulic pressure above the cement, pushing

it down. Now, what is the difference between

this liquid mud, or mud,, as you might call it,

above this last barrier, and putting cement in

above it, as far as pushing it down is con-

cerned'? My impression is that there is no

difference; and I think the patent will allow

the use of this liquid earth that is used there

as water to be used there for that purpose."

Water is not the equivalent of mud for cement-

ing purposes. Well owners will not permit the
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use of water because it would wash away the mud
lining of the hole which is an essential and neces-

sary part of the process of rotary drilling. To

wash away this plastic mud lining of the hole

would cause, or be likely to cause, caving. There

may have been a time (the time [175] when Per-

kins applied for his patent) that it was thought

good practice to use water. That was an experi-

mental stage. Such is not so at the present time,

and neither Perkins nor anybody else uses anything

but mud at this time. Water does not perform

the same function as mud either for securing cir-

culation or cementing. Mud makes the j'ob in-

variably successful while water does not and water

moreover will not be permitted at the present time.

(2) I do not use my patented expansible plug

as a barrier to separate the water from cement.

My packer is embedded in the cement ; that is it has

cement above it and cement below it. It has an

incidental value of indicating when the cement is

in position behind the casing which it does by
slowing or stalling the pump (a function however
which is not indicated or mentioned in the Perkins

patent) but its main and principal purpose—the

very purpose for which a patent was secured on it

—
^is that it obviates the long delay that is neces-

sary under other processes of holding the cement in

position under water pressure,—i. e., by the tight

head—until the cement hardens. My cement which
is used in cementing the wells is placed in position

between two mud columns and my packer does not
separate any mud from any cement. I follow the
prior art of placing the cement between two mud
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columns. The packer which I use is not a harrier

or separator in any sense whatever.

(3) Using the patented Inskeep packer I omit

entirely the last step of the Perkins process,

namely, that of "holding the cement in position

under water pressure until the cement hardens."

There has been some attempt manifested in an

affidavit filed on behalf of plaintiff (namely, the

[affidavit of Paul Paine) to insinuate or raise an

inference that the pressure of the column of mud
above my packer holds the cement in position.

This is not true in any ordinary or average job

of cementing. [176] The weight of the column

of cement outside the casing and that of the column

of mud above it outside the casing far exceeds in

weight the column of mud inside the casing. Con-

sequently, in the Perkins process the cement will

always flow back into the casing unless restrained

by the tight head. There may be extreme cases,

as, for instance, where only a very minute quantity

of cement was placed in the casing where the tight

head could be removed. It is also possible that the

casing may in some formations be set on the bottom

with such effect, where there is a comparatively

small amount of cement used, that the tight head

may be removed. The fact, however, is that

neither Perkins nor anybody else using this method

at the present time does remove the head immedi-

ately after the cement is in position behind the

casing because the chances of failure are over-

whelmingly against such procedure. A complete

answer to Paul Paine 's testimony is an answer

to the question: "Does Perkins usually remove the
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head immediately after the cement is in position

or does he invariably keep the head on for twenty-

four hours at least?" I am ready at any time—^on

any day the court will name—to demonstrate he-

fore the court that I can safely take the head off

and rely upon my patented packer to hold the ce-

ment in position outside of the casing. I will do

that not only once but as many times as the

court or the commissioner of the court may desire.

Will Perkins do the same?

SOME INACCURACIES AND OMISSIONS IN
PLAINTIFF'S AFFIDAVITS IN SUP-
PORT OF THIS MOTION.

In none of the ten instances that plaintiff's af-

fiants on this motion have described have any of

them stated whether or not cement was placed on

top of my packer after its insertion into the casing.

If cement is placed upon it it is not a barrier (at

least two of plaintiff's experts in the Wigle case

so testified). The fact is that cement is always

•placed on top of the Inskeep packer as I have be-

fore described; and in view of the silence of plain-

tiff's affidavits on this subject no doubt my own
tsworn statement will be sufficient. However,

[177] it is thoroughly supplemented by numerous
affidavits by those who have knowledge of my
practice in this regard.

PLAINTIFF NOT ENTITLED TO LIBERAL
TREATMENT AT THE HANDS OF THIS
COURT IN THE INTERPRETATION OP
ITS PATENT CLAIM BECAUSE ON THE
FACE OF THE RECORD, IN THE LIOHT
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OF ACTUAL DEMONSTRATION I OF-
FER TO MAKE BEFORE THE COURT
SAID CLAIM WILL CLEARLY BE
SHOWN TO HAVE BEEN ORANTED BY
MISTAKE OF THE PATENT OFFICE
OF SUPPOSING^ THAT MUD WILL MIX
WITH THE CEMENT AND DILUTE IT
IF BARRIERS ARE NOT USED.

I have never used my packer as a barrier to

separate any mud from any cement. Cement is

always placed on top of the packer as an assurance

that there will be cement in the bottom of the well

when the job is completed. It is a fallacy to suppose

that separation of mud from the cement is desirable

or necessary for any purpose. This is demon-

strated every day in the oil fields by the fact that

many companies do not use any kind of plugs or

barriers whatever, and have as much success with

such no plug system as Perkins does with the use

of his plugs. If the court is in any degree in doubt

upon this question, I respectfully request that the

court either personally or by a commisisioner will

view the operation of cementing a well without

plugs. They are doing it in the oil fields every

day. I shall not further enlarge upon this point

because this affidavit will be accompanied by many
others all testifying on my behalf as to the entire

success of such no plug system.

THE COURT IS IN ERROR IN ASSUMING
OR SUPPOSING THAT PERKINS IN^
VENTED A SUCCESSFUL METHOD OF
CEMENTING WHERE OTHERS HAD
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FAILED OR THAT THE INDUSTRY IS

INDEBTED TO PATENTEES OP THE
PATENT IN SUIT FOR ANY DIS-

COVERY WHATEVER, FOR THE VERY
NO PLUG PROCESS WHICH PERKINS
FIRST ENDEAVORED TO PATENT, AND
WHICH WHEN DECIDED BY THE
PATENT OFFICE TO BE OLD, AOREED
WITH THE PATENT OFFICE THAT
THE SAME WAS OLD, HAS LONO [178]

BEEN IN SUCCESSFUL OPERATION,
AND IS STILL BEING USED TO-DAY
WITH AS MUCH SUCCESS AS THE PER-
KINS PROCESS WITH PLUGS.

There will be a soiperabundance of other evidence

in the record to the effect that the no plug method

which Perkins distinctly disclaimed in the Patent

Office as the invention of the patent in suit is and has

been for years in common, extensive, and successful

use, and is as successful as cementing with the use of

plugs. This is a matter which, as I have above

stated, I am ready at any time to demonstrate be-

fore the court.

I notice that in many of the instances mentioned

in plaintiff's affidavits on this motion it has been

asserted that the casing was landed on the bottom

after the cement was in place outside the casing.

This is not true in several of the instances at which

I was present. For instance; it is not true as

stated by affiant Pyles that at United States Royal-

ties Syndicate, Rig. No. 3, the casing was set on the

bottom; again at the McKeon Drilling Company
job. Crescent Well No. 1, I was personally present
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and again the casing was not landed on the bottom

of the hole; the same was true of the job mentioned

as having been done by me on October I'Tth in the

case of Julian No, 5 at Santa Fe Springs, the cas-

ing not having been set on the bottom. Neither

was the casing at Huntington Northern Oil Com-
pany at Long Beach landed at the bottom of the

hole. The matter, like many other details, of time,

size of casing, depth of hole, may not be of any

pertinence—in fact, I fail to see any materiality

at the present time, but these are instances of re-

respects in which plaintiff's affiants have been in

error as to facts.

J. M. OWEN.

Subscribed and sworn to before me this 13th day

of November, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [179]

[Endorsed] : Received copy of foregoing at 4 :20

P. M. Tuesday, November 13, 1923, reserving all

objections to time of service. Lyon ^ Lyon, Leon-

ard S. Lyon, Attys. for Plaintiff. Filed Nov. 13,

1923. Chas. N. Williams, Clerk. By L. J. Cordes,

Deputy. [180]



Perkins Oil Well Cementing Company. 205

(Title of Court and Cause.)

NOTICE OF PLAINTIFF'S REBUTTAL AF-
FIDAVITS.

To J. M. Owen, Defendant Above Named, and West-

all & Wallace, His Attorneys:

You, and each of you, will please take notice that

at the hearing in the above cause on plaintiff's mo-

tion that defendant be adjudged in contempt for

violating the writ of injunction herein, plaintiff

will refer to the annexed affidavits of Webb An-

drews, Floyd Ross, Cyrus Bell and Louis J. Whit-

ney, annexed hereto.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

Received copy of the above notice and annexed

affidavits this 16th day of November, 1923.

WESTALL and WALLACEl
ERNEST L. WALLACE,

Attorneys for Defendant. [181]

(Title of Court and Cause.)

AFFIDAVIT OF WEBB A. ANDREWS (RE-
BUTTAL).

State of California,

County of Los Angeles,—ss.

Webb A. Andrews, being first duly sworn, on
oath deposes and says:

I was employed as driller on well #15 of U. S.
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Royalties, Hub lease, Torrance Field, Cialifornia

on the morning tower (12 A. M. to 8 A. M.), Sun-

day, November 4, 192i3. Tiiis well #15 was ce-

mented by Owen Oil Well Cementing Company
between 4 and 5 o'clock in the morning of said day

at a depth of 845 feet. During the cementing of

the well I was serving as driller and observed the

following operations:

Circulation was first established by pumping

mud water down the well casing, which casing was

Hucules 16 inch. Fluid cement (100 sacks) was

then pumped into the casing. A plug was then put

into the casing on top of the cement. This plug

fitted the inside of the casing so closely that it was

necessary to drive the plug into the top of the casing.

The plug carried three metal dogs or slips positioned

so as to wedge between the plug and casing if the

plug moved upward in the casing. Several folded

empty cement sacks were then placed in the casing

on top of the plug. A small quantity of fluid ce-

ment was then pumped into the casing and this

followed by the pumping into the casing of mud
water. The pumping of mud water was continued

until the plug struck a shoe guide at the bottom of

the casing as indicated by the stalling of the pump.

When the pump was stalled as aforesaid, the man
in charge of the cementing operation for Owen Oil

Well Cementing Company was standing near the

pump. I am informed that the name of this man
is John Crouth. The stop-cocks on the circulating

head were closed and the hoses leading from the

circulating head to the cement pump and mud pump
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were then disconnected. By [182] this time

Crouth had left the derrick floor and was engaged

at the cement truck standing by. The cement line

stop-cock on the circulating head was then opened

and mud water immediately flowed therefrom,

showing that a back pressure existed. This stop-

cock was then closed by Floyd L. Ross and Crouth

was called into the derrick. The same stop-cock

was then opened in Crouth 's presence and the back

flow observed by him. Crouth then said to me
"Close the stop-cock." Crouth watched while I

closed the stop-cock and after talking with Ross and

Bell Crouth left the well.

The circulating head was left on the casing with

the stop-cock closed. So far as preventing a back

flow, the plug used as aforesaid, performed no use-

ful function.

WEBB A. ANDREWS.

Subscribed and sworn to before me this 14th day

of November, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los

Angeles, State of California. [183]

(Title of Court and Cause.)

AFFIDAVIT OF FLOYD L. ROSS (RE-

BUTTAL).

State of California,

County of Los Angeles,—^ss.

Floyd L. Ross, being first duly sworn on oath

deposes and says:
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I was present at the cementing of well #15, Hubb
Lease, Torrance Field, California, U. S. Royalties

Company, by defendant J. M. Owen (Owen Oil Well

Cementing Company) on Sunday morning, Novem-

ber 4, 1923. I was employed as the tool pusher

(drilling foreman) on this well. Cjrrus Bell was

present while the well was being cemented. Webb
Andrews was driller on the well. I am informed

that John Crouth is the name of the man who di-

rected the cementing job for defendant Owen Oil

Well Cementing Company.

I have read the affidavit of Webb Andrews in this

case describing the aforesaid cementing job. I

observed the operations described by Andrews in

his affidavit and know the same to be as there

stated. Immediately after the pumping of mud
water had been terminated by the plug shutting

down the pump, a discharge valve or bleeder on the

mud pump was opened and no back pressure found.

The mud line stop-cock on the circulating head was

then closed. Crouth then filled in a report form of

defendant with the number of the well and other

details, and wrote on the back of the report, "Head
removed immediately," or words to that effect, and

asked Bell and me to sign the same, which we did.

At that time the circulating head remained posi-

tioned on the casing with the stop-cocks closed.

Crouth then left the derrick and went to the cement

truck nearby. I then opened the cement line stop-

cock on the circulating head and mud water instantly

flowed out in quantity under considerable back pres-

sure. I then closed the stop-cock and Bell asked
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Andrews to "have the cement man come back."

Crouth returned to the derrick floor and the stop-

cock on the cement line of the circulating head was

again opened. Crouth saw the mud water flow out

under considerable back pressure and said to An-

drews "Close the stop-cock," which Andrews did.

Bell then asked Crouth what should be done and

[184] Crouth said "Leave it closed." Crouth then

took out the report form above mentioned and

scratched out the words "Head removed immedi-

ately," and wrote below Bell's and my signatures

"Head left on—^back pressure" or similar words.

Crouth then left the well. The head then remained

on the casing with stop-cocks closed for over 24

hours while the cement set.

The plug employed in cementing the aforesaid

well performed no useful function so far as prevent-

ing a back flow. Irrespective of the existence of

said back flow and assuming there had been none,

no benefit of any character would have resulted if

the circulating head could have been removed during

the more than 24 hours the well was standing with

the head on as aforesaid.

It would not have been of any benefit whatever to

have been able to remove the circulating head during

the time the well stood with the head on as aforesaid.

FLOYD L. BOSS.

Subscribed and sworn to before me this 14th day
of November, 19213.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,,

State of California. [185]
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(Title of Court and Cause.)

A'FFIDAVIT OF CYRUS BELL (REBUTTAL).

State of California,

County of Los Angeles,—ss.

Cyrus Bell, being first duly sworn, on oath deposes

and says:

I am the Cyrus Bell who testified in the case of

the above plaintiff versus Wilson B. Wigle et al.

F.-70 and who has given a former affidavit in this

case. I was present at the cementing of well #15
of U. S. Royalties: Company, Torrance Field, Cali-

fornia, on Sunday morning, November 4, 1923. I

have read the affidavits of Webb Andrews and Floyd

Ross in this case describing how the aforesaid cem-

enting job was performed, and what there occurred,

and know the same to be as there stated. I there-

fore adopt said affidavits for my own without repeat-

ing the same and swear of my own knowledge that

the same are true and correct.

CYRUS BELL.

Subscribed and sworn to before me this 14th day

of November, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [186]
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(Title of Court and Cause.)

AFFIDAVIT OF LEWIS J. WHITNEY (RE-

BUTTAL).

State of California,

County of Los Angeles,—ss.

Lewis J. Whitney, being first duly sworn, on oath

deposes and says:

I am the Lewis J. Whitney who testified in the

case of the above plaintiff versus Wilson B. Wigle

et al., F-70. I am assistant to the President of the

Perkins Oil Well Cementing Company and have

charge of all books and records of that company.

I have read the affidavit of defendant, J. M. Owen
in which he states "no sane person would use the

Perkins Process in preference to mine." At the

present time and ever since the Defendant herein

entered the oil well cementing business Perkins

Oil Well Cementing Company has been constantly

employed to use the Perkins Process by nearly every

major operating company in California and by most

of the smaller companies. Among such larger com-

panies are the Standard Oil Company of California,

Shell Company of California, Associated Oil Com-

pany, Oeneral Petroleum Corporation, Pacific Oil

Company, Amalgamated Oil Company, Pan-Ameri-

can Petroleum Corporation, Petroleum Midway
Company. During September, October and the

first half of November, 1923, 115 concerns employed

the Perkins Oil Well Cementing Company to use its

process for their cementing operations in California

;

20 in Wyoming by the Perkins Oil Well Cementing
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Company of Wyoming, its licensee, and 88 in the

Mid-Continent Field by Plaintiff's Licensee, E. P.

Halliburton.

During this period the number of wells cemented

by the Perkins Oil Well Cementing Company in

California by the Perkins Process were 225 in Sep-

tember, 225 in October and 106 in the first half of

November, a total of 586. In Wyoming these com-

prise 23 in September, 36 in October and 8 up to the

ninth [187] of November, a total of 67. In the

Mid-Continent Field the process was followed at

236 wells in September, 184 in October and 24 up to

the 7th of November, a total of 443. The details of

the foregoing are set forth in the annexed tabu-

lation taken by me from the original records of

plaintiff.

I have read the list of concerns stated by defend-

ant Owen to have been formerly users of the Perkins

Process and who are now alleged to have turned

over all such work to defendant Owen. Of the 62

names cited 23 do not appear at all on the books or

records of the Perkins Oil Well Cementing Com-

pany. These are as follows:



Perkins Oil Well Cementing Company. 213

Bay Hills Oil & Lands Co.

Cheeney Oil and Lease Syndi-

cate

Elliott Extension Oil Co.

Eisher Oregg Drilling Co.

Golospy Drilling Co.

Julian Petroleum Co.

Keck Syndicate

Southern Midway Oil Co.

White Bear Petroleum Co.

Mack Oil Co.

Oregon California Oil Co.

C. & F. Drilling Co.

California Co-operative

Co.

CI, Signal SjrQdicate No. 3

Cal. Drilling Co.

Empire Oil Co.

Five Oil Co.

G.S.&M. Drilling Co.

O. H. & L. Drilling Co.

Klauser & Co.

Sherman Oil Co.

Fred Ruthem Oil Co. [188

Stilwell Drilling

Of the remaining names in the list given by de-

fendant Owen as concerns which have turned over

all their work to him, 14 of such concerns to the best

of my knowledge and belief have not done so, but on

the contrary are employing Perkins Oil Well Cem-
enting Company to cement their wells by the Per-

kins Process. More specifically, this plaintiff ce-

mented the following number of wells for the com-

panies named

:
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Company Aug. Sept. Oct. to Nov. 11

Calif. Well Drilling Co. 3 2 4 1

Fred B. Foster Oil Co 4 2 4

Henderson Petroleum Co. 113 2

M. & H. Oil Co. 1

Joseph K. Tobin Oil Co. 2

W. R. Ramsey Oil Co. 2

Hackworth & Brumwin
Drilling Co. 3 3

R. E. Ibbetson Oil Co. 1 1

Texas Holding Co. 1

York & Smullin Oil Co. 1 1

Orange Co. Drilling Co. 2 1

Painted Hills Oil Co. 1 1

Roger & Edwards Drilling

Co. 2 4 1

Superior Oil Co. 7 5 8 2

The companies listed in the affidavit of the defend-

ant Owen do not include any of the major or larger

oil companies operating in California. The smaller

companies have only sporadic and occasional need

for cementing. The companies named in the list

embodied in defendant's affidavit are of the size that

would not have for an average of one well per month

to cement. To the best of my knowledge the com-

panies last listed have not discontinued employing

the plaintiff for their cementing operations. [189]

LEWIS J. WHITNEY.

Subscribed and sworn to before me 16th day of

November, 1923.

[Seal] L. BELLE WEAVER,
Notary Public in and for the County of Los Angeles,

State of California. [190]
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PERKIN'S OIL WELL CEMENTING COM-
PANY.

STATEMENT OP WELLS CEMENTED IN
CALIFORNIA.

from

September 1, 1923, to November 15, 1923.

Nov. 1

Sept. Oct. to Total
Nov. 15

Amalgamated Oil Co. 5 2 1 8

Ambassador Petroleum Co. 12 1 4

Associated Oil Co. 5 6 1 12

Atlantic and Pacific Oil

Co. 2 13
Artesia Oil Co. 1 1

Bartholomae Oil Corpora-

tion 1 1

Bandini Petroleum Co. 11 2

Belle of Montebello Oil

Co. 1 1

Birch Oil Co. 1 1

B. C. & L. Oil Co. 1 1

Buckeye Union Oil Co. 1 1

California Well Drilling

Co. 2 4 1 7

Caribon Oil Mining Co. 1 1

C. & H. Drilling Co. 1 1

Central Oil Co. 1 1

Chanslor-Canfield-Midway

Oil Co. 2 5 4 11

Chickson Oil Co. 2 2

Cook & Harpster Drilling

Co. 1 1

Core Oil Syndicate t 1
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Nov. 1

Sept. Oct. to Total
Nov. 15

Commodore Petroleum Co. 4 4

Cunningham & Kyle 1 1

Chaney Trust 1 1

Dabney Syndicate Oil Co. 112
Davis-MacMillan Oil Syn-

dicate 2 13
[191]

STATEMENT OP WELLS CEMENTED IN
CALIPORNIA.

from

September 1, 1923, to Nov. 15, 1923.

Nov. 1

Sept. Oct. to Total
Nov. 15

Jack E. P. Darnell 1 1

Equitable Oil Co. 1 1

Ethel D. Oil Co. 11 2

Walter H. Pisher & Son 3 3

Pred B. Poster & Co. 2 3 5

Pullerton Oil Co. 2 13
Presno Petroleum Co. 1 1

General Petroleum Cor-

poration 13 10 14 37

Geo. P. Getty 11 13 3 27

Gilmore Oil Co. 112
Globe Petroleum Co. 4 11 6

Hackworth & Brumwin 3 3

Havenstrite & Baker 2 13 6

Henderson Drilling & Sup-

ply Co. 1 1

Henderson Petroleum Co. 13 2 6

Harmony Sjmdicate 11 2
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Sept. Oct.

Nov. 1

to Total
STov. 15

Honolulu Consolidated Oil

Co. 1 1 2

Holly Oil Co. 1 1 1 3

Oscar E. Howard 1 2 1 4

Howard & Smith 1 1

Hopkins & Howland 1 1

Hub Oil Co. 3' 3 1 7

R. E. Ibbetson Drilling

Co. 1 1

Invaders Oil Co. 1 1

Interstate Oil Co. 1 1

Industrial Oil Syndicate 1 1

A. T. Jergens Trust 6 2 8

Kirkpatrick Syndicate 1 1

Kerntaft Petroleum Co. 1 1

E. O. Lewis 1 1 2

Lakeview #2 Oil Co. 1 1

Leonard Wells 1 1 2

[192]

STATEMENT OF WELLS CEMENTED IN
CALIFORNIA FROM SEPTEMBER 1, 1923,

TO NOV. 15, 1923.

Sept. Oct.

Nov. 1

to Total
Nov. 15

C. D. Lang 1 1

Luneta Oil Co. 1 1

Lincoln Oil Co. 1 1

Lance & Young Drilling Co . 1 1

MacGregor & Simmel 1 1

Marine Drilling Co. 1 2 1 4

Marine Oil Corporation 1 3 1 5

Maier-Yerkes 1 1
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Sept.

3

Nov. 1

Oct. to Total
Nov. 15

1

1

2

5

1

1

1

19

5

11

1

1

1

26

1

4

2

1

3

2

2

6

1

11

9

2

2

1

1

1

Miley-Keck Oil Co.

E. J. Miley Oil Co.

Midway Northern Oil Co.

Murvale Oil Co.

M. & H. Oil Co.

0. W. Neely

Trustees Orange County Drilling

Co.

Olig Crude Oil Co.

Pacific Oil Co.

Pan-American Petroleum Co.

Painted Hills Oil Association

Peterson & Barker Syndicate

Pacific Petroleum Co.

H. H. Patton

Pacific Drilling Co.

Petroleum Midway Co., Ltd.

The Petroleum Co.

Petroleum Securities Co.

W. R. Ramsey

R. K. Drilling Co.

Republic Producing Co.

Reliance Oil Co.

Retsof Drilling Co.

[193]

STATEMENT OP WELLS
CALIFORNIA FROM SEPTEMBER 1, 1923,

TO NOV. 15, 1923.

1

1

9

22

2

3

1

1

2

56

1

9

2

1

1

4

1

CEMENTED IN

Ridge Oil Co.

Sept.

1

Oct.

Nov. 1

to Total
Nov. 15
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Sept. Oct.

Nov. 1

to Total
Nov. 15

Rogers & Edwards Drilling Co. 1 2 1 4

Sack & Co. 1 1

Sequoia Oil Co. 1 1

Shell Co. of California 24 33 10 67

Selby-Root 1 2 2 5

Sentinel Oil Co. 1 1

Seal Beach Oil Co. 1 1

Silverado Oil Co. 1 1

Southern California Oil Co. 1 1

Sespe Oil Co. 1 1

standard Oil Co. 36 37 13 86

Superior Oil Co. 5 8 3 16

Texas Holding Co. 1 1

Tejon-Kem Petroleum Co. 1 1

Joseph K. Tobin 2 2

Trojan Oil Co. 1 1

Tucker & Johnson 2 2 4

Universal Consolidated Oil C 0. 2 1 3

U. S. Royalties Co. 1 1

United Oil Co. 3 1 1 5

Western Seaboard Oil Co. 1 1

Western Drilling Co. 1 1

Whiston & Winger 1 1 2

Whiston & Cox 1 1

Wilshire Oil Co. 5 8 1 14

York & Smullen 1 1

Total 225 255 106 587

[194]
;
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PERKINS OIL WELL CEMENTING COM-
PANY OF WYOMING.

STATEMENT OF WELLS CEMENTED FROM
September 1, 1923, to November 7, 1923.

Sept. Oct.

Nov. 1

to Total
Nov. 15

Pair Oil Co. 2 3 5

Plackstone Salt Creek Oil Co. 1 1 2

Carter Oil Co. 1 1

Continental Oil Producing Co. 1 3 1 5

I>omino Bessemer Association 1 1

Fensland Oil Co. 1 1

Hatfield Oil Co. 1 1

Kinney Coastal Oil Co. 2 2

Kasoming Oil 'Co. 1 1

Mammoth Oil Co. 9 11 1 21

Mutual Oil Co. 1 2 3

Marine Oil Co. 1 1 2

Ohio Oil Co. 4 4

Producers & Refiners Corporatio]a 3 5 2 10

Pacific Oil Co. 1 1

R. L. Pattenson 1 1

Q Association 1 1

M. B. Schuster 1 1

Sand Hills Oil Co. 1 1

Western States Oil Co. 2 1 3

Total 23 36 8 67

[195]
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STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PERKINS
PROCESS, UNDER LICENSE FROM PER-
KINS OIL WELL CEMENTING COMPANY
FROM SEPTEMBER 1, 1923, TO NOVEM-
BER 7, 1923.

TONKAWA, OKLAHOMA FIELD.

Sept. Oct.

Nov. 1

to Total
Nov. 15

Blackwell Oil & Gas Co. 1 1

Comar Oil Co. 31 16 47

Duquesne Petroleum Co. 1 1

Eureka Oil Co. 1 1

Gypsy Oil Co. 4 3 1 8

Healton Oil & Gas Co. 3 1 4

Marland Oil Co. 1 1

Manahan, Henry 1 1

McCaskey & Wentz 1 1 2

Olstot Development Co. 1 1

Penock Oil Co. 1 1

44 23 1 68

DUNCAN, OKLAHOMA FIELD.
Champlin & Winkler 2 2

A. F. Holmes 1 1

Magnolia Petroleum Co. 1 1

Nicliols Oil & Development 'Co. 1 1

Roxana Petroleum Co. 1 1

Bu-Vi-Bar Petroleimi Corporation 1 1

Carter Oil Co. 1 1

Dixie Oil Co. 1 1
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Sept.

Nov. 1

Oct. to Total
Nov. 15

GlerLhoma Oil Syndicate

J. R. McQueen

1 1

1 1

W. K. Kamsey 1 1

6 6 12

[196]

STATEMENT OE WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOVEMBER 7, 1923.

Sept.

WEWOKA, OKLAHOMA.

Oct.

Nov. 1

to Total
Nov. 15

Carter Oil Co. 1 1

Gypsy Oil Co. 1 1

Independent Oil & Gas Co. 1 1

W. R. Ramsey 2 2 4

WILSON, OKLAHOMA FIELD.

Carter Oil Co. 5 1 6

N. L. Amster. 1 1

Atlantic Oil Producing Co. 1 1 2

Healton Petroleum Corporation 1 1 2

Patsey-Kirk Oil Co. 1 1 2

J. B. Schermerhorn 2 1 3

C. R. Smith 1 1
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Sept. Oct.

Nov. 1

to Total
Nov. 15

Southwest Petroleum Co. 1 1

Twin State Oil Co. 1 1

Westheimer & Daube 1 1 2

Schermerliorn & Kirk 1 1

D. C. Fitzgerald 2 2

Magnolia Petroleum 1 1

Noble Drilling Co. 1 1

Fitzgerald & Laird 1 1

Sawyer & Stine 1 1

15 11 2 28

ARKANSAS FIELD.
Forest Oil Co. 1 1

Natural Gas & Petroleum Co. 1 1

Sun Oil Co. 4 4

6 6

[197]

STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOYEMBER 7, 1923.

Nov. 1

Sept. Oct. to Total
Nov. 15

LULING, TEXAS FIELD.
C. C. Cannon

^
1 1

CaldweU Oil Co. 1 1
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Jorman Oil Co.

Sept.

1

Oct.

Nov. 1

to Total
Nov. 15

1

F. J. Pliillips^Co.

Seal Creek Oil Co.

1

1

1

1

United North & South Oil Co. 12 2 2 16

14 21

CORSICANA, TEXAS FIELD.
J. S. Abercrombie

Buttram & Tidal Oil Co.

Cosdon Oil & Gas Co.

R. E. Brooks, Jr.

De Arman Bros.

Gulf Production Co.

J. O. Galloway

Humble Oil & Refining Co.

Humphreys Oil Co.

Haynes Bros.

F. King & Son.

Kirby Petroleum Co.

Magnolia Petroleum Co.

McMann Oil & Gas.

New Bloc Oil Co.

Pyle-Williams

Pearce Drilling Co.

Roxana Petroleum Co.

[198]

2 1 3

17 16 33

1 1

1 2 3

1 1

13 9 3 25

1 1

54 50 3 107

25 6 31

1 1

1 1

4 4 8

8 3 11

2 1 3

1 1

2 2

2

2

1 3

2
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STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLIBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOVEMBER 7, 1923.

Sept. Get.

Nov. 1

to Total
ISTov. 15

CORSICANA, TEXAS FIELD (Continued)

.

Rotary Drilling Co. 2 2 4

W. B. Stroube 1 1

Skelly Oil Co. 4 3 7

Shinholt & Beatty 1 2 3

Simns Oil Co. 1 2 3

Texas Co. 1 12 13

U. S. Texas Oil Co. 3 3

Trinity Drilling Co. 1 1

Edwin M. Jones 5 5

Atlantic Oil Producing 1 1

Blackstock Gracy 1 1

T. F. Hunter 2 2

Elliott & Sparkman 1 1

Collins & Wheelock 1 1

Crawfill Bros. & Harrison 1 1

Loval Drilling Co. 1 1

C. T. Kessinger Bros. 1 1

Powell Drilling Co. 1 1

W. T. Parker 1 1

E. L. Smith 2 3 5

Schubert & Scott 1 1 2

Fred M. Allison 2 2
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Sept. Oct.

Nov. 1

to Total
Nov. 15

Amster Oil Co. 1 1

J. M. Collins 1 1

Irman & Guthrie 1 1

Webster & Pickens 1 1

Total, 152 130 19 301

[199]

STATEMENT OF WELLS CEMENTED IN MID
CONTINENT FIELDS BY HALLBURTON
OIL WELL CEMENTING CO. BY PER-
KINS PROCESS, UNDER LICENSE FROM
PERKINS OIL WELL CEMENTING COM-
PANY FROM SEPTEMBER 1, 1923, TO
NOVEMBER 7, 1923.

SUMMARY
Sept. Oct.

Nov. ]

to
Nov. 11

L

Total

Tonkawa, Oklahoma Field 44 23 1 68

Duncan, Oklahoma Field 6 6 12

VVewoka, Oklahoma Field 4 3 7

Wilson, Oklahoma Field 15 11 2 28

Arkansas Fields 6 6

Luling, Texas Field 14 5 2 21

Corsicana, Texas Field 152 130 19 301

235 184 24 443
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Parts
Sept. Oet. of Total

Nov.

SUMMARY.
California Fields (To Nov.

15) 225 255 106 587

Wyoming Fields (To Nov. 9) 23 36 8 67

Mid Continent Fields (To Nov.

7) 235 184 24 443

Total since Sept. 1st. 483 475 138 1097

(Date of Injunction Aug. 27.) [200]

[Endorsed] : (Title of Ct^urt and Cause.) Notice

of Plaintiff's Rebuttal Affidavits. Filed Dec. 1,

1923. Chas. N. Williams, Clerk. By Edmund L.

Smith, Deputy Clerk. Lyon & Lyon, Frederick S.

Lyon, Leonard S. Lyon, 312 Stock Exchange Build-

ing, Los Angeles, Cal., Attorneys for Plaintiff.

[201]

(Title of Court and Cause.)

NOTICE OF FURTHER EVIDENCE UPON
WHICH DEFENDANT ^ RE'SPONDENT
WILL RELY IN ANSWER TO THE
MOTION THAT DEFENDANT BE AD-
JUDGED IN CONTEMPT FOR VIOLA-
TION OF WRIT OF INJUNCTION.

To the Above-named Plaintiff and to Messrs. Fred-

erick S. Lyon, Leonard S. Lyon, and Henry S.

Richmond, Its Attorneys.

Youi will please take notice that in opposition

to the motion that defendant be adjudged in con-

tempt of this court for violation of the injunction
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heretofore granted herein, that defendant will in

answer particularly to the so-called rebuttal affi-

davits filed in behalf of plaintiff refer to and

rely upon the annexed affidavits of J. M. Owen,

Roscoe W. Stephens, Wilson B. Wigle, J. L. Bales,

H. O. Bales, John Trauth, and H. H. Brazeel.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Attorneys for Defendant.

Received a copy of the above notice and annexed

affidavits this 1st day of December, 1923.

LYON & LYON,
By LEONARD S. LYON,

Attonieys for Plaintiff. [202]

(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says: I have read the affidavits of Webb A.

Andrews, Floyd L. Ross, and Cyrus Bell filed as

so-called rebuttal affidavits on behalf of plaintiff

in support of its motion that I be adjudged in con-

tempt of this court, such affidavits referring to Well

No. 15 of the United States Royalty Hub Lease,

Torrance Field, California, which was cemented by

my men early Sunday Morning, November 24, 1923.

It is not accurate to say, as stated at line 28, page

1 of said Andrews affidavit that the plug "fitted the
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inside of the casing so closely that it was necessary

to drive the plug into the top of the casing." I

believe a moment's thought alone would be suffi-

cient to enable the court to recognize the absurdity

of the statement: the packer is made principally

of wood, and if the wooden portion of the plug

fitted the casing so closely that a sledge hammer had

to be used to force it into the casing, it is surely

obvious that no pump pressure through a rubber

hose would force such a plug downwardly through

the casing. Possibly affiant Andrews meant only

that the leather cup on the plug fitted so tightly

that the packer had to be forced into the casing.

It is a fact that the leathers on the plug are made

to fit the casing snugly, but not the plug itself.

In the case under consideration, said Well No. 15,

United States Royalties, it is true that the packer

did not hold the back pressure, but this was because

too small a [203] plug was attempted to be used,

namely, a plug made for a fifteen and a half inch

casing. As affiant Andrews has admitted (last

line of his affidavit) : ''So far as preventing a back

flow, the plugs used as aforesaid, performed no use-

ful function," that is to say, it did not perform any

function as a barrier to separate the fluid above it

from the cement fluid below it. In short, it was an

attempt to use the process of the Inskeep patent,

under which I am a licensee, which unfortunately

failed, with the consequence that the great advantage

of my process which enables me to omit the last

troublesome step of the Perkins process was lost.

I have kept a record of the different wells which
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I have cemented, and acting under the advice of my
attorneys have kept such record more than usually

complete since the injunction of this court came to

my notice on August 27, 1923.

I am not able to be personally present at each

v^ell that is cemented, but I have instructed all

my employees that are engaged in the cementing

in the operation and engaged in keeping such

records to note down carefully, among other things,

whether the plug performed the function of its

design ; whether it held in the bottom of the casing

;

or whether it was necessary to hold the pressure by

the tight head. I am convinced that my said em-

ployees have faithfully observed my instructions

and have kept such records, and that the same are

in every respect correct. According to the best of

my knowledge and belief, and according to such

records, the above is the only instance of its kind

which has occurred since said injunction was served

upon me, namely, since August 27th, 1923, in which

the plug did not hold under the circumstances set

forth. [204]

During the interval between the service of said

injunction and the time this affidavit is being

drafted, there has been cemented under my direc-

tion as part of my said business one hundred and

seventeen wells, so that there has been only one

instance of the kind out of the hundred and seven-

teen wells cemented by the Inskeep process.

I am confident that if the right size plug had

been used, namely, a plug for a sixteen inch casing,

instead of the plug that was actually used, namely
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a plug intended for a fifteen and a half inch casing,

the packer would have held and the head could

have been removed.

The reason why such undersized packer was used

was because I had difficulty in obtaining from the

rubber manufacturers packing rubbers for sixteen

inch sized packers, and my men were forced to at-

tempt use of such smaller packer. Inasmuch as

the packers have uniformly held as intended, it was

thought that the difference in size would not affect

the success of the operation.

It is a fact that fifteen and a half inch packers

have been successfully used by me in sixteen inch

casings, and under the exigency of the case, my
men took the chance.

I am now sure of a supply of rubbers for six-

teen inch packers, and I feel positive that no such

failure of my packer to perform its function will

be possible in the future.

I do not desire in the foregoing to give the

court the impression that the Inskeep packer has

uniformly performed the function of its design

since the date of service on the injunction upon me.

There have been four other jobs out of said hun-

dred and seventeen wells cemented under my direc-

tion where my plug, owing to accident has failed to

operate as intended. [205]

Obviously, one cannot know what conditions are

hundreds or thousands of feet underground, and

the circumstances which caused such four failures

of the Inskeep packer would, as the Court will in-

stantly see, have also caused a like failure of the
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Perkins plug, or any other packer or plug: the

circumstances relating to the four instances referred

to were as follows: In one of these the pipe had

a flat place in it two hundred feet from the bottom.

This prevented the packer from going to the bottom

as intended, and left that much cement in the bot-

tom of the casing. The accident which jammed the

casing also no doubt resulted in jamming the plug,

so that the packer did not operate as intended. In

the three remaining jobs referred to the guide broke

off at the bottom of the casing and the packer went

through, performing no function, either as an in-

dicator or as a barrier to separate any water from

cement.

In such cases, while it is true that pressure was

maintained on the well after the packer had thus

been pumped completely out of the casing, in using

such pressure I only used the combination of steps

which the Patent Office, as shown by the proceed-

ings before the Patent Office on the application

for the patent in suit, adjudicated (with the acquies-

cence of Perkins), did not belong to Perkins, but

was open to the public, that is to say was old be-

fore Perkins date of invention.

I have stated that there has been cemented under

my direction a hundred and seventeen wells since

the service of the injunction upon me, at the time

this affidavit is being drafted. I was personally

present and in charge of the cementing of only six of

these wells. My records show that John Trauth, one

of my employees, was personally present and in

charge of cementing [206] of sixty-seven of those
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wells, and H. H. Brazeel, another of my employees,

was personally present and in charge of cement-

ing of forty-four of said hundred and seventeen

wells. J. L. Bales, keeps and has kept and super-

vises the keeping of my records during the period

since the injunction was served upon me. Mr. H.

O. Bales, is and has been during the same period

personally in charge of the manufacture of the said

packers. This affidavit will be accompanied by the

affidavits of the said John Trauth, H. H. Brazeel,

J. L. Bales, and H. O. Bales.

Since the granting of the Inskeep patent (Janu-

ary, 1923), I have cemented or supervised the

cementing of five jobs through sixteen inch (other-

wise known as "stove-pipe") casing. The packer

held in all of these except the one heretofore men-

tioned.

I have cemented altogether seventeen jobs in

which no packer whatever was used to separate

water from cement or for any other purpose. In

each of these jobs the fluid was measured in on top

of the cement. These seventeen no plug jobs were

all successful cementing jobs, that is to say, the

purpose of the cementing was accomplished. This

surely demonstrates that cementing without any

plug is practicable. I do not use the no plug

method habitually, however, because it involves the

same disadvantage incident to the Perkins process,

namely, the use of the tight head. The Inskeep

packer enables me to dispose of the tight head and

avoid the inconvenience of the last step of the Per-

kins process.

J. M. OWEN.
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Subscribed and sworn to before me this 30 day of

November, 1923i.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [207]

(Title of Court and Cause.)

AFFIDAVIT OF ROSCOE W. STEPHENS.

State of California,

County of Los Angeles,—ss.

Roscoe W. Stephens, being first duly sworn, de-

poses and says : I have heretofore testified in the case

of Perkins Oil Well Cementing Company vs. W. B.

Wigle and Vasco B. Cottengim, F.-70 Equity in

this court and have also signed and sworn to an

affidavit, dated November 9, 1923, in the above-

entitled cause, concerning my extensive experience

with the process of cementing oil wells in which no

barriers are used to separate water from cement,

but in which the cement is forced in place by a

column of fluid. As heretofore stated I have been

familiar with such no plug method beginning in

1907, and have since that time used it, or seen

it used under my supervision, and my company.

The St. Helens Petroleum Company, Ltd., for

whom I am field superintendent, are still using it

at the present time, vdth as much success accord-

ing to my information and belief as with the use of

barriers to separate water and cement, and I con-
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sider any such plugs or barriers entirely unneces-

sary, as the separation is not required to prevent

the fluid from mixing with the cement.

I am informed that at a hearing before the

Special Master on an accounting in the above-men-

tioned suit of Perkins vs. Wigle, which hearing

took place on November 15th, 1923, the question

under discussion was whether such no plug method

which I have described in my former testimony

and affidavit and referred to above was open to the

public, that it was known, or had been described

so as to be available for use prior to the date of the

alleged invention of the patent in suit, namely,

October, 1909, and that at such hearing it was shown

on behalf of defendants [208] that not only had

the Patent Office adjudicated at the time of the

Perkins and Double application for the patent in

suit that said method was old and open to the

public (said applicants having agreed with the

Patent Office in said adjudication), but that it was

further shown that prior patents (granted prior to

the application date and date of invention of Perkins

and Double) disclosed said no plug process in which

the cement was forced in position through casing.

I am informed that it was thereupon suggested

by counsel for plaintiff that there was no sufficient

showing that the art prior to the Perkins invention

was possessed of knowledge sufficient to enable

those skilled in the art to use the no plug casing

method in that it had not been shown that the method

of measuring in the fluid on top of the cement to

force it in position was known prior to said alleged
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Perkins and Double invention, and that therefore

it was not clear that the disclosures of said prior

patents could be practically utilized by those of

skill in this art prior to said invention of Perkins

and Double ; and that the fact that for many years

since the application date since the Perkins patent

it has been the practice to measure the fluid to be

pumped on top of the cement did not necessarily

establish that such knowledge was common prior

to October, 1909.

It is a fact that beginning with my first experi-

ence in 1907 with oil well cementing without plugs

or barriers as described in my testimony and former

affidavit, the amount of cement to cement the well

as well as the amount of fluid to be pumped on

top of the cement to force it in position has been

successfully computed, and to my definite and cer-

tain knowledge, involving as it does extensive ex-

perience with the cementing of wells the measure-

ment or computing of such necessary amounts of

[209] cement or fluid has never been a problem.

It has merely called for necessary receptacles to

contain the fluid, and a knowledge (which knowl-

edge since the time I have last mentioned has been

the common knowledge of all persons of skill in the

art of oil well cementing) of very simple mathema-

tics necessary to determine the contents of tanks

or receptacles used to hold the fluid and the con-

tents of the tubing or casing of the well. Tanks

or receptacles for use in such measurements have

been known and used under my supervision from

the beginning of my experience in 1907, being
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practically the same mettiod that is used by my
company at the present time.

It is true that such method of measuring in the

fluid which came under my personal observation

and supervision in 1907 was in connection with

pumping through tubing, but small casing may be

and is and was at the time mentioned as small as

large tubing, and there is consequently no differ-

ence in principle or mode of operation or effect,

so far as the mixing of the cement with the fluid

used to force it in position is concerned between

the use of tubing or casing, and the method of meas-

uring in the fluid with the aid of tanks or receptacles

performs no different or other function when used

with tubing than when used with casing. The

purpose of measuring is only to determine the

amount of fluid necessary to force the cement to its

proper position outside the casing in either the

tubing or casing method, and measuring in having

been well known in the art long prior to the alleged

date of invention of Perkins and Double, it did not

require more than ordinary conomon sense to com-

pute and measure in the fluid in the use of the

method of pumping through [210] the casing.

Prior to 1909 large tubing was sometimes used hav-

ing a diameter of 3 inches; while casing in use

occasionally at that time had a diameter as small

as three inches. Three-inch tubing was not un-

usually large prior to 1909. Within recent years

also I had supervision of cementing through three-

inch casing by the no plug method above referred to.

ROSCOE W. STEPHENS.
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Subscribed and sworn to before me this 16tli day

of November, 192.3.

[Seal] J. A. GRIFFITH,
Notary Public in and for the County of Los An-

geles, State of California. [211]

(Title of Court and Cause.)

AFFIDAVIT OF WILSON B. WIGLE.

State of California,

County of Los Angeles,—ss.

Wilson B. Wigle, (being first duly sworn, deposes

and says: I am one of tlie defendants in the case

of Perkins Oil Well Cementing Company vs. Wigle

et al, being Number F.-70, Equity, in this court.

I have heard read the affidavits of Roscoe W.
Stephens in the above-entitled cause concerning the

use of cementing oil wells in which no plugs were

used, and concerning methods in common use prior

to October, 1909, for measuring in fluids to displace

the cement and force it in position outside of the

casing. I am familiar with the circumstances re-

lating in Mr. Stephens' affidavit referred to, and

recognize the statements in said affidavits contained

as true.

In June, 1907, the Union Oil Company sent me

from the Los Angeles field where I had been em-

ployed by that Company to Lompoc to act as field

superintendent in the place of Roscoe W. Stephens

who had previously held that position for the Union
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Oil Company in the Lompoc field and my duties

particularly were to take steps to shut off water

from several wells that had been previously drilled.

Mr. Frank F. Hill for the Union Oil Company, who
was then and is at the present time General Mana-

ger for the Union Oil Company of Southern Cali-

fornia directed me to undertake this work, and can

testify and corroborate me as to all the circum-

stances. For two years beginning in June, 1907, I

was at Lompoc, and during that time cemented a

number of wells for the Union Oil Company in

that field. In June, 1909, two years afterwards

[212] I was appointed County Oil Commissioner

for Santa Barbara County. My duties as such

commissioner was to look after the cementing—to

take personal charge of the cementing of oil wells

for practically all the companies in the county that

had water trouble. From the beginning of my ce-

menting operations in this Lompoc field in 1907 the

method we used for displacing the cement in the

pipe, and forcing it up outside with pump pressure

was to measure the amount in tanks that it would

take to displace the cement and force it in position

outside the casing; that is we always measured the

amount of fluid in tanks to pump down to displace

the cement in any size pipe that we used. There

were in common use at that time tables showing the

number of gallons to the foot of all sizes of pipes,

and the number of gallons to the inch of various

sizes of tanks so that it was a very simple matter

to determine the number of gallons to be pumped in

after the cement to displace it and to force it to
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its proper place outside the casing, being simply

a matter of consulting these specially prepared

tables and figuring the amount of fluid to be used.

There was no difficulty or inaccuracy possible in

these measurements. Since that time I have ce-

mented or observed the operation of cementing

many hundreds of wells by the no plug or no barrier

process in which the fluid was measured in by the

method I have just above described, and to the

best of my knowledge and belief in no case was any

failure to secure a water shutoff ever caused by in-

accurate or erroneous measuring of the fluid to dis-

place the cement in the pipe. There is [213]

positively no difference in the use of the method

I have described for measuring in fluid as applied'

to either tubing or casing, for the large sizes of

tubing are as large as the small sizes of casing, and

in either the use of tulbing or casing the purpose of

measuring is merely to force the cement up outside

of the pipe.

WILSON B. WIGLE.

Subscribed and sworn to before me this 17th day

of November, 1923.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Feb. 17, 1926. [214]
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(Title of Court and Cause.)

AFFIDAVIT OF J. L. BALES.

State of California,

County of Los Angeles,—ss.

J. L. Bales, being first duly sworn, deposes and

says: I am keeper of the records for defendant

J. M. Owen. As such record keeper I have a record

of every well cemented since the time of the

service of the injunction in this case, namely, Au-

gust 27, 1923, as well as before that time. Since

said service of injunction I have been very careful

to keep such records full and complete, noting

particularly in each case whether or not the packer

held and whether or not, among other things, it was

necessary to maintain pressure by the tight head.

Such records show that there was cemented one

hundred and seventeen wells, as part of the business

of the said defendant Owen, since the service of said

injunction as aforesaid to said last mentioned date.

Said records further show that John Trauth, as

cementing foreman in the employ of defendant, was

personally present in charge of the cementing of

sixty-seven of those wells; that H. H. Brazeel, an-

other cementing foreman, was in charge of and

personally present at the cementing of forty-four

of said hundred and seventeen wells, and defendant

J. M. Owen was personally present and in charge

of cementing of six of those wells. [215]

Said records further show that in only five of

said hundred and seventeen wells did the Inskeep

packer fail to perform the function of its design*
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In one of those five instances, the failure was caused

by a flat place in the casing ahout two hundred feet

from the bottom of the well, which prevented the

packer from being pumped to the bottom of the

well, and by the distortion of the casing, prevented

the packer from performing its function of holding

pressure. In three of the five instances mentioned,

the records show that the guide at the bottom of the

casing broke allowing the plug to go through, so

that it performed no useful function whatever

either as an indicator or as a barrier to separate

any fluid from any cement. The remaining in-

stance was a case in which it was attempted to use

the packer intended for a fifteen and a half inch

casing for a sixteen inch casing. The reason such

attempt was made was because we had no sixteen

inch packers, not having been able to get packing

rubbers from the manufacturer. We have since

been assured of a supply of such proper size pack-

ing rubbers for future use.

The records however, show that one fifteen and

a half inch packer did hold in a sixteen-inch casing.

Such records in my custody also show that de-

fendant Owen altogether cemented seventeen wells

without any packer or plug whatsoever and that

each and all of said seventeen no plug jobs were

successful.

H. O. Bales, to my knowledge, has made or super-

vised the making of all packers used by defendant

Owen since the service [216] of the injunction to

the time this affidavit is being drafted.

J. L. BALES.
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Subscribed and sworn to before me this 30th day

of November, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [217]

(Title of Court and Cause.)

AFFIDAVIT OF H. O. BALES.

State of California,

County of Los Angeles,—^^ss.

H. O. Bales, being first duly sworn, deposes and

says: Prior to and since August 27, 1923 (date of

service of the injunction) , I have been employed by

defendant J. M. Owen to manufacture and supervise

the manufacture of packers used by said defendant

to cement oil wells. During all this time defendant

Owen has been unable to secure rubbers for sixteen

inch packers, anl I have repeatedly telephoned to

manufacturers and endeavored in other ways to have

orders filled for such packer rubbers. The cement-

ing through sixteen-inch casing is not very frequent,

in fact it is rare. At the time of the cementing of

the United States Royalties Well No. 15 on Novem-

ber 4, 1923, defendant Owen, to my knowledge had

on hand no sixteen-inch packers, but only packers

for fifteen and a half inch casing. This w^as the

reason why such undersized packer was used in

cementing the weU referred to. The fact that a

fifteen and a half-inch packer did in one instance

hold in a sixteen-inch casing, and that except in
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cases where the guide at the bottom of the casing

hreaks, or the packer, owing to a flat place in the

casing does not reach the intended place in the bot-

tom of the casing, the Inskeep packer invariably

holds pressure without the tight head, and enables

defendant Owen to dispense with the last step of the

Perkins process namely that [218] of holding the

pressure with the tight head until the cement

hardens,—convinces me that there is no possible

danger of the packer not holding if the right size

is used.

H. O. BALES.
Subscribed and sworn to before me this 30th day

of November, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [219]

(Title of Court and Cause.)

AFFIDAVIT OF JOHN TRAUTH.

State of California,

County of Los Angeles,—ss.

John Trauth, being first duly sworn, deposes and

says: I am employed by defendant J. M. Owen to

have charge of the cementing of wells. Under his

direction and that of Mr. J. L. Bales, the keeper of

the oil well cementing records for defendant Owen,

I have since the service of the injunction in this case,

August 27, 1923, reported in detail the circumstances

and facts relating to each job of cementing of which
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I have had charge, mentioning particularly in such

reports whether or not the packer held and whether

or not it was necessary to maintain pressure by the

tight head. To the best of my knowledge and belief,

the said J. L. Bales has kept all such data and rec-

ords carefully. I understand that such records

show that in the interval of time last mentioned I

was present and had charge of sixty-seven of the

hundred and seventeen wells which were cemented

as part of the business of the defendant Owen. Ac-

cording to my recollection, this seems to be the num-
ber of wells during the time mentioned at which I

was present.

The Inskeep packer almost invariably operates as

intended ; that is, it holds pressure in the bottom of

the casing and enables us to dispense with the tight

head. In a very few rare instances through the

breaking of the guide at the bottom [220] of the

casing, a flat place in the casing, or in one case where

it was attempted to use a smaller packer for the cas-

ing, the packer has failed to operate as intended.

I have heard read the affidavit of J. M. Owen in

this matter and to the best of my knowledge and be-

lief the facts therein stated are true.

JOHN TRAUTH.

Subscribed and sworn to before me this 30th day

of November, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Nov. 28, 1926. [221]
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(Title of Court and Cause.)

AFFIDAVIT OF H. H. BRAZEEL.

State of California,

County of Los Angeles,—^ss.

H. H. Brazeel, being first duly sworn, deposes and

says: I am employed by defendant J. M. Owen to

have charge of the cementing of wells. Under his

direction and that of Mr. J. L. Bales, the keeper of

the oil-well cementing records for defendant Owen,

I have since the service of the injunction in this

case, August 27, 1923, reported in detail the circum-

stances and facts relating to each job of cementing

of which I have had charge, mentioned particularly

in such reports whether or not the packer held and

whether or not it was necessary to maintain pressure

by the tight head. To the best of my knowledge and

belief, the said J. L. Bales has kept all such data

and records carefully. I understand that such rec-

ords show that in the interval of time last mentioned

I was present and had charge of forty-four of the

hundred and seventeen wells which were cemented

as part of the business of the defendant Owen. Ac-

cording to my recollection, this seems to be the num-

ber of wells during the time mentioned at which I

was present.

The Inskeep packer almost invariably operates as

intended; that is, it holds pressure in the bottom of

the casing, and enables us to dispense with the tight

head. In a very few rare instances through the

breaking of the guide at the bottom of the casing, a
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flat place in the casing, or in one case where it was

attempted to use a smaller packer for the casing, the

packer has failed to operate as intended. [222]

I have heard read the affidavit of J. M. Owen in

this matter and to the hest of my knowledge and be-

lief the facts therein stated are true.

H. H. BRAZEEL.

Subscribed and sworn to before me this 30th day

of N'ovember, 1923.

[Seal] THEODORE G. DAVIS,
Notary Public in and for the Oounty of Los Angeles,

State of California.

My commission expires Nov. 28, 1926.

[Endorsed] : (Title of Court and Cause.) No-

tice of Further Evidence in Answer to Motion that

Defendant be Adjudged in Contempt of Injunction.

Filed Dec. 3, 1923. Chas. N. Williams, Clerk.

Murray E. Wire, Deputy. Westall and Wallace,

Patent Lawyers, Suite 611, California Bank Build-

ing, 629 South Spring Street, Los Angeles, Calif.,

Attorneys for Defendant. [223]
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In the District Court of the United States for the

Western District of Oklahoma.

No. 574-EQUITY.

ERLE P. HALLIBUETONi and PERKINS OIL
WELL CEMENTING COMPANY, a Cor-

poration,

Plaintiffs,

vs.

DAN BURRUS and HUGH WEST,
Defendants.

DECREE.

This cause came on to be heard at the May Term
of this court, 1923, on May 19th, 1923, H. A. Led-

better appearing for plaintiff El*le P. Haliburton,

Leonard S. Lyon and Dale & Bierer appearing for

the plaintiff Perkins Oil Well Cementing Company,

and J. I. Howard and S. P. Freeling appearing for

defendants Dan Burrus and Hugh West.

And thereupon, on stipulation of the parties, the

Perkins Oil Well Cementing Company was allowed

to intervene in said cause and to be made a party

plaintiff thereto, with the same force and effect as if

the Perkins Oil Well Cementing Company, a cor-

poration, had been joined as party plaintiff in the

bill of complaint herein filed, and said cause, being

at issue on bill and answer, said cause is proceeded

with to trial, and on May 19th, 21st and 22d, 1923,

proofs were offered and submitted on behalf of all
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parties, and said cause submitted to the Court for

final decree.

And now on this 4th day of August, 1923, the

Court having duly considered said cause on the

pleadings, proofs, argument and brief submitted

:

NOW THEREFORE, upon the consideration

thereof, it is hereby ordered, adjudged and decreed

:

First: That the United States letters patent No.

1,011,484, granted December 12th, 1911, for a method

of cementing oil wells and granting the rights in

said letters patent contained, are good and valid in

law, and that Almond A. Perkins and Edward

[224] Double were the original, first and joint in-

ventors of a method of cementing oil-wells, as de-

scribed and claimed in said letters patent, and that

the Perkins Oil Well Cementing Company, a cor-

poration, is' the lawful owner of said letters patent,

and that the plaintiff, Erie P. Halliburton, is the

exclusive licensee under said letters patent No. 1,-

011,484, for the States of Oklahoma, Texas, Kansas,

Arkansas and Louisiana, and that the said Perkins

Oil Well Cementing Company, as the owner of said

letters patent No. 1,011,484, and Erie P. Halliburton

as the licensee thereof, as aforesaid, are respectively

the owners and licensees and own and possess the ex-

clusive rights and privileges granted and secured

thereby, and the defendants Dan Burrus and Hugh
West have no right whatever therein or thereto.

Second : The United States letters patent No. 1,-

369,891, granted March 1st, 1921, therein set out a

method, appliances and equipment for measurement

of oil wells in connection with cementing the same
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under said process patented in said letters patent

No. 1,011,484, and as more fully specified in said

letters patent No. 1,369,891, are good and valid in

law, and that the plaintiff, Erie P. Halliburton, was

the original and first inventor of said method and

appliances described in claims in said letters patent,

and said El'le P. Halliburton is the lawful owner of

said letters patent No. 1,369,891, and of the exclusive

rights and privileges granted and secured thereby.

Third : That on or about the 10th day of January,

19'23, and at other times, the defendants, Dan Burrus

and Hugh West, did infringe upon the said letters

patent No. 1,011,484, and more particularly upon

claims one and two of the said Perkins and Double

Patent, and did also infringe upon the said letters

patent No. 1,369,891, the said Halliburton patent, by

employing a method of cementing oil wells which in-

cludes forcing down the regular well casing by means

of fluid pressure, the cement to be used to fill the

space behind the lower end of the wells casing, the

pressure fluid being separated from said cement by

barriers, as [225] in the said patent No. 1,011,484,

described, in forcing said cement up the outside of

said casing and holding the said cement in position

under the fluid pressure until the cement hardens,

and by the use of a measuring device in doing said

cementing, all such processes of cementing, and

measurement of the well in connection therewith,

employed by the defendants improperly and unlaw-

fully and in violation of plaintiffs' rights, was sub-

stantially the methods and processes claimed in said
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two letters patents, No. 1,011,484, and said letters

patent No. 1,369,891.

Fourth: That a perpetual injunction is hereby

granted, awarded and decreed the plaintiffs, Erie P.

Halliburton and the Perkins Oil Well Cementing

Company, against the defendants, Dan Burrus and

Hugh West, enjoining and restraining the said de-

fendants, their workmen, agents, attorneys, servants,

associates and employees, and each of them, from di-

rectly or indirectly infringing upon the said letters

patent No. 1,011,484, granted December 12th, 1911,

as aforesaid, or any of the rights or privileges

therein granted, and particularly enjoining the said

defendants from infringing upon claims number

one and two in said patent contained, which are as

follows, to wit:

''1. The method of cementing oil wells which

consists of establishing a water circulation down

the casing and up the space outside thereof, in-

troducing concrete into the casing above the

water and separated therefrom by a suitable

barrier and forcing down the concrete to drive

the water before it, and after sufficient con-

crete has been introduced introducing water

into the casing above the concrete and separated

therefrom by a suitable barrier and forcing the

latter barrier down by water.

"2. The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable a&rrier, forcing the cement up outside
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the casing, and holding the cement in position

under the water pressure until the cement

hardes. '

'

[226]

And this injunction is also extended to each and

every of of the claims and privileges of said patent.

And the said defendants, Dan Burrus and Hugh
West, their workmen, agents, attorneys servants, as-

sociates and employees, and each of them, are like-

wise perpetually restrained and enjoined from di-

rectly or indirectly infringing upon the rights and

privileges granted the said Erie P. Halliburton in

said United States letters patent N'o. 1,369,891,

granted March 1st, 1921, and particularly upon

claims niunbers one and three of said patent, and

said defendants are restrained and enjoined from

infringing upon said Halliburton patent, which is a

method and means of determining the depth of the

cement during the cementing of an oil well, and said

invention is more particularly described by the in-

ventor therein, as follows:

"During the forcing of the cement into the

well I measure, by means of an improved meas-

uring device, the depth to which the cement has

been forced, so that the depth to which the

cement has been forced is known at all times.
'

'

And the defendants are enjoined and restrained

perpetually from violating any of the terms, rights,

and privileges granted to said Erie P. Halliburton

in said letters patent No. 1,369,891. And the de-

fendants, Dian Burrus and Hugh West, are adjudged

and decreed to have no rights, interest, claim or title,
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whatever, or privileges under, said letters patent No.

1,011,484, and letters patent No. 1,369,891, and that

the plaintiffs have and recover judgment against the

defendants, Dan Burrus and Hugh West, and each

of them, for the sum $—,
plaintiffs' costs, and dis-

hursements herein, for all of v^hich let execution

issue.

Fifth: The defendants, Dan Burrus and Hugh
West, are allowed exceptions to each and all of the

findings and conclusions of the above and foregoing

decree, and to each and every part thereof.

JOHN H. COTTERAL,
Judge. [227]

O. K.— .

Attorneys for Erie P. Halliburton.

0. K.—DALE & BIERER,
Attorneys for Perkins Oil Well Cementing Com-

pany.

[Endorsed]: No. 574-Eiquity. In the District

Court of the United States for the Western District

of Oklahoma. Erie P. Halliburton and Perkins Oil

Well Cementing Company, a Corporation, Plaintiffs,

vs. Dan Burrus and Hugh West, Defendants. De-

cree. Filed Aug. 4, 1923. Harry L. Finley, Clerk.

By Theodore M. Filson, Deputy.

United States of America,

Western District of Oklahoma,—ss.

I, Harry L. Finley, Clerk of the District Court of

the United States for the Western District of Okla-

homa, do hereby certify the attached and foregoing

to be a full, true and correct copy of final decree,
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filed August 4, 1924, in case No. 579, in Equity, Erie

P. Halliburton et al.. Plaintiffs, vs. Dan Burrus et

al.. Defendants, as the same appears on file and of

record in my of&ce.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and af&xed the seal of said Court, at

Guthrie, in said District, this 24th day of November,

A. D. 1923.

[Seal] HARRY L. FINLEY,
Clerk.

By Theodore M. Filson,

Deputy. [228]

United States of America,

Western District of Oklahoma,—ss.

I, John H. Cbtteral, Judge of the District Court

of the United States for the Western District of

Oklahoma, do hereby certify, that Theodore M. Fil-

son, is a duly appointed, qualified and acting Deputy

Clerk of said court, and that the foregoing attesta-

tion by him made, with the seal of said court affixed

is genuine and in due form.

Witness my signature at Guthrie, in said District,

this 24th day of November, 1923.

JOHN H. COTTERAL,
United States District Judge.

United States of America,

Western District of Oklahoma,—^ss.

I, Harry L. Finley, Clerk of the District Court of

the United States for the Western District of Okla-

homa, do hereby certify, that John H. Cotteral is

the Judge of said Court, and that his signature to
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the foregoing certificate is his true and genuine

signature by him made.

In Testimony Whereof, witness my hand and the

seal of said Court at Guthrie, in said District, this

24th day of November, 1923.

[Seal] HARRY L. FIN-LEY,

Clerk.

By Theodore M. Filson,

Deputy. [229]

[Endorsed] : (Title of Court and Cause.) Cer-

tified Copy of Decree in Erie P. Halliburton et al.

vs. Dan Burrus et al. In the District of the United

States for the Western District of Oklahoma. No.

574—Equity. Filed Apr. 14, 1924. Chas. N. Will-

iams, Clerk. By R. S. Zimmerman, Deputy Clerk.

[230]

(Title of Court and Cause.)

OPINION.

LYON & LYON, Attorneys for Complainant.

WESTALL and WALLACE, Attorneys for De-

fendant.

On the 27th day of August, 1923, a preliminary

injunction was issued herein at the instance of the

complainant, restraining the defendant from in-

fringing the right of the complainant as' secureld

to it by letters patent No. 1,011,484 covering a pro-

cess for the cementing of oil wells. An opinion

filed at the time of the granting of the injunction

fully described the process and it is not necessary

to repeat what was there said. (See Perkins Oil
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Well Cementing Company vs. Owen, 293 Fed. 455.)

Su'bsequent to the granting of the injunction, com-

plainant represented to the Court that the defend-

ant had not ceased the acts of infringement but

was continuing to use complainant's process, disre-

gai^ding the injunction. Upon the return of a cita-

tion the matter was fully heard, evidence was sub-

mitted in the form of affidavits, and exhaustive ar-

guments were made. It was shown on the part of

the complainant that, subsequent to the granting

of the injunction, defendant had cemented about

one hundred oil wells. The latter contended that

he was not wilfully violating the injunction order,

insisting that he had so varied the process claimed

in the patent of complainant as to avoid infringe-

ment. The same claim was made upon the applica-

tion for the preliminary injunction, defendant then

asserting that he did not hold the pump pressure

against the fluid column in the well until the cement

had set; hence that the result was accomplished by

the omission of a material step in the process de-

scribed in complainant's patent. He explained at

that time that he substituted for the pump pressure

a plug having ratchet dogs at the side, which would

engage the end of the casing [231] at the bottom

of the well and prevent the cement from backing

inside the casing when the pump pressure was re-

leased. He contended there that he had further

varied complainant's process in a material particu-

lar by placing on top of the plug and underneath

the water pressure column a quantity of cement.

On this hearing he has made precisely the same

claims, except that he does not say that he uses
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any cement on top of tlie plug. He does add, how-

ever, that he mixes some mud with the water which

forms the pressure substance against which the

force of the pump is exerted.

No better corroboration of the fact that the in-

vention of the complainant, which has been con-

firmed by the decision heretofore made herein, as

described in Claim 2 of the patent, was for a pro-

cess new and novel and of great value to the oil-

producing industry, is needed than is exhibited by

the action of the defendant herein. His efforts

have been and are to appropriate the outstanding

advantages of complainant's process for his own
financial gain, claiming all the while that, because

he has substituted something or omitted to do

another small thing, he is accomplishing a result

by means having no substantial identity with the

patented process. Courts cannot be expected to

give much consideration to excuses offered as

against a charge of violating its injunctions, where

the offender shows a determined disposition to

evade rather than to act in reasonable good faith.

'Complainant's process in its valuable substance

consists in the use of a well casing, the placing of

prepared cement therein of sufficient quantity to

meet the requirements of the particular well, the

placing of a plug or barrier on top of the cement

and, by meansi of pressure exerted by a pump
through a tight head, forcing the plug down to the

bottom of the well, the plug in turn having forced

the cement ahead of it. Claim 2 of complainant's

patent does not require that the pump pressure be

held against the column in the casing until the
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cement has set, nor does it appear from the evi-

•dence that that condition is required in order to

make complainant's process effective. [232] The

defendant has asserted that the column of fluid

standing above the plug, after the plug has been

forced to the bottom of the well, will not counter-

balance the pressure of the water and cement which

has been forced outside of the casing at the bottom.

He contends that this column of water or fluid

standing in the pipe is of no service whatsoever.

One has but to work out a simple problem of

physics to appreciate what a tremendous amount of

pressure will be exerted by a cylindrical column

of water in wells which, in the fields of this vicinity,

pxtend to a depth of over four thousand feet. The

result of such calculation justifies the complainant

in asserting that when the plug is forced to the

bottom of the well it will remain stationary under

the weight of the column of pressure fluid, without

the aid of the closed head. The insistence of the

defendant that, because he has mixed mud with the

water used as a pressure fluid, he has escaped the

infringement of the claim referred to, is entitled

to small weight, when it is considered that this is

purely a process patent. As was said by the Court

in Moore Filter Co. vs. Tonopah-Belmont Develop-

ment Co., 201 Fed. 532 (C. C. A. 3d.) :

"The test of process infringement is not the

similarity of apparatus, but rather whether

the apparatus, no matter what its form, utilizes

the process."

Also Walker on Patents, page 21'6:
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"The patentee is not, of course, confined to

the particular apparatus which he describes

as a means of carrying out his process."

Complainant, by tests made and evidence sub-

mitted showing the results of such tests, demon-

strated that ratchet dog^ attached to the plug

used by the defendant could not sustain any

back pressure of material weight and hence es-

tablished that, if the water column above the

plug had been removed, the defendant's plug

could not have accomplished what he claims for it,

to wit, that it would prevent the cement and water

from backing into the casing. [233] Very little

can be found in the showing offered by the defend-

ant to merit serious consideration as excuse or

justification for his act in proceeding and doing

precisely what he had, before the injunction, been

engaged in doing in the way of infringing upon

complainant's patent right. He at this time, how-

ever, insists that he was acting under the advice

of counsel and was not deliberate in the intention

to put at defiance the order of the Court. This

may be perhaps a reason why he should not be pun-

ished as for criminal contempt, although he has

at best placed himself by an extremely narrow

margin on the other side of the line. He should,

however, be compelled to fully compensate com-

plainant for the trouble, and expense that it has

been put to in detecting the infringing acts com-

mitted, and in preparing and presenting its evi-

dence to the Court, and this to include every rea-

sona!ble expense incident to that effort, bearing in

mind that the 'Court is not to be sedulous in pro-
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tecting a defendant from rendering full and com-

plete compensation.

A decree will be entered determining that tlie

defendant is guilty of contempt in violating the

writ of injunction referred to, and providing that

the matter referred to Charles C. Montgomery,

Esquire, as Special Master, to hear and determine

the cost and expense to which complainant has been

put herein, and report the same to the Court, that

a further and supplemental decree may be made
fixing the amount of the penalty and providing for

a method by which such penalty shall be enforced.

Dated this 3d day of March, 1924.

WM. P. JAMES,
District Judge.

[Endorsed] : (Title of Court and Cause.)

Opinion. Filed Mar. 3, 1924. Chas. N. Williams,

Clerk. By R. S. Zimmerman, Deputy Clerk.

[234]

(Title of Court and Cause.)

DECREE IN CONTEMPT.

Complainant having heretofore filed its verified

bill of complaint, wherein it was charged that the

defendant had infringed and was infringing the

patent right of the complainant as given and
described in letters patent No. 1,011,484, said pat-

ent right being for a process for the cementing of

oil wells; and said complainant having thereafter,

upon due notice given, moved the Court for a

prelimuiaiy injunction to restrain the said defend-
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ant from doing further acts of infringement pend-

ing the trial and determination of the issues, and

3aid application for said injunction having come

on regularly to be heard before the Court, the

complainant appearing with Lyon & Lyon, Es^

quires, as its counsel, and the defendant with West-

all and Wallace, Esquires, his coimsel, and evidence

having been heard, together with the argument of

counsel for the respective parties, and the matter

having been duly submitted to the Court, it was by

the Court determined that the defendant had com-

mitted acts of infringement and, unless restrained,

would commit further acts of infringement of said

patent right, and particularly of Claim 2 thereof,

which is as follows

:

"The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by

a siiitaible barrier, forcing the cement up out-

side the casing, and holding the cement in

position under the water pressure until the

cement hardens." [235]

Whereupon, the complainant having furnished

the security required by the order of the Court,

in the sum of Fifty Thousand Dollars ($50,000.00),

a writ of injunction was issued on the 27th day of

August, 1923, restraining the defendant from

directly or indirectly infringing upon the patent

right of complainant as expressed in said Claim

2 aforesaid; thereafter, and after the said injunc-

tion had been duly served upon the said defend-
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ant, the complainant appeared and showed to the

Court that, notwithstanding the said injunction,

defendant had done acts of infringement and was
continuing to do such acts, contrary to the com-

mand of said injunction, and an order to show

cause why he should not be punished for contempt

having been issued, the defendant appeared in

open court and evidence by affidavit was presented

and submitted to the Court, and the Court having

heard the argument of counsel for complainant

and said defendant, and being fully advised in the

premises, now finds that it is true that defendant

has, since the making and service of said writ of

injunction, committed acts of infringement upon

the said patent right of the complainant and of said

Claim 2 of said patent; particularly that said de-

fendant has, since the issuance and service of said

injunction, made use of the patented process of

the complainant in cementing a great many oil

wells, approximately one hundred (100) in num-

ber; and no sufficient excuse appearing or any

justification for the conduct and acts of the defend-

ant in violating and disregarding the injunction

of the Court,— [236]

IT IS ADJUDGED AND DECREED that the

defendant, J. M. Owen, is guilty of contempt of

court, and that, as' punishment therefor, there

should be assessed against the said defendant a

penalty for the benefit of the complainant, as a

remedial judgment, the amount thereof to include

the costs and expense of the complainant incurred

in connection with the contempt proceeding, and

including all expense incurred in the investigation
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of the acts of the defendant to show that he had

violated said injunction, together with counsel fees.

For the purpose of ascertaining the amount to be

included in such judgment, reference is now made

of the matter to Charles C. Montgomery, Esquire,

as Special Master to hear such evidence as may be

submitted by the parties and to report the same to

the Court, together with a report of all costs in-

curred on said reference; and that, upon the com-

ing in of said report, a further decree supplemental

hereto be entered determining the amount of the

penalty to be paid by the said defendant and de-

termining the means by which payment of the same

shall be enforced.

Dated this 3d day of March, 1924.

WM. P. JAMES,
District Judge.

Decree entered and recorded Mar. 3, 1924.

CHAS. N. WILLIAMS,
Clerk.

By Murray E. Wire,

Deputy Clerk.

[Endorsed] : (Title of Court and Cause.) De-

cree in Contempt. Filed Mar. 3, 1924. Chas. N.

Williams, Clerk. By Murray E. Wire, Deputy
Clerk. [237]
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(Title of Court and Cause.)

NOTICE OF FILING AND PRESENTATION
OF PETITION FOR REHEARING.

To the Above-named Plaintiff and to Frederick S.

Lyon, Leonard S. Lyon, and Henry S. Rich-

mond, Its Attorneys and Counsel:

Please take notice that on Monday the 10th day

of March, 1924, at the hour of 10 o'clock A. M., or

as soon thereafter as counsel can be heard, before

the Honorable William P. James, United States

District Judge, in the courtroom usually occupied

by said Judge and by the District Court of the

United States, Southern District of California,

'Southern Division, at the Federal Building, Los

Angeles, California, we shall move that the ac-

companying petition for rehearing be granted, and

that we shall forthwith file the same for presenta-

tion to the Court.

Dated this 5th day of March, 1924.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [238]

(Title of Court and Cause.)

PETITION FOR REHEARING.

Now comes the above-named defendant J. M.

Owen and petitions this Honorable Court for a

rehearing of the proceedings on motion that de-

fendant be punished for contempt of court for
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violating the injunction of this Court and of the

order of this Court finding defendant guilty of

such contempt which order was directed in the

opinion of this Court dated March 3, 1924, and

particularly of the finding and order of this Court

that this cause be referred to Charles C. Mont-

gomery as Special Master to hear and determine

the cost and expense to which complainant has

been put in bringing the matter of such contempt

to the attention of the Court and to report the

same to this Court and that a further and supple-

mental decree may be made fixing the amount of

the penalty and providing for a method by which

such penalty shall be enforced upon the following

grounds

:

(1) This defendant fully admitted at the time

of filing his original answer under oath and in

the affidavits filed by him in opposition to said

motion for preliminary injunction the exact pro-

cess he had used and was continuing to use, namely,

a process in which he dispensed with the use of the

tight head and did not maintain or hold the cement

in position under water pressure until the cement

hardened by means of any tight head.

2. This Court expressly declined to find such

process so admitted to having been used by de-

fendant (in which the tight head was not used)

an infringement, stating that [239] "consider-

ing all of the circumstances shown, and if it be

conceded that under Claim 2 the holding of the

pressure while the cement is setting is an indis^

pensable step in the process, as to which a definite

decision need not now be announced, the conflict
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of that evidence may well 'be resolved in favor of

the plaintiff," thus find that notwithstanding de-

fendant's testimony that he had not and did not

use the tight head, that in view of the conflict of

the evidence that he had used the tight head and

such use constituting infringement.

3. In view of the fact that defendant freely

and clearly admitted the use of the process in which

the tight head was dispensed with now found in

the opinion of this Court of March 3, 1924, to be

an infringement, it was not necessary for com-

plainant to take any trouble or go to any expense

in directing infringement acts or in preparing and

presenting its evidence to the Court because any

troujble and expense in view of the admissions by

this defendant was clearly unnecessary and all that

would have been required would have been an

application to the Court to further find that de-

fendant's process without the use of the tight

head was an infringement. Such simple procedure

would have saved all the expense to which this- de-

fendant has been put in defending the present

motion.

4. Remembering the conflict of the evidence as

to what this defendant was using at the time of the

grant of the preliminary injunction and the positive

testimony of witnesses on behalf of plaintiff that

defendant had been and was using the tight head
tO' maintain pressure, the only effect of plaintiff's

expenditure of time and expense (for which the
Court now orders it to be compensated) was to

prove by plaintiff that its [240] witnesses upon
the application for preliminary injunction had tes-
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tified falsely and that this defendant had told the

truth and as he had sworn did not use the tight

head, and that the tight head was not necessary

under his process.

5. ^hat it is unjust to impose upon this de-

fendant the cost borne by plaintiff in proving to

itself through a period of some three months after

the grant of the injunction that this defendant

had told the truth as to his nonuse of the tight head

and that plaintiff's witnesses had not told the

truth.

6. That it is unjust to penalize this defendant

for telling the truth in the first instance and to

reward plaintiff because its witnesses misrepre-

sented the truth.

7. That it is unjust to impose costs and ex-

pense upon this defendant for ascertaining what
he agreed in open court was the fact and which his

counsel was at all times ready to stipulate.

8. That it is further unjust to this defendant
to impose upon him the cost and expense of watch-
ing his operations at a large number of wells which
are referred to in plaintiff's affidavits upon motion
to punish for contempt when one of those wells

would have been sufficient.

9. That it is further unjust to this defendant
to impose upon him the cost and expense borne by
plaintiff in what is obviously and clearly an at-

tempt to find some instance in which he had used
the tight head and which was entirely unsuccessful
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because this defendant's testimony was at all times

true.

Respectfully submitted,

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

'Solicitors and of Counsel for Defendant. [241]

[Endorsed] : (Title of Court and Cause.) No-

tice of Filing and Presentation of and Petition for

Rehearing. Received copy of the within papers

this 5th day of March, 1924. Leonard S. Lyon,

Attorney for Plaintiff. Filed Mar. 6, 1924. Chas.

N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Westall and Wallace, Patent Lawyers,

Suite 611 California Bank Building, G29 South

Spring Street, Los Angeles, Calif., Attorneys for

Defendant. [242]

(Title of Court and Cause.)

NOTICE OF APPLICATION TO DISSOLVE
PRELIMINARY INJUNCTION.

To the Above-named Plaintiff and to Frederick S.

Lyon, Leonard S. Lyon and Henry S. Rich-

mond, Its Solicitors and Counsel

:

Please take notice that on Monday, the 10th day

of March, 1924, at the hour of 10 o 'clock A. M., or as

soon thereafter as counsel can be heard, before the

Honoralble William P. James, United States Dis-

trict Judge, in the courtroom usually occupied by

said Judge and by the District Court of the United

States, Southern District of California, Southern
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Division, at the Federal Building, Los Angeles, Cali-

fornia, we shall on behalf of the above-named de-

fendant move that the preliminary injunction here-

tofore issued herein on the 27th day of August, 1923,

as the same is interpreted, explained, and construed

by the opinions of said Court dated respectively, on

the 23d day of August, 1923, and the 3d of March,

1924, and particularly such injunction or addition

to or extension of the original preliminary injunc-

tion as granted, construed, or defined in said last-

mentioned opinion of said court be dissolved, set

aside, and vacated.

Take notice also that upon this motion defendant

will rely upon the files, records, and proceedings in

the above-entitled cause and particularly upon the

records, proceedings, and evidence relied upon or

used on said application for said injunction and

upon the motion that defendant be punished for

contempt for violating said injunction as well as

upon said two opinions and the orders of this Court

entered in pursuance thereof; and also upon the

affidavit of J. M. Owen hereto attached.

Take notice also that said motion will be based

upon the ground that it appears by said records,

papers, and proceedings aforesaid, that this defend-

ant has not infringed nor threatened to infringe

said patent, but has been, on the contrary, engaged

[243] and is now engaged solely in a noninfringing

business, and that the issuance of said injunction

was ill-advised and an abuse of discretion; and on

the further ground that it clearly appears of record

that defendant has only used a process which on the



270 J. M, Owen vs.

face of said records he is shown to be entitled to

use as a memlber of the public; and upon the fur-

ther ground that on the granting and interpreta-

tion of said injunction said Court has committed

sundry vital errors of both law and fact.

Dated this 5th day of March, 1924.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

BRIEF OF POINTS AND AUTHORITIES
UPON WHICH MOVENT SHALL RELY.

(Rule 10.)

All authorities heretofore called to the attention

of the Court on motion for preliminary injunction

and upon motion that defendant be punished for

contempt in violating the same. Walker on Pat-

ents, 5th Ed., sec. 659, and cases cited. [244]

(Title of Court and Cause.)

APPLICATION TO DISSOLVE PRELIMI-
NARY INJUNCTION HERETOFORE IS-

SUED IN THE ABOVE-ENTITLED OAUSE.

Now comes the above-named defendant and makes

this his application and motion to dissolve the pre-

liminary injunction heretofore granted and issued

in the above-entitled cause on the 27th day of Au-

gust, 1923, as the same is interpreted, explained, and

construed by the opinions of said Court dated respec-

tively on the 23d day of August, 1923, and the 3d day

of March, 1924, and particularly that such injunction
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as construed and interpreted by said last-mentioned

opinion of said Court, or the addition to or extension

of such original preliminary injunction as defined

in said last-mentioned opinion be dissolved, set aside

and vacated, on the ground that it clearly appears

of record in the proceedings in said cause and in the

evidence called to the attention of the Court at the

time of the application for said injunction, during

the argument thereon, and upon the hearing and

argument of the motion that defendant be punished

for contempt for violating said injunction, that de-

fendant has not violated any right of plaintiff, and

had not and has not at any time infringed or threat-

ened to infringe the letters patent described in the

bill of complaint in said cause and referred to in

said preliminary injunction, but, has been at all

times, and is at the present time engaged solely in

a noninfringing business, and that the issuance of

said injunction, and interpretation placed thereon

was ill advised and abuse of discretion and on the

further ground that it clearly appears of record in

this cause by uncontroverted evidence that defend-

ant has only used a process which he is entitled to

[245] use as a member of the public, and upon the

further ground that on the granting and interpre-

tation of said injunction this Court has committed

sundry vital errors of fact, and has totally mis-

applied and failed to apply the law as to what con-

stitutes infringement.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [246]
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(Title of Court and Cause.)

AFFIDAVIT OF J. M. OWEN IN SUPPORT OF
APPLICATION TO DISSOLVE THE PRE-
LIMINARY INJUNCTION HERETOFORE
GRANTED HEREIN.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being first duly sworn, deposes and

says: T am defendant in the above-entitled cause

and make this affidavit in support of an application

to be made on my behalf to dissolve the preliminary

injunction heretofore on 27th day of August, 1923,

granted to plaintiff and against me in the above-

entitled cause enjoining and restraining me from

all acts by which plaintiff's patent rights are in-

fringed, said application to dissolve now being

deemed advisable and necessary in view of the re-

cent opinion of this Court dated March 3, 1923, con-

struing said injunction and determining (notwith-

standing my sincere conviction based upon the advice

of counsel to the contrary) that my operations of

cementing oil wells since the grant of said injunc-

tion constituted violations thereof and in effect ex-

tending said injunction to cover combinations of

acts which this Court expressly declined to define in

its opinion accompanying said injunction as coming

within its terms, that is to say, this Court granted a

preliminary injunction on the assumption (notwith-

standing evidence on my behalf to the contrary) that

I was maintaining pressure by the use of the tight
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head, declining expressly in the opinion accompany-

ing said injunction to say whether or not the method I

admitted using and described in my sworn answer and

affidavit, namely, a method in which the tight head

[247] was not used to maintain pressure during

the setting of the cement constituted infringement

and cause within the terms of said injunction. The

preliminary injunction thus when first issued, as ex-

plained in the opinion of this Court, was in effect

against the use of the tight head to maintain pres-

sure during the setting of the cement in combination

with the other elements; the injunction as now de-

fined in the opinion of March 3, 1924, is extended

to cover my operations of cementing in which the

tight head is not used. The preliminary injunction

as first issued certainly did not in terms reach the

process I was using (the Court declined to pass

upon that question) and a decision appeal from said

interlocutory order whether affirming or reversing

would not and could not have reached the heart of

the controversy, hence, I took no appeal from said

interlocutory order. When, however, in said opinion

dated March 3, 1924, this Court decides matters not

passed upon on a motion for preliminary injunction,

namely, when in effect, any possible use for cementing

wells of the Inskeep Packer Plug is enjoined by this

Court, then, for the first time, I am definitely en-

joined from cementing wells by my process and must

discontinue my business completely and an appeal is

urgently required from said interlocutory order in

order that if possible the expense of long litigation

raising issues as to the validity of said Perkins
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patent not possible of presentation on the hearing

for preliminary injunction may be avoided.

I am not in this affidavit attempting to lay before

the Court fully matters requiring dissolution of the

preliminaiy injunction; evidence already in the rec-

ord on the application for preliminary injunction

and upon the hearing of the contempt will be called

to the attention of the Court for such purpose. But

the object of this sworn statement is namely, first,

to assist the Court to correct a single vital false

assumption of fact reflected in the Court's opinion

dated March 3, 1924, [248] which if correct must

require the grant or allowance of the present appli-

cation to dissolve; and second, to preserve in record

form for purpose of appeal my repeated offer

through my counsel during argument to demonstrate

the truth of such facts and to pay the Commission-

er's fee incident to such demonstration.

In its opinion dated March 3, 1924, beginning at

line 23, page 3, the Court says:

''The defendant has asserted that the column

of fluid standing above the plug, after the plug

has been forced to the bottom of the well, will

not counterbalance the pressure of the water

and cement which has been forced outside of

the casing at the bottom. He contends that this

column of water or fluid standing in the pipe

is of no service whatsoever. One has but to

work out a simple problem of physics to appre-

ciate what a tremendous amount of pressure

will be exerted by a cylindrical column of water

in wells which, in the fields of this vicinity, ex-
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tend to a depth of over four thousand feet.

The result of such a calculation justifies the

complainant in asserting that when the plug

is forced to the bottom of the well it will remain

stationary under the weight of the column of

pressure fluid, without the aid of the closed

head."

The finding of the Court that ^'when the plug is

forced to the bottom of the well it will remain sta-

tionary under the weight of the column of pressure

fluid without the use of the closed head" is contrary

to the overwhelming and uncontradicted evidence in

the case.

In my affidavit filed in answer to plaintiff's mo-

tion that I be adjudged in contempt of this court

(page 13 thereof) after testifying that the Perkins

plug will always rise in the casing and that the ce-

ment will always flow back into the casing unless the

tight head is used, and after calling the Court 's [249]

attention to the fact that Perkins does as a matter

of fact always maintain pressure by the tight head,

thus delaying the job for twenty-four hours at least,

I have testified (page 13 of my affidavit, line 29)

''I am ready at any time—^on any day the Court

will name—to demonstrate before the Court that I

can safely take the head off and rely entirely upon

my patented packer to hold the cement in position

outside of the casing. I will do that not only once

but as many times as the Court or the commissioner

of the Court may desire. Will Perkins do the

same?"
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In answer to said motion to find me guilty of con-

tempt I presented among others over thirty affida-

vits of men of the highest qualifications, long expe-

rienced in this art, familiar with both my process

and that of Perkins, the testimony of drillers, su-

perintendents of oil companies, cementers, foremen,

geologists, operators, and workmen, some of them

having as much as twenty-five years' experience,

each of these witnesses swore substantially as fol-

lows:

"In connection with this last-mentioned ad-

vantage, as I have stated, with the use of the

Perkins plug it is impossible to remove the tight

head after the cement is in position outside of the

casing because the cement is only retained in posi-

tion outside of the casing by pump pressure and

the sealing off the top of the casing by such tight

head. The weight of the column of mud within

the casing cannot alone hold the cement in posi-

tion outside of the casing. This can be demon-

strated before the Court by requesting Perkins

to cement a well in the presence of the Court,

and when the cement is in position to remove

the head. Perkins cannot do it. Then let the

Court make the same request of defendant

Owen. He will cement the well and immedi-

ately renwDve the head relying not upon mud
pressure, whether by pump or by the weight of

the column of mud in the casing, but relying

upon the patented features of his specially

[250] constructed packer which wedges it

tightly in the bottom of the casing and holds it
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firmly against the weight of the column of

•cement outside of the casing. It is, of course,

ridiculous to talk of removing the column of

mud inside of the casing ahove the packer for

any purpose, experimental or otherwise."

During the argument my counsel made the fol-

lowing statement and offer on my behalf

:

''The tendency of the cement would be to

flow back into the well and seek its level on the

inside of the casing, and it would be under very

great pressure. Now, how does Perkins keep it

from coming back? He has no method but the

.tight head. Defendant has the dogs on his

plug. Paul Paine may say all he wants to that

those dogs will not hold, but we offer and have

offered to demonstrate in the field as many
times as the Court's commissioner desires to

see, and we are willing to stand the costs of

that commissioner to go out into the field, and

we will show that that plug does hold, and our

testimony on that point is not controverted.

We will go out and take the head off a well and

show your Honor or your commissioner that

the plug will hold. We will do that a dozen

times. We challenge Mr. Perkins to pump his

cement four or five hundred feet outside of the

casing, which Paul Paine says is normal, and

then take the head off. He cannot do it."

Again, at page 103 of said arguments before the

Court on said contempt, my counsel said:

** Counsel cannot contend that that claim

means the weight of the column above the plug,
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because if it does then he has given us an in-

operative process. A patent is not granted for

suggesting a problem, it is for solving one, and

unless that tight head is implied in that patent,

unless you construe that to mean holding [251]

under pressure by a tight head, then the Per-

kins patent is worthless and inoperative, be-

cause Mr. Perkins cannot take his head off,

under normal conditions, at the present time.

The evidence he has put in about taking off the

head in olden times may contain this half truth

:

If you have a very small amount of cement, a

few sacks, and you put it down in a casing,

there is not the high column that there is in

a deep well outside the casing and it may stay

around near the bottom. Put enough inside

and some of it will flow up on the outside. It

is possible that if a small amount of cement is

put in and you succeed in being able to set your

casing in the bottom it may operate in that way

;

but in order to be a practical process it has got

to be used, in the oil fields, in a practical way,

and Mr. Perkins present usage of keeping on

his head and not daring to accept our challenge

to take that head off shows that he cannot take

it off."

In fact, your Honor found in the opinion upon

the granting of the preliminary injunction (page 6,

line 27) that in the Perkins process "the pressure

above the top plug was maintained by shutting off

the stop-cocks leading to the pump on the tight head.
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and the well was allowed to stand undisturbed until

the cement had set."

The fact is as found by the Court, as admitted on

the prior hearing of the preliminary injunction, as

established by overwhelming evidence, as not denied,

that Perkins does use the tight head to maintain

pressure during the setting of the cement, there is

therefore no reason or occasion for the Court's as-

sumption that the weight of a column of fluid above

the plug will hold it in position, the evidence already

of record in fact demonstrates the contrary. [252]

The injunction as lately construed by this Court

will work irreparable injury to me in that my oil

well cementing business will be entirely destroyed,

and it is in view of this fact and the clear oversight

and mistake of the Court as to the weight of the

evidence that I now again earnestly urge that I be

permitted to demonstrate the truth of such uncon-

troverted evidence, that the tight head is absolutely

necessary in the Perkins process to maintain pres-

sure during the setting of the cement and that the

weight of a column of fluid in the casing above the

plug is not the equivalent of such tight head, and

would be totally ineffective to maintain the cement

in its position outside the casing during setting. If

this fact is once shown to be clearly established it

will be shown to follow as a matter of uncontro-

vertible law that I have not violated the injunction

or infringed the patent, and that consequently no

injunction should be issued against me, and that the

same should be immediately dissolved, because I

have omitted the last step of the Perkins claim and
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I have substituted nothing as an equivalent there-

for.

J. M. OWEN.

Subscribed and sworn to before me this 5th day

of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [253]

[Endorsed] : (Title of Court and Cause.) Notice

of and Application to Dissolve Preliminary Injunc-

tion and Affidavit in Support Thereof. Received

copy of the within papers this 5th day of March,

1924. Leonard S. Lyon, Attorney for Plaintiff.

Filed Mar. 6, 1924. Chas. N. Williams, Clerk. By
L. J. Cordes, Deputy Clerk. Westall and Wallace,

Patent Lawyers, Suite 611 California Bank Build-

ing, 629 South Spring Street, Los Angeles, Calif.,

Attorneys for Defendant. [254]

(Title of Court and Cause.)

NOTICE OF APPLICATION TO DISSOLVE
PRELIMINARY INJUNCTION.

To the Above-named Plaintiff and to Frederick S.

Lyon, Leonard S. Lyon and Henry S. Rich-

mond, Its Solicitors and Counsel:

Please take notice that on Monday the 17th day

of March, 1924, at the hour of 10 o'clock A. M., or

^s soon thereafter as counsel can be heard, before

the Honorable William P. James, United States
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District Judge, in the courtroom usually occupied

by said Judge and by the District Court of the

United States, Southern District of California,

Southern Division, at the Federal Building, Los

Angeles, California, we shall on behalf of the above-

named defendant move that the preliminary in-

junction heretofore issued herein on the 27th day

of August, 1923, as the same is interpreted, ex-

plained, and construed by the opinions of said

'Court dated respectively, on the 23d day of Au-

gust, 1923, and the 3d day of March, 1924, and by

any construction or interpretation stated, an-

nounced, or ordered by the Court in adjudication

or passing upon the petition of defendant that the

Court construe said preliminary injunction and

decide whether certain proposed processes num-
bers 1 to 5, inclusive, described in said petition to

construe are within the meaning, scope, and intent

of said injunction (which said petition to construe

is filed and notice for hearing coincidently here-

with) be dissolved, set aside, and vacated.

Take notice also that upon this motion defendant

will rely upon the files, records, and proceedings

in the above-entitled [255] cause and particu-

larly upon the records, proceedings, and evidence

relied upon or used on said application for said

injunction and upon the motion that defendant be

punished for contempt for violating said injunc-

tion as well as upon said two opinions and the

orders of this Court entered in pursuance thereof;

upon the affidavit of J. M. Owen attached to the

motion heretofore made that said preliminary in-
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junction be dissolved and upon said petition of de-

fendant that the Court construe said injunction.

Take notice also that said motion will be based

upon the ground that it appears by said records,

papers, and proceedings aforesaid, that this de-

lendant has not infringed nor threatened to in-

ifringe said patent, but has been, on the contrary,

at all times engaged and is now engaged solely in

a noninfringing business, and that the issuance

of said injunction was ill advised and an abuse of

discretion; and on the further ground that it

clearly appears of record that defendant has only

used a process which on the face of said record

he is shown to be entitled to use as a member of

the public; and upon the further ground that on the

granting and interpretation of said injunction

said Court has committed sundry vital errors of

both law and fact.

Dated this 12th day of March, 1924.

WjESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant. [256]

BRIEF OF POINTS AND AUTHORITIES
UPON WHICH MOVENT SHALL RELY.

(Rule 10).

All authorities heretofore called to the atten-

tion of the Court on motion for preliminary in-

junction and upon motion that defendant be pun-
ished for contempt in violating the same. Walker
on Patents, 5th ed.. Sec. 659, and cases cited. [257]
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(Title of Court and Cause.)

AFFIDAVIT OF SERVICE.

State of California,

County of Los Angeles,—ss.

Joseph F. Westall, being first duly sworn, doth

depose and say that on the 12th day of March, 1924,

at about the hour of 3:50 o'clock P. M., on said

day, he called personally at the office of Frederick

:S. Lyon, Leonard S. Lyon, and Henry S. Rich-

mond, solicitors for plaintiff in the above-entitled

cause and served the foregoing and attached notice

of application to dissolve preliminary injunction

upon said solicitors for plaintiff by leaving a true

copy thereof with Mr. Leonard S. Lyon, who in

affiant's presence handed the same to Mr. Frederick

S. Lyon and Mr. Henry S. Richmond, above named.

JOSEPH F. WESTALL.

Sulbscribed and sworn to before me this 12th day
of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [258]

[Endorsed] : (Title of Court and Cause.) No-
tice of Application to Dissolve Preliminary Injunc-
tion. Affidavit of Service Affidavit of Service At-
tached. Filed Mar. 13. 1924. Chas. N. Williams,
Clerk. By L. J. Cordes, Deputy Clerk. Westall
and Wallace, Patent Lawyers, Suite 611 California
Bank Building, 629 South Spring Street, Los An-
geles, 'Calif., Attorneys for Defendant. [259]
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(Title of 'Court and Cause.)

REPORTER'S TRANSCRIPT

on

MOTION TO DISSOLVE PRELIMINARY IN-

JUNCTION, AND PETITION FOR RE-
HEARING.

APPEARANCES:
For Plaintiff: Messrs. LYON & LYON, By L. S.

LYON, Esq.

For Defendant: Messrs. WESTALL & WALL-
ACE, By JOSEPH F. WESTALL, Esq.

[260]

Los Angeles, California, Monday, March 10, 1924.

10:30 A. M.

The CLERK.—Perkins Oil Well Cementing

Company vs. J. M. Owen.

Mr. WESTALL.—Ready. What motion is

that?

The CLERK.—That is a hearing on an applica-

tion to dissolve the preliminary injunction and a

petition for rehearing.

Mr. WEISTALL.—The motion to dissolve the

injunction may be continued for one week, if the

Court please.

Mr. L. S. LYON.—^We object to the continuance.

Counsel has an engagement in San Francisco to

take depositions in a matter there beginning next

Monday morning, which will last for ten days, and

I don't know of any ground for a continuance.
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We were noticed for hearing on this motion this

morning.

Mr. WESTALL.—I will say this: that there are

other matters that I wish to bring up and submit

in connection with that matter of the injunction,

and it may go off calendar and I will serve a new

notice, if the Court please. I don't care to have

the Court pass upon it now. Concerning what

counsel said about being in San Francisco, there

are three attorneys of record in this case for the

plaintiff, Frederick S. Lyon, Henry S. Eichmond

and Leonard S. Lyon, any one of whom is suffi-

ciently familiar with the case to argue the matter

of the dissolution of the injunction.

Mr. L. S. LYON.—I have had the matter entirely

in hand, may it please the Court.

The COURT.—Shall I continue it over for ten

days?

Mr. WESTALL.—The situation is this, your

Honor: The motion to dissolve the injimction is a

necessary procedure in order to lay the basis for

an appeal, because as I understand it we have no
appeal from the civil contempt matter, and for that

reason we are very anxious to have it disposed of

as soon as possible so that we may take our appeal.

It is a matter of procedure so that we can get a
decision by October. For that reason I would like

to have it come up next week. Your Honor has
already [261] been over the ground pretty
thoroughly, and I don't think it will take very long.

I think counsel's suggestion of delay is not really

one which the Court should recognize.
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Mr. L. S. LYON.—I am not asking for the delay.

I am here ready to proceed this morning. We were

noticed to appear in court on the motion filed for

this morning.

Mr. WESTALL.—I would have to make another

motion to dissolve, and then we would have to go

over the whole thing again in order to present the

new matter that I have in mind.

Mr. L. S. LYON.—I ask, if it is going to he con-

tinued, that it be continued for three weeks, be-

cause this other matter has been set for a month for

hearing in San Francisco.

The COURT.—The moving party can choose as

to whether it shall go off the calendar or be con-

tinued. It has been suggested it go off the calen-

dar.

Mr. WESTALL.—Yes; let it go off of the calen-

dar and I will serve a new notice.

The COURT.—Very well, but it should be dis-

missed rather than go off calendar, as it is a

motion to dissolve. The motion should be dis-

missed without prejudice.

Mr. WESTALL.—Let it be dismissed without

prejudice then, your Honor.

The COURT.—Very well.

(Short recess, while the Court's attention was'

directed to other matters.)

The COURT.—Perkins Oil Well Cementing

Company vs. Owen.

Mr. WESTALL.—If the Court please, this is an

application for a rehearing in the Owen case, I

would like to state, to begin with, that I had my
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first patent case in this court beginning in May,

1913, and for a period of eleven years I have only

presented two petitions for rehearing in patent

cases. The reason that I have not presented more

is that usually these patent cases are thoroughly

briefed and most thoroughly argued in court, and

it is very seldom that any point is overlooked.

[262] I want to make that statement to start with

as an assurance to the Court that I do not and

never have filed petitions for rehearing simply to

rehash things that have already been gone over by

the Court. Of course such procedure would be im-

proper. This petition raises a point which has

not been passed upon or called to the attention of

the 'Court in any manner, according to my belief.

Y^ur Honor will remember that in chambers last

week when I called the Court's attention to the

fact that apparently the order on the application

to amend was overlooked I spoke informally to

the 'Court about the proposed petition for rehear-

ing, and outlined very briefly what the point was,

and your Honor stated that you had been over that

and did not think that it should be gone over

again, remarking that there has got to be some end
to the arguments in these cases. I have not, in

this petition for rehearing, brought up that point

at all. I have allowed your Honor's informal de-

cision to stand and will not raise it here.

The point that I now raise is a point however of

such compelling importance that it seems to me
to disregard it would be such a clear injustice that

I could not, in justice to your Honor, who is at-

tempting to dispense justice, and to my client who
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is attempting to obtain justice, refrain from call-

ing it to the attention of the Court in this manner.

The COURT.—You might he subject to some

criticism for not having raised it before, if it is a

new point.

Mr. WESTALL.—Your Honor will understand

when I present it

—

The COURT.—I don't wish to be discourteous

at all, and I don't intend it as such, but here is a

matter in which a preliminary injunction is issued.

The attitude of the defendant, as I suggested in

the opinion, in the face of the injunction, with a

$50,000 bond protecting him against any damage

if it is finally determined on appeal that this in-

jimction should not have been issued, ample pro-

tection by a bond which is entirely good, that is,

no question is raised about it, is that he proceeds

[263] in a manner to avoid the injimction and

yet use, as I suggested, the essence of the patent

on the face of it and as far as we have gone. If

you had had your issues framed, this case could have

been tried this term, so it is not because of the

crowded condition of the calendar that you are

not able to get to trial. You could have had a

speedy trial of the main issues in the case and had
the case finally determined here. With all this

protection, seemingly the defendant is assiduously

attempting to use this patent. He is not represent-

ing to the other side that he is responsible so that

he can respond to them, and yet they are protecting

him. On a preliminary injunction it seems to me
naturally a Court is not going to be very patient

under those circimistances and listen to technical
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arguments as opposed to it, especially where you

come in now and say that you have a so-to-speak

brand new point. You have been arguing this

thing over almost for days, to and fro, back and

forth, up and down, and briefs have been filed. I

have given a great deal of time to the case and

have given very careful study to the proposition.

Mr. WESTALL.—I am sure your Honor has.

The COURT.—I haven't finally decided the case.

I couldn't finally decide it until the issue is tried by

evidence or otherwise finally submitted to me upon a

final trial of the case. I may decide the case your

way, or I may not; I don't know; but you are not

foreclosed now. And why this struggle against the

preliminary injunction where you have the pro-

tection that you have?

Mr. WESTALL.—In the first place, your Honor,

that $50,000 is no adequate protection whatever to

this defendant if he is compelled to entirely cease

his business, and there will be an application to

increase that bond. The business would be abso-

lutely destroyed. [264]

The COURT.—The bond was in amount satisfac-

tory to you, because I asked you the direct ques-

tion what bond you would be satisfied with in this

case.

Mr. WESTALL.—Under the circumstances as

we interpreted the injunction at that time it would

have been more than adequate, but as we under-

stand the injunction now it won't be adequate at

all.

The COURT.—That is a matter that is open to

you, to increase the bond if the circumstances
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justify it, of course, and the discretion of the

,Court would be exercised in your direction for

over-production rather than to figure it closely.

Mr. WESTALL.—I won't answer, of course,

your Honor's statement of the reasons and con-

siderations that you had in mind, hut I simply want

to assure your Honor that in my opinion and sin-

cerely I believe there is a fallacy in your Honor's

conclusion—otherwise we wouldn't be taking this

appeal—^that we have not acted in good faith and

have approached as near the line as we could. I

am just as sure of that as I am of what my name
is.

The COURT.—In speaking of good faith, I do

not mean by that a qualified criminal intent to vio-

late an order. I acquitted the defendant of any
criminal intent in the case. I suppose it is the

experience in patent cases—^my experience has not

been extensive, as you know—that a person engaged
in operations which are charged to be infringements

naturally tries to avoid the patent; but at this

stage of the proceedings I think the plaintiff should
wait and rest his case upon the evidence which he
is finally to submit when the Court finally tries

his case, where he is afforded protection.

Mr. WESTALL.—The position, briefly, that we
take is that a patent claim is just like the descrip-
tion of a piece of real estate: It covers just so
much ground and no more; and the defendant's
right as a member of the public to use those things
that are not within the claim is just as sacred as
for the plaintiff to use what is within the claim,
and he is entitled to protection in that. When he
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is enjoined against infringement, [265] all he

can do is to construe the claim, get the advice of

counsel, and endeavor to construe the opinion of

the Court and to find out where the line is drawn.

Sometimes there are hundreds of patents granted

on the same general subject matter, and unless a

patent claim was carefully construed there would

he the utmost confusion. Every claim must stand

or fall upon its own terms. That was our argu-

ment. But we are talking ahout matters that don't

come within this petition for rehearing at all. It

won't take me ten minutes to explain the situation,

probably not five minutes, and I think your Honor
vdll see at a glance the injustice of charging this

defendant with all of the costs of plaintiff in filing

certain affidavits and presenting those matters to

the Court. The ground is this: It was not neces-

sary to do any of those things at all. Why? Be-

cause the defendant came into court and filed a

sworn answer. He set up drawings showing ex-

actly what he was doing. He filed affidavits con-

fessing freely and clearly every detail of his pro-

cess. He said, for instance, that he secured circu-

lation; that he pumped the mud down through the

casing and up outside of the casing ; that he put in

cement; that he put in a plug; that he pumped in

pressure fluid on top, and the only issue on that

was. Did he use the tight head to maintain pres-

sure"? There was a great deal of evidence, your
Honor will remember, as to whether or not he
closed or left open the stop-cocks on the head, and
the 'contention was that he had to maintain that
pressure on the tight head because if he didn't
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neither the pressure fluid nor the dogs would hold

;

that the plug would come up.

Your Honor will remember that this was the

decision, and I am quoting from the Court's

opinion

:

'

' Considering all of the circumstances shown,

and if it be conceded that under Claim 2 the

holding of the pressure while the cement is set-

ting is an indispensable step in the process, as

to which a definite decision need not now be

announced, the conflict of that evidence may
well be resolved in favor of the plaintiff."

[266]

In other words, there was an issue as to whether

he used the tight head, and your Honor decided,

in view of the conflict of evidence, that he had, and

issued an injunction on the theory that he used

the tight head to maintain pressure, your Honor
expressly stating in the opinion, or implying, that

you would not pass upon the result of leaving off

the tight head.

The COURT.—And upon the contempt hearing

we went into that question again.

Mr. WESTALL.—I am explaining what the de-

cision was. I haven't gone into that question on

the contempt hearing, that I recall, and I think

your Honor will agree with me.

The plaintiff went into the oil fields beginning

about the 30th of August, employed detectives, and
up until November, a period of about three months,
watched the defendant and followed him around,

and judging from the bills that were presented
before the Master the other day, they must have
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had a detective back of every derrick in the oil

fields with a spyglass. What were they looking

for? They were endeavoring to find that their

witnesses told the truth that this defendant had

used the tight head, because there wasn't any con-

flict at all about his dispensing with the tight head.

They did that for three months, running up big

bills, in the endeavor, apparently, to find that the

defendant had lied when he came into court in the

first place, and had told an untruth when he said

he didn't use the tight head. The result of all that

investigation was to find out that their own wit-

nesses had told the untruth and that this defendant

had always told the truth as to what he was using.

What was the necessity of any such procedure?

At the time this injunction was handed down if

your Honor had said that ''this Court decides

whether he uses the tight head or whether he

doesn't use the tight head he is infringing," it

would have ended the whole controversy, and if

counsel was not satisfied with that and believed

that the dispensing with the tight head constituted

infringement just the same why wouldn't the sim-

ple [267] matter of calling the attention of the

Court to the fact that ''this opinion does not cover

the whole situation" do? "We would like a fur-

ther opinion or finding," which the Court expressly

declined to find, namely, that even if he didn't use
the tight head that that constituted an infringe-

ment." There was no occasion whatever to gx>

into the oil field and spend three, four, or five

thousand dollars, something over three thousand
dollars, to find out whether he used the tight head.
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When that evidence came in it showed he told the

truth, that he told the truth, that he dispensed with

the tight head in every instance except one case, I

believe, where they found the plug pumped right

through and didn't stop for anything, which your

Honor didn't even mention.

So we say in this petition it is unjust to impose

upon this defendant the costs borne by plaintiff in

proving to itself through a period of some three

In'onths after the granting of the injunction that

this defendant had told the truth as to the nonuse

of the tight head and that plaintiff's witnesses had

not told the truth. "That is further unjust to

this defendant to impose upon him the cost and

expense borne by plaintiff in what is obviously and

clearly an attempt to find some instance in which

he had used the tight head and which was entirely

unsuccessful because this defendant's testimony

was at all times true." This is not a case where

there was any secretiveness or any trouble at all

about the defendant admitting it. He came in and

swore to his answer as to what he was doing. He
filed affidavits and his counsel was at all times will-

ing to stipulate what he was doing in the oil fields,,

and counsel knew at the very beginning of the time

they hired their detectives on August 30 that he

was cementing wells, because his apparatus was

going back and forth to the oil fields. So I say it

would be the greatest injustice to now impose all

of that cost on this defendant. It might be proper

to impose a certain proportion for the hearing in

court [268] and counsel fees relating to that

hearing; but why the three months' delay and why
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all of these wells? One of them would have been

snffiicient in view of the admissions of counsel and

of the witness in court. We submit that it would

be very unjust to now impose all of that cost upon

this defendant when he was so free and open in

admitting what he was doing from the very begin-

ning.

Mr. L. S. LYON.—May the Court please, the peti-

tion has narrowed down evidently to the matter of

the costs, or award of expenses for detectives' ser-

vices. It seems to me that it is untimely at this

time to bring that up in this form. The expenses

have already been shown, and the plaintiff has

closed its opening showing before the Master. The

bills are all in and the reports of everybody who did

any work on the case are there, the canceled checks

and all that. If the expenses that are awarded by

the Master appear to the Court to be more than the

Court contemplated, why, when the Court settles

the amount of the penalty the Court can take care

of that. It would be my thought that the matter

could be handled after all of that data is reported

by the Master.

I might say that it was necessary for the plaintiff,

In order to instigate a contempt proceeding, to show

what the defendant was doing. The defendant's an-

swer was filed before the injunction was issued and

therefore he hadn't admitted anything at that time.

He never admitted anything about what he was

doing until after the contempt proceedings were

started and our showing was made. It was neces-

sary to show more than one well, because this de-
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fendant has a practice of claiming it was an accident

whenever he is pinned down real close; that the

work on a particular well is an accident, and that

that is not in accord with his practice.

As to his being willing to stipulate, certainly you

cannot start a contempt proceeding in court by

going to the other side and asking them to stipulate.

We had a similar situation to that [269] in A4-
B62. After the issuance of an injunction the de-

fendant modified its device and sold the new form

of device openly. There was no concealment. They

sold in every store that carried Union Tool Com-

pany products in the country. The plaintiff pro-

ceeded to obtain affidavits to that effect, affidavits

of detectives and others, that those devices were

coming from the Union Tool Company and were

being sold. As soon as those affidavits were pre-

sented to the Court a stipulation was actually made

in that case, not merely the defendant saying he

would have made them, or after he was adjudged

in contempt, but prior to that a stipulation was

made and identified in court. Judge Bledsoe, in

holding the defendant in contempt of court, awarded

all those expenses as reasonable expenses of the pro-

ceeding, and upon appeal on that very point to the

Circuit Court of Appeals of this Circuit, which is

reported in 261 Fed. 431, the Circuit Court of

Appeals affirmed that award of $2,500 as the ex-

pense, and the only expenses shown were by those

affidavits of the expense of getting the evidence. In

that connection, we have no bill for $3,000 for de-

tective's fees; the bill is in the evidence before the
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Master, and the reports of each of the detectives

that worked on the job, as far as we have them, and

it isn't even half of $3,000.

As your Honor had occasion to say in your opin-

ion, the Court is not going to he sedulous to protect

the defendant under these circumstances, but is

going to award the plaintiff all reasonable expenses.

When the matter comes back from the Master, if

your Honor finds that those items are more than

you contemplated or are unreasonable, then will be

the time to take care of them; but certainly, under

the authorities, and certainly in fairness and in con-

templation of this type of procedure, the plaintiff

is entitled and should be entitled, as your Honor

found, to the reasonable expenses actually paid for

watching and detecting these infringing acts. [270]

There are not any expenses charged, or attempted

to be charged, excepting those actually incurred,

and those were in every respect reasonable, as your

Honor will see when the detail is reported by the

Master.

Mr. WESTALL.—In reply I will state to your

Honor that in a case which is still pending before

Judge Bledsoe counsel did not proceed in this man-

ner. He came to me and said, ''We understand you

are still making those gas traps. What is the con-

struction of those gas-traps r' He said, "We are

going to institute contempt proceedings." I said,

''Come over and we will give you blue-prints of

them. 'Come up to the shop and we will show them

to you and we will help you get all of the evidence
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you want, and we will go to court and consent this

be submitted to the Court."

That was a precedent that counsel might have fol-

lowed. We had no expectation he was going to in-

stitute contempt proceedings, because we believed

our position when we did not use the tight head was

absolutely unassailable. Under those circumstances

if counsel had said, "Are you still cementing wells'?"

we would have said yes. "What process are you

using?" "Why, the one we have been using, vdth-

out the tight head." All that would have been

needed would have been a request, and we would

have granted it. Instead of that, they went into the

oil fields, in the hope that they could find that we
were using this tight head.

Mr. L. S. LYON.—^There is no showing to that

effect.

Mr. WESTALL.—I don't wish to take up any

further time of the Court except to say the amount

they are asking for here is $3,155 for all bills, and

they have also suggested a further lump sum be-

cause of other trouble they have had.

Mr. L. S. LYON.—That is not all detective fees

or preparation.

Mr. WESTALL.—It is a large amount for prep-

aration, for conferences and preparing affidavits

which were absolutely unnecessary under the ad-

missions we made to the Court.

The COURT.—The petition is denied.

Mr. WESTALL.—We take an exception.

(Hearing adjourned) [271]
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[Endorsed] : (Title of Court and Cause.) Re-

porter's Transcript on Motion to Dissolve Prelim-

inary Injunction and Petition for Rehearing. Los

Angeles, California, March 10, 1924 Filed Mar.

25, 1924. Chas. N. Williams, Clerk. By L. J.

Cordes, Deputy Clerk. John P. Doyle, Shorthand

Reporter and Notary, Suite 507 Bank of Italy In-

ternational Building, Los Angeles, California.

Main 2896. [272]

At a stated term, to wit, the January Term, A. D.

1924, of the District Court of the United States

of America, within and for the Southern Divi-

sion of the Southern District of California,

held at the courtroom thereof, in the city of

Los Angeles on Monday, the 10th day of March,

in the year of our Lord one thousand nine hun-

dred and twenty-four. Present: The Honor-

able Wm. P. James, District Judge.

No. G.-114-T.—Eq.

PERKINS OIL WELL CEMENTING CO.,

Plaintiff,

vs.

J. M. OWEN,
Defendant.

MINUTES OF COURT—MARCH 10, 1924—

ORDER DENYING APPLICATION TO
DISSOLVE PRELIMINARY INJUNCTION
AND PETITION FOR REHEARING.

This cause coming before the Court at this time
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for hearing on application to dissolve preliminary

injunction and for petition for rehearing; Leonard

S. Lyon, Esq., appearing as counsel for the plain-

tiff and Jos. F. Westall, Esq., appearing as counsel

for the defendant, and said Jos. P. Westall, Esq.,

having thereupon argued to the Court on behalf of

the defendant, it is by the Court ordered that the ap-

plication to dissolve preliminary injunction is de-

nied without prejudice and the petition for a rehear-

ing be and is hereby denied, an exception is noted for

defendant to ruling of court. [273]

(Title of Court and cause.)

NOTICE OF MOTION TO CONSTRUE IN-

JUNCTION.

To the Above-named Plaintiff and to Messrs. Fred-

erick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Its Solicitors and Counsel:

Please take notice that on Monday, the 17th day

of March, 1924, at the hour of 10 o'clock A. M., or

as soon thereafter as counsel can be heard, before

the Honorable William P. James, Judge of said

court, in the room usually occupied by him as a

courtroom in the Federal Building, in the city of

Los Angeles, county of Los Angeles, and State of

California, we shall, on behalf of the above-named

defendant move that the prayer of the attached

petition for an order construing the preliminary in-

junction heretofore entered herein and incidental

relief be granted.
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Said motion will be made upon the files, records,

and proceedings in the above-entitled cause (includ-

ing the opinion of the Court heretofore rendered

construing said preliminary injunction) including

also all exhibits and documentary evidence of every

kind used in connection with the hearing upon the

preliminary injunction and the verified petition

hereto attached, and will be based upon all the

grounds set forth in the attached verified petition.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

Dated March 12, 1924. [274]

BRIEF OF POINTS AND AUTHORITIES
UPON WHICH MOVENT SHALL RELY.

(Local Rule 10.)

Defendant is entitled to the judgment of the

court prayed in said petition:

Kalamazoo Loose Leaf Binder Co. vs. Proud-

fit Loose Leaf Co. et al., 243 Fed. 895, and

authorities therein referred to and cited.

Kauffman vs. Williams et al., D.-37—Equity,

U. S. District Court, Southern District of

California, Southern Division. [275]
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(Title of Court and cause.)

PETITION OF DEFENDANT THAT THE
COURT CONSTRUE THE PRELIMINARY
INJUNCTION HERETOFORE GRANTED
IN THIS CAUSE AND THAT THE COURT
DECIDE AND DETERMINE WHETHER
OR NOT CERTAIN PROPOSED PRO-
CESSES ARE OPEN FOR DEFENDANT
TO USE UNDER SAID INJUNCTION OR
NOT, AND WHETHER THEY ARE
COVERED AND PROHIBITED BY SAID
INJUNCTION.

To the Honorable Judges of the District Court

of the United States, in and for the Southern

Division of the Southern District of California.

Your petitioner, J. M. Owen, the above-named

defendant, respectfully represents unto your

Honors

:

I.

That in view of the intrepretation that has been

placed upon the preliminary injunction heretofore

issued in this cause on or about the 27th day of

August, 1923, restraining this petitioner from all

acts by which plaintiff's patent rights are infringed,

which interpretation was placed upon said injunc-

tion in and by the opinion of this court dated the

3rd day of March, 1924, and the order entered

thereon finding this defendant and your petitioner

guilty of contempt in violating said injunction,

your petitioner is uncertain as to the meaning, scope,
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and effect of said injunction, and while he strongly

surmises that said injunction as thus interpreted

may in effect prohibit him from using any practi-

cable or feasible process for cementing oil wells

through casing, he has no [276^] means of know-

ing positively whether or not such is the fact, and

hesitates to attempt to carry on an oil well cement-

ing business without further interpretation by this

court of the meaning, scope, and effect of said in-

junction.

II.

That without such further information from this

court as to the scope and effect of said injunction

intended by this court, this defendant may mis-

takenly cease all cementing operations, when it was

not the intent of this court by said injunction that

such result should follow; again he may mistakenly

suppose that some feasible process of cementing is

still open to him and may upon using it again be

found guilty of violating said injunction. For these

and other reasons and particularly those set forth

in subsequent paragraphs of this petition it is

deemed urgently necessary in the interest of justice

to this defendant that the precise acts which said

injunction prohibits should be known to your peti-

tioner.

III.

That when said preliminary injunction was

granted your petitioner did not apply to this court

for leave to give bond as security to plaintiff in lieu

of said injunction (which under the law was his

legal right), for the reason that as this defendant
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then understood the meaning, effect, and scope of

said injunction, as the same was explained to him
by his counsel, such injunction did not prohibit his

continuing use of the process he was then actually

using, but only prohibited acts which the court

mistakenly supposed (owing to perjured or mis-

taken testimony on behalf of plaintiff) he was

using; i. e. your petitioner believed that he was re-

strained from using a process in which the [277]

tight head was used for "holding the cement in

position under water pressure until the cement

hardened" (the last step of the claim); and that

by not using the tight head he was not infringing

the patent nor violating said injunction, this court

having expressly declined in said opinion granting

said injunction to determine as a matter of law

whether or not the last step was an indispensable

step of the process in the court's opinion, and

whether or not the omission to use the tight head

constituted the omission of said step. Your peti-

tioner, therefore represents to your Honors that his

failure to apply to the court for leave to give bond

in lieu of the injunction was caused by the omission

of this court to find that the acts which your peti-

tioner admitted to have done on and prior to the

hearing of said application for injunction consti-

tuted infringement, and, owing to the failure of

this court to definitely enjoin such admitted acts

and owing to the fact that the court only enjoined

defendant generally from infringement without

fully defining what the court had in mind as con-

stituting infringement, and because the court did
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not state clearly that this defendant (your peti-

tioner) was prohibited from cementing oil wells

under the Inskeep patent as fully admitted and

described in your petitioner's affidavit and sworn

answer in opposition to the application for such

preliminary injunction and that the use of said Ins-

keep packer plug constituted infringement and was

enjoined ; and because the court in its opinion (next

to the last paragraph thereof) declined expressly

to decide whether or not the last step of the claim

was an indispensable step and whether or not the

omission to use the tight head constituted the use

of said last step.

IV.
'

That, in view of the fact that this court in its

interpretation of said preliminary injunction on

said contempt proceedings (see opinion dated March

3, 1924) has found infringement by [278] your

petitioner notwithstanding the fact that much of

the language of the claim in issue (claim 2) of the

patent in suit admittedly does not describe the

process which has been used by your petitioner,

and which has been held on such contempt pro-

ceedings to constitute infringement, particularly the

word "water" when defendant admittedly uses

''mud"; and particularly also the language "the

water being separated from the cement by a suit-

able barrier,
'

' when defendant uses no barrier what-

ever to separate water from cement (not to speak

of defendant's contention that the words of said

claim "and holding the cement in position under

water pressure until the cement hardens," con-
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strued in the light of the proceedings before the

Patent Office on which said patent was granted as

well as on the specification and drawings of said

patent in suit itself, do not describe any part of the

process shown or admitted to have been used by

defendant)—and in view of all these facts that these

differences between defendant's process and that

described in the language of the claim have, in said

interpretation of said injunction, been held im-

material, your petitioner is uncertain as to whether

or not any other or more of the language of said

claim is (within the meaning of said injunction)

also immaterial; and if so what language or what

part of such language is so immaterial, and your

petitioner represents that in view of such un-

certainty he cannot safely proceed to cement wells

through casing by any feasible method knovni to

him or known to the art, as every such feasible

method must use at least two or more of the steps

mentioned in said claim.

V.

That if the scope and intended effect of said in-

junction is to restrain your petitioner from the use

of any practicable or feasible process of cementing

oil wells through casing [279] then the bond

furnished by plaintiff on the granting of said pre-

liminary injunction (which bond is in the penal sum

of $50,000.00) is insufficient to adequately protect

your petitioner and this defendant will be compelled

to entirely cease his oil well cementing business

through casing, and it will be necessary that im-

mediate steps be taken on his behalf to apprise the
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the court of the insufficiency of said bond and to

apply to the court or have the penal amount

thereof increased; but if, on the contrary, there is

still open to your petitioner one or more practical

or feasible methods or processes by which oil wells

may be cemented through casing then such bond

may be ample. Accordingly, your petitioner in

succeeding paragraphs hereof sets forth and de-

scribes five certain processes which he at present

knows or believes feasible for use in cementing

wells through casing and each and all of which he

proposes to adopt and use if decided by this Honor-

able Court not to be within the intent and scope

of its said injunction and which said processes are

hereafter identified as Proposed Processes num-

bered 1 to 5 inclusive; and your petitioner respect-

fully requests this court in view of the premises

hereinbefore set forth to pass upon and construe

said injunction and to inform defendant whether

or not such injunction is intended to cover

said processes or any of them, and to give to your

petitioner if possible some guide or rule by which

to determine whether or not a given process is em-

braced within the spirit and intent of said injunc-

tion and is prohibited from being used by the same

:

PROPOSED PROCESS NUMBER 1:

This proposed process is characterized by the use

of each and every step of claim 2 of said patent

in suit except that mud is used for pressure fluid

instead of water as called for [280] by the claim

(a matter already perhaps sufficiently passed upon

by the court and not now material, being mentioned
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merely for the sake of completeness) and no bar-

rier whatever is used to separate any water (or

mud) from any cement, in fact no plug is used for

any purpose whatever, the mud being measured in

on top of the cement. The tight head, however,

is used to hold the cement in position under pres-

sure until the cement hardens, and, of course, the

column of fluid remaining in the casing extending

from a point at or near the bottom of the well up

to the tight head:

By way of summary, for the sake of greater

clarity, and to enable the Court to readily compare

this proposed process with the language of the claim

we set forth below the language of the claim with

the words thereof which do not properly describe

such Proposed Process number 1 in italics (that is

underscored in typewriting). The words not itali-

cized (that is not underscored in typewriting) are

correctly descriptive of this Proposed Process num-

ber 1. To indicate that mud is used in place of

water I have inserted the word "mud" in brackets

after the word "water" italicized in two places

where it occurs in the claim.

"2. The method of cementing oil wells which

consists of forcing cement down through the regu-

lar well casing by means of water (mud) pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside the

casing, and holding the cement in position under

water (mud) pressure until the cement hardens."
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PROPOSED PROCESS NUMBER 2:

In this proposed process I follow all steps of

Proposed Process number 1 immediately above

described, except that after the cement is pumped

into the casing I place on top of the cement [281]

a ball largely composed of rubber or other resi-

lient material. This ball is of such weight that it

will not sink in the cement appreciably, but it is

too heavy to rise or float in the mud to be pumped

as pressure fluid above it. The ball does not fit

the casing snugly, but has a clearance of perhaps

a half or three-eighths of an inch at all points' of

its periphery which is adjacent to the wall of the

well casing. At or near the bottom of the well casing

is a ring or flange (commonly called a baffle plate

in the art) forming a horizontal shelf or valve seat

for the ball. This ring or flange or baffle plate or

horizontal shelf extends in a plane at right angles

with the diameter of the well casing entirely around

the inside of the casing having a width at all points

of substantially an inch or more, or at least of

sufficient width so as to prevent the further down-
ward course of the ball, acting as a valve seat for

the ball.

The operation under this Proposed Process num-
ber 2 is as follows: First, a sufficient amount of

cement to cement the well is pumped into the

casing, allowing, if desired, sufficient to permit

some to remain in the bottom of the casing; sec-

ond, the ball is placed on top of the cement loosely

fitting the casing, with a clearance on all sides

between it and the casing as above described, third,

mud is pumped on top of the ball to force it down-
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ward througli the casing and the cement below it

down through the casing and up into the space

outside of the casing; fourth, when the ball conies

in contact with the ring or flange or shelf or baffle

plate or other obstacle forming its seat at or near

the bottom of the casing as above described it can-

not go further, and stalls or slows the pump ; fifth,

further pumping is then discontinued, and pressure

isi thereafter maintained by the use of the tight

head with, of course, the column of mud in the

casing below it, such pressure being maintained

imtil the cement hardens. [282]

It is unnecessary to here quote the claim for

comparison as the claim as quoted and italicized

under the Proposed Process number 1 above cor-

rectly illustrates and describes this Proposed Pro-

cess number 2 in the language of the claim, the

cement not being separated from the mud by any

barrier because of the clearance between the cir-

cumference of the ball and well casing which allows

fluid to pass around and by the ball.

PROPOSED PROCESS NUMBER 3:

This process is in all material respects the s'ame

as Proposed Process number 2 above described

except that instead of a ball partly or wholly of

rubber or other resilient material, a wad of fibrous

material, such as cement slacks, is bunched or wad-
ded or rolled together and tied by a cord or small

rope and are placed on top of the cement and be-

tween the cement and the mud used as pressure
fluid to be pumped into the casing to force the

cement into position outside of the casing. Means
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are provided such as a baffle plate, shoe guide,

shelf, flange, or other obstruction placed at or near

the bottom of the well casing and acting as a valve

seat to stop the dovniward course of such v^ad of

sacks or fibrous material thus to indicate by the

slowing or stalling of the pump that the cement is

in position outside of the casing. These cement

sacks, or fibrous material, if of sufficient volume

and made to fit the casing sufficiently tight may
constitute a barrier to separate the water from the

cement, but are not used for such purpose but only

to indicate when the cement is in desired position

outside the casing.

PROPOSED PROCESS NUMBER 4:

In this proposed process the Inskeep packer plug

is used, the same being fully described in defend-

ant's answer and affidavits in opposition to motion

to preliminary injunction heretofore filed in this

case, but such packer [283] plug is not placed

in the cement or on the cement or near the cement.

The proposed process consists of first, pmnping a

sufficient amount of cement into the casing so that

when the cement is in desired position there may
be ten or more feet of cement in the casing and a

desired amount, of course, outside the casing; sec-

ond, measuring in one hundred to two hundred feet

or more mud on top of the cement (no plug or bar-

rier of any kind being used in or on top of the ce-

ment) third, inserting one of defendant's patented

packers or plugs as above described (equipped with

spring actuated dogs to allow it to go downward

through the casing but to prevent its upward rise



312 J. M. Owen vs.

in the casing, the packer plug being imbedded in the

mud used as pressure fluid one or two hundred

feet above the cement) ; fourth, pumping, more mud
into the casing on top of the packer plug to force

it and the mud and cement below it downwardly

through the casing; fifth, when the packer plug

reaches a baffle, plate, flange, ring, or other obstruc-

tion placed in the casing one hundred or two hun-

dred or more feet above the bottom of the well its

downward progress is stopped, thus stalling the

pump or slowing its action and indicating that the

cement is in the desired position and further

pumping is then discontinued ; sixth, the tight head

is then removed or the stop-cocks on it are then

opened so that pressure by the tight head is not

used and the spring actuated dogs are relied upon

to hold pressure during the hardening of the ce-

ment.

By way of summary for the sake of greater

clarity and to enable the court to readily compare
this Proposed Process Nimiber 4 with the language

of the claim sued on, we set forth below the lan-

guage of said claim with the words therof which

do not properly describe such Proposed Process

Number 4 in italics (that is underscored in type-

writing). The words [284] not italicised (that

is not underscored in typewriting) are correctly

descriptive of this Proposed Process Number 4.

To indicate that mud is used in place of water I

have inserted the word "mud" in brackets after

the word "water" in two places where it occurs in

the claim.
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"2. The method of cementing oil wells which

consists of forcing cement down through the regu-

lar well casing by means of water (mud) pres-

sure, the water being separated from the ce-

ment by a suitable barrier, forcing the ce-

ment up outside the casing, and holding the ce-

ment in position under water (mud) pressure

until the cement hardens."

PROPOSED PROCESS NUMBER 5:

This proposed process is in all respects like that

of Proposed Process Number 4 above described, ex-

cept that instead of defendant's special packer

plug, equipped with spring actuated dogs which

permit its downward course through the casing

but prevent its rising in the casing, a plug sub-

stantially similar to that illustrated in the patent

in suit is used. Said plug fits the casing snugly,

it being in contact with the wall of said casing at

all points around the periphery of its specially

constructed leather or rubber gasket. With it it

is, of course, necessary to use the tight head to

maintain pressure during the hardening of the
cement. As described above such plug is not to

be placed in the cement, on the cement, or near the
cement, but from one hundred to two hundred
feet of mud are to be placed on top of the cement
before said packer plug is inserted in the casing.
The head must be used because the weight of the
column of fluid inside the casing will not he suffi-

cient to maintain the plug in position near the bot-
tom of the casing in the absence of the spring ac-
tuated dogs with which the packer plug is equipped.
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Again by way of summary for the sake of greater

clarity and to enable the court to readily com-

pare the Proposed Process number 5 with the

language of the claim, we set forth [285] below

the language of the claim with the words thereof

which do not properly describe such Proposed Pro-

cess Number 5 in italics (that is underscored in

typewriting). The words not in italics, (that is

not underscored in typewriting) are correctly de-

scriptive of such Proposed Process Number 5. To

indicate that mud is used in place of water I have

inserted the word "mud" in brackets after the

word "water" in two places where it occurs in the

claim.

"2. The method of cementing oil wells which

consists of forcing cement down through the regu-

lar well casing by means of water (mud) pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside the

casing, and holding the cement in position under

water (mud) pressure until the cement hardens."

WHEEEFORE YOUR PETITIONER
PRAYS

:

(1) That said injunction be made definite and
certain by a full description or definition of those

specific acts which are intended by the court to be

prohibited by said injunction and within its spirit.

(2) That this court pass upon, decide, deter-

mine, or adjudicate which, if any, of the proposed

processes numbers 1 to 5, inclusive, above described
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come within the intent and the seope of said in-

junction.

(3) That this court point out and indicate

clearly and definitely which if any of said pro-

posed processes numbered 1 to 5 inclusive above

described, do not come within the intent or mean-

ing or scope of said injunction, and that this court

order and decree accordingly.

(4) That your petitioner recover his reason-

able costs and disbursements in his behalf ex-

pended owing to the uncertainty and indefiniteness

of said injunction and the consequent necessity for

this petition.

(5) That this court grant such other and fur-

ther relief in the premises as shall seem meet.

[286]

J. M. OWEN.
WESTALL and WALLACE,

By JOSEPH F. WESTALL,
Solicitors and of 'Counsel for Petitioner.

State of California,

County of Los Angeles,—ss.

J. M. Owen, being by me first duly sworn, de-

poses and says: That he is the petitioner in the

foregoing petition, that he has read said petition

and knows the contents thereof; and that the same
is true of his own knowledge, except as to the mat-
ters which are therein stated to be upon his in-

formation and belief, and as to those matters he be-

lieves it to be true.

J. M. OWEN.
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Subscribed and sworn to before me this 12tli day

of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los An-

geles, State of California. [287]

(Title of Court and Cause.)

AFFIDAVIT OF SERVICE.

State of California,

County of Los Angeles,—ss.

Joseph F. Westall, being first duly sworn, doth

depose and say that on the 12th day of March, 1924,

at about the hour of 3:50 o'clock P. M., on said

day, he called personally at the office of Frederick

S. Lyon, Leonard S. Lyon, and Henry S. Richmond,

solicitors for plaintiff in the above-entitled cause

and served the foregoing and attached notice to con-

strue injunction and petition to construe injunc-

tion upon said solicitors for plaintiff by leaving

a true copy thereof with Mr. Leonard S. Lyon,

who in affiant's presence handed the same to Mr.

Frederick S. Lyon and Mr. Henry S. Richmond,

above named.

JOSEPH F. WESTALL.

Subscribed and sworn to before me this 12th day
of March, 1924.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los' An-

geles, State of California.
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[Endorsed]: (Title of Court and Cause.) No-

tice of Motion and Petition to Construe Injunc-

tion. Affidavit of Service Attached. Affidavit of

Service Attached. Filed Mar. 13, 1924. Chas N.

Williams, Clerk. By L. J. Cordes, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant. [288]

At a stated term, to wit, the January Term, A. D.

1924, of the District Court of the United States

of America, within and for the Southern Di-

vision of the Southern District of California,

held at the courtroom thereof, in the city of

Los Angeles on Monday, the 17th day of March,

in the year of our Lord one thousand nine

hundred and twenty-four. Present: The

Honorable WM. P. JAMES, District Judge.

No. 0.-114-T—Eq.

PERKINS OIL WELL CEMENTING CO.,

Plaintiff,

vs.

J. M. OWEN,
Defendant.

MINUTES OF COURT—MAECH 17, 1924—
HEARING.

This cause coming on at this time for hearing

on application to dissolve preliminary injunction

and hearing on motion to construe injunction;



318 /. M. Owen vs.

F. S. Lyon, Esq., and H. S. Richmond, Esq., ap-

pearing as counsel for the plaintiff and Jos. F.

Westall, Esq., appearing as counsel for the de-

fendant, on the Court's own motion the applica-

tion to dissolve preliminary injunction is dismissed

without permission given to the defendant to re-

new said motion, and an exception to said ruling

is noted for the defendant; and F. S. Lyon, Esq.,

having requested that this cause he continued for

two weeks for hearing on motion to construe the

injunction and Jos. F. Westall, Esq., having op-

posed said continuance, it is by the Court ordered

that this cause be continued to March 31st, 1924,

for hearing on motion to construe injunction as

aforesaid. [289]

(Title of Court and Cause.)

REPORTER'S TRANSCRIPT

on

APPLICATION TO DISSOLVE PRELIMI-
NARY INJUNCTION, AND MOTION TO
CONSTRUE INJUNCTION.

APPEARANCES

:

For Plaintiff: Messrs. LYON & LYON, by F. S.

LYON and HENRY S. RICH-
MOND, Esqs.

For Defendants: Messrs. WESTALL & WAL-
LACE, by JOSEPH F. WEST-
ALL, Esq. [290]
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Los Angeles, California, Monday, March 17, 1924.

10 A. M.

Mr. F. S. LYON.—In this matter, if your Honor

please, one of the motions is really a repetition of

the motion that your Honor required to be dis-

missed without prejudice last Monday because the

defendant was making the motion and was not

ready to proceed. The other is a matter which in-

volves the question of contempt which has been

already disposed of. It is virtually a petition for

rehearing. Mr. Leonard Lyon is absent in San

Francisco in the trial of a case and will be there

probably until the middle of next week, and I will

ask that the matters go over two weeks.

Mr. WESTALL.—If the Court please, there are

two motions before the Court. One is a motion

to construe the injunction.

The COURT.—^How about the continuance, Mr.
Westall ? That is the matter we are concerned with

now.

Mr. WESTALL.—That is what I am talking

about, your Honor. We oppose the continuance

for these reasons : All we want to know is what the

injunction is. The way the matter stands there

may be several methods by which we can stay in

business and cement oil wells which will not be a
violation of this Court's injunction. In this mo-
tion to construe we are simply asking the Court
what the effect and scope of that injunction is and
asking for instruction. We are not coming here
to ask the Court for leave to argue the matter at all.

If the Court will instruct us, then we will know
whether we can stay in business, whether we must
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close up our office, or whether we may contiune to

pay rent; whether we shall try to hold on to our

organization. If we are absolutely precluded from

going on with the business we would like to know it

as soon as possible. If, on the other hand, as we be-

lieve, there are several feasible methods open by
which we can cement wells we should know it. I

didn't come here and [291] and didn't intend to ask

the Court to listen to an argument, but the motion

is to construe the injunction after the 'Court has

written two opinions. Your Honor has gone over

the briefs both in the Wigle case and our argu-

ments in this Owen case, and the Court is fully

advised as to what the injunction means, and Mr.

Lyon's presence here is not necessary at all. Fur-

thermore, both Mr. Frederick S. Lyon and Mr.

Richmond here are attorneys in the case and Mr.

Frederick S. Lyon was present and took part dur-

ing the entire trial of the Wigle case and was pres-

ent also in the Owen case.

If there was anything to be understood, or the

Court wanted any advice regarding what instructions

should be given as to the scope of that injunction

either or both of these attorneys on the opposite side

would be able to do that and it seems to me unfair

to us to hold the matter in abeyance for these weeks

and not let us know what this injunction means.

The motion to dissolve the injunction if the Court

please would call for largely a repetition of the

facts and law which were argued on the matter of

contempt and on the preliminary injunction, and

while we are sure if the Court will read that over
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(and I don't believe it is necessary to any more

than read our petition and the affidavits supporting

it) that the injunction will be dissolved, v^e don't

care to take up the time of the Court to argue either

of the motions. So therefore we would ask to

submit them on the petition and the papers that are

filed and ask to have the Court rule as soon as

reasonably convenient, without listening to any argu-

ment at all.

Mr. F, S. LYON.—If your Honor please, that

would be a very unusual situation. I am very well

aware that Mr. Leonard S. Lyon, if he were

present, would be prepared on this motion to con-

strue the injunction so filed, and to present to your

Honor many reasons why such motion should not be

granted, which under any authorities which could

be presented w^ould be shown to be a mere matter of

discretion at least, and that on such motion the

Court will not at once decide the question but that

you have to hear all [292] of the evidence.

The only precedent for that kind of a motion in

this court is in the Spotlight case of Kauffman vs.

Williams. We represented the plaintiff and Mr.

Westall on behalf of the defendant made such a

motion. There was an oral hearing, and oral testi-

mony was taken, and the Judge went to the plants

of the respective plaintiff and defendant to de-

termine the questions involved; in other words.

Judge Trippet exercised his discretion to grant a

full trial on that question at that time, not a mere

run, hop, skip, and a jump at the question, if I may

use that expression. That situation was different
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from this. There had been an interlocutory decree

in that matter, while here there is a temporary in-

junction.

There is no reason why, with all of the time

that counsel for defendant has been working on

this case, he should not have had a trial on the

merits if he had wanted it. I know of no decision

of the courts in which the matter of a temporary

injunction has been met in this manner, and it will

require evidence. I can't understand the processes

that the defendant is referring to, and I don't think

your Honor can, without further proofs.

The COURT.—A motion to dissolve a temporary

injunction of course is only granted upon a hearing,

while a motion to dissolve a temporary restraining

order is usually made without notice. That can be

made without notice, but after a hearing on an

application for a temporary injunction it would

seem to me that such a motion would have to be

based upon some unusual condition, some changed

state of facts, something that could not reasonably

have been covered at the hearing where the parties

were given the liberty of offering whatever evidence

they had. Otherwise we would have to try the same

question over again. I am well enough satisfied

that the rule is that a motion will be entertained to

dissolve the temporary injunction which again will

involve the same matters that were heard upon

the application, because the parties have been once

heard. That is the answer to it. They have been

once heard on the same precise matter. The rule

as to [293] a temporary restraining order is al-
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together different, because one of the parties there

has been denied a showing and he can come in at

any time and move to dissolve the restraining

order.

Mr. F. S. LYON.—With regard to the motion to

construe the injunction, it has been already twice

construed; but if we are to litigate some other

matters not yet before the Court then there has got

to be some kind of a trial, not simply a showing

on behalf of defendant only, and if the Court is to

consider such a motion, which I do not think is

proper, we would like to have an opportunity to

make a showing on it. I can't understand what

the defendant's seven processes are, all of them,

and it seems to me counsel is not entitled to have

that class of motion heard.

I will say, if your Honor is not familiar with the

law on that, I have a leading case by the Court of

Appeals of the Sixth Circuit. It was after an in-

terlocutory decree and after the affirmance of the

validity of the patent and infringement by the type

of device that was being manufactured and after

an accounting had been started. Then the defend-

ant asked if another and different kind of a machine

which it presented would be an infringement, not

under the injunction alone but under the account-

ing, and full proofs on behalf of both parties were

heard and the Court there passed on it because it

said it only required a construction. The Court

had all of the proofs and everything before it and

said that it is a matter of the discretion of the

trial court. It is only a question, then, of whether
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that is a more convenient way to handle the matter

before the Court or to resolve the parties to a new
suit.

I will say this in this connection, your Honor:

that as to some of these methods I know that the

complainant will contend they infringe other claims

than claim 2 of the Perkins patent on which this

temporary injunction is in force. So that the

propositions which the defendant advances here re-

quire a trial on the merits.

The Court of Appeals said: [294]

''It is clear that there are cases where the

problem presented by the new form for which

authority is asked will be so far away from the

questions which the Court has considered, and

which the proofs cover, that it ought not to be

solved without a new suit or a new proceeding;

but there are many cases where the Court will

be as ready as it ever can be to decide such a

question; and to refuse to do so, and compel a

new suit, is unnecessarily to prolong uncer-

tainty and litigation. Whether a given case

falls within one or the other class, or whether

opportunity for additional and summary hear-

ing will properly take the case from the second

(first) class into the first (second), can safely

be left to the discretion of the Court."

The whole matter as to whether your Honor

even would hear the second motion here to further

construe this injunction is a matter of discretion,

and under the circumstances of this case it seems

to me that the motion has no standing; and, second,
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that if it has a standing we should be given a full

opportunity to present all of the matters in con-

nection with each one of the so-called seven dif-

ferent processes.

I have taken no personal part in this Owen case.

It is a complicated record. I have had no op-

portunity to do so, and Mr. Leonard S. Lyon was

here last Monday when the same matters were

brought up in a different form. Counsel withdrew

his motion at that time rather than proceed, and it

seems to me that the plaintiff is entitled to some

consideration as well as the defendant from this

Court.

Mr. WESTALL.—If the Court please, if your

Honor would permit me to skim over and read this

petition your Honor will see the grounds and rea-

sons and see how reasonable it is and how unrea-

sonable it would be not to take jurisdiction and tell

the defendant what that injunction means. In the

first place I should like to read from the case which

counsel says is the leading case on the subject,

which we believe is true. The Court says, asking

concerning this procedure: [295]

''Was the procedure employed irregular as

opposed to an established practice, or as against

the rights of the plaintiff?

It must be conceded that the summary pro-

cedure employed is a step in advance of the

usual practice in patent litigation. But this

is not enough to condemn it; on the contrary,

the shortening of litigation and the correspond-

ing lessening of expense to litigants is to be
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commended, provided thereby the rights of the

parties are fully protected and no improper

burden is imposed upon the courts. For the

practice followed, a certain degree of precedent

is to be found in respects more or less analo-

gous. For instance, cases are not wanting

which expressly recognize the propriety of ob-

taining the opinion of the Court before using

a device which may be the subject of contempt

proceedings. In Norton vs. Eagle Co., 59 Fed.

137, 139, which was a proceeding to punish a

defendant for contempt in violating an injunc-

tion in a patent suit, the present Mr. Justice

McKenna said :
' It would have been more con-

siderate to have taken the judgment of the

court on the Merriam machine before using it,

and risking disobedience of the court and in-

jury to plaintiff.'

''And in a proceeding of the same nature

(Bowers vs. Pacific Co., 99 Fed. 745, 758) Cir-

cuit Judge Morrow called attention to the fact

that 'no effort was made to obtain the opinion

of the Court as to whether this excavator was

within the scope of the injunction or not'. In

anti-trust cases it is the regularly established

practice for the court to determine what re-

organization will amount to a dissolution of the

offending monopoly, and with that view to

approve a given plan. In patent cases it is

common practice for courts to state in their

opinions that a structure having or lacking

certain features would or would not infringe.
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And in such causes it is concededly within the

power of the Court, on application of a plain-

tiff, in connection with the accounting or other-

wise, to consider and determine whether a

structure not previously made the subject of

evidence does or does not infringe." [296]

On that theory, in the case of Kauffman vs.

Williams I represented the applicant for a con-

struction of an injunction, just like I am here, and

Judge Trippet considered the matter and construed

the injunction. Mr. Lyon was on the other side.

The COURT.—At what stage was that injunc-

tion made?

Mr. WESTALL.—That was after an interlocu-

tory decree. It was not after a final decre.

The COURT.—So far as the Court was concerned,

it had finally decided the question of infringement.

And some questions arose as to the application of

the patent and you asked the Court to construe it.

Mr. WESTALL.—It is just the same situation

here.

The COURT.—No ; Because this a temporary in-

junction only. It is not the same situation, and the

results may be entirely different upon the trial.

The matter is to be held in abeyance only, and there

is no final conclusion, because I haven't made a

final conclusion on it at all.

Mr. WESTALL.—But here is the situation, your

Honor: This defendant must go out of business

entirely or he must adopt some different kind of

procedure.

The COURT.—The answer to that is that he is
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in the interim before the trial amply protected if

he is not infringing. He is protected by the bond,

Mr. WESTALL.—No; that is the treat trouble,

it doesn't. Suppose, for instance, he neglects to

use some of these processes; then it might be de-

cided those were open to him and those did not

infringe.

The COURT.—I am not criticizing your position

on the law, but, as I said before, when a preliminary

injunction is granted and it appears, as it does in

this case, that the methods that have been used

come within the scope of this method the defendant

is taking the heart of the invention. You may be

able to escape it by reason of the claims that have

been made, by variation, but the fact remains that

he has taken the heart of this invention and is

using it, and that he does not want to get away

from that. [297] He wants to use the pressure;

he wants to use the plug; and he wants to use pres-

sure applied on top of the plug to put the cement

in place. That is the heart of this thing, as I take

it. Certain claims are made in addition to that as

to methods, but there is confronting the Court the

thought all the time that that is what he is trying

to do. He wants the substance of the thing which

was invented, which was so superior to all other

methods which were employed up to that time.

That is the way I look at it on this preliminary

injunction.

As I say, upon the trial of the case I may find

otherwise. I don't know what your evidence will

be at that time; I can't anticipate it, and don't pre-
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tend to anticipate it in my mind even. You may
be able to show that you are not infringing upon

this patent. But this injunction is to hold things

in statu quo, dindi there is a bond, unquestioned, as

to responsibility of the sureties and ample in

amount, because it was dictated by yourself.

Mr. WESTALL.—If your Honor please, your

suggestions have thrown a lot of light on the matter.

All we want is what you construe as the heart of

the invention. That is all we want. If your Honor

will permit me to read these processes I am sure

you will be able to understand them and state as

informally as you have done now whether or not

they come within the scope of that invention.

The COURT.—I don't want to go over the same

field again, Mr. Westall. For preliminary purposes,

we have been over that. Why doesn't the defend-

ant go back to the tube process, for instance, and

keep clear of any question until this case is tried?

Let him use some of the older methods.

Mr. WESTALL.—Here is what I want to explain

to the Court: If there is no method open to this

defendant, none of these methods open by which

he can use the tight head and indicator, then he

must close his shop; he must quit business. [298]

Q. (The COURT.) Construing your statement,

that means if he cannot use the thing which upon

this preliminary survey we say the plaintiff has a

patent to, then he must go out of business. That

would not be a harsh result.

Mr. WESTALL.—That is all we want to know.

We want to know whether or not he shall use it.
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We want it understood definitely. Let me read this

first process, which will be very readily understood,

and I am sure your Honor can tell us immediately

whether or not that comes within the scope of the

injunction:

"Proposed Process No. 1 : This proposed pro-

cess is characterized by the use of each and

every step of Claim 2 of said patent in suit,

except that mud is used for pressure fluid in-

stead of water as called for by the claim (a

matter already perhaps sufficiently passed upon

by the court and not now material, being men-

tioned merely for the sake of completeness)

and no barrier whatever is used to separate

any water (or mud) from any cement, in fact

no plug is used for any purpose whatever, the

mud being measured in on top of the cement.

The tight head, however, is used to hold the

cement in position under pressure until the ce-

ment hardens, and, of course, the column of

fluid remains in the casing extending from a

point at or near the bottom of the well up to

the tight head."

The COURT.—Do you mean there that your mud
is of such a consistency that it operates in place of

the plug?

Mr. WESTALL.—No; it is not used for a plug

at all. It is simply the mud is of the same con-

sistency that is usually used and it is pumped in

directly on top of the cement and forces the cement

in position. Then it remains in the column and the

tight head remains on during the setting. At the
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bottom here I have copied the claim for the sake

of greater clarity, to show how that method com-

pares with the claim. The claim reads:

*'The method of cementing oil wells which con-

stitutes forcing the cement down through the

regular well casing [299] by means of water

(mud) pressure."

We use that. But the next:

"The water being separated from the cement

by a suitable barrier"

we do not use, because we use no plug in this pro-

posed method.

The next:
"—forcing the cement up outside the casing

and holding the cement in position under water

(mud) pressure until the cement hardens"

is used. The simple question is. Does that come

within the scope of the Court's injunction f Is

that the main part of the patent as your Honor

considers it?

The COUET.—Mr. Lyon, how soon will Mr.

Leonard Lyon be back?

Mr. F. S. LYON.—A week from Monday. I

don't know that he can be here next Monday. He
is in San Francisco at this time. It is barely pos-

sible he could be here next Monday, but I am not

certain.

The COURT.—I will continue these matters over.

I don't want to hear the argument on one side with-

out hearing the argument on the other side. I

don't think the continuance is unreasonable.

Mr. F. S. LYON.—I would like to ask this also,
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your Honor, in that connection, in order to expedite

the matter: if there is an argument that the de-

fendant's counsel more fully specify each one of

the so-called seven methods. His first statement

is contradictory and it is not clear to me, and I

know it is not clear to the plaintiff. He says he

used every element in the patented process and

then contradicts it a little bit later. If there is to

be anything gained in any hearing it has got to be

one which is exceedingly clear.

Mr. WESTALL.—If the Court please, counsel

is mistaken about it not being clear. It is as clear

as words could possibly make it. I have made it

extraordinarily clear. [300]

I want to say that if we are absolutely precluded

from using any of these processes, then the $50,000

bond is absolutely inadequate to protect us, and we

want to make an application to the Court to in-

crease it. If we have to wait several weeks our

organization will go to pieces. We are paying rent

down there. We don't know what the injunction

means. It is surely reasonable to have the Court

read these various processes. Your Honor has

already defined what the substance of the thing is,

and upon that reading it seems to be the Court

might very readily tell us whether or not that is

in the Court's mind as being within the injunction.

We don't want to take any risk of carrying on a

business and violating the Court's injunction. That

is the reason we ask for this light.

Also it seems to me it is unreasonable, when there.
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are two attorneys here on the other side, that this

should be continued over.

Mr. F. S. LYON.—Is there any way, your Honor,

by which we could have an early or immediate and

final hearing on this case?

The COURT.—We could have had if this case

had been noticed for hearing for this term. Of

course our term calendar is largely set now.

Mr. F. S. LYON.—We are ready for trial at any

time.

Mr. WESTALL.—We have told counsel, and

counsel is well aware, and in our amendment we

have set up certain defenses we want to get the

evidence to prove. We didn't want to go to the

great expense of taking that evidence if we had

a case of noninfringement. That would simply

pile up expense needlessly. For that reason we

have been waiting for the decision of the Court on

this matter of contempt. Now if it is still open for

the defendant to use a feasible method of cementing

oil wells with an indicator it may possibly be we

won't want to take that testimony. So we ask that

the Court first pass upon this application to con-

strue and tell us what the injunction means before

setting the case for trial. [301]

The COURT.—As a suggestion the case of Lor-

raine vs. Townsend is set on April 22 and the rest

of that week is allowed for that case. If this case

could displace that one that time would be avail-

able.

Mr. F. S. LYON.—If the defendant's counsel is

anxious to get this Perkins matter out of the way,
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I will consent to the Lorraine-Townsend matter

going over and this case taking its place. I am
perfectly willing to give counsel his final hearing,

but I do object to so much piecemeal work in this

case. I would like to ask this, if we are to con-

sider this question on the so-called motion to con-

strue the injunction, that your Honor order and

direct that the defendant permit a representative

of the plaintiff to be present at his operations so

that we may know what he is actually doing, instead

of being excluded from them as we are now. There

have been two or three cementing jobs done by the

defendant and we have sent men there to find out,

and they have been ordered off of the premises.

It does not look good. If they were innocent and

not again violating the injunction, they would

throw open what they are doing and show us that

they are not violating the injunction. We have

had men ordered off of their work since the con-

tempt decree. They are taking extraordinary pains

to see that we get no information as to what they

are doing now. It seems to me that the good faith

of the defendant, already found guilty of contempt,

stands sufficiently challenged before the Court so

that the Court should exercise its supervisorial

authority and direct that if the defendant is to

have any standing in any of these motions at all

the plaintiff should be furnished with the fullest

evidence as to what the methods proposed are and

as to what they are actually doing. I submit that

as a matter of equity.

Mr. WESTALL.—Speaking of good faith, if
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counsel really wanted to assist the Court he would

expedite this matter of construing the injunction

so that we would know what we can do, and I can

assure the Court that if the Court will tell us one

way or the other whether we must go out of busi-

ness or whether we can stay [302] in business,

the Court will have no further trouble with any

contempt.

Concerning expediting the case, this case might

have been on the calendar the first of January but

counsel didn't urge it. Why? Probably for the

same reason we didn't: because they didn't want to

go to great expense of taking testimony down in

Louisiana if it weren't necessary. We have to get

the evidence down there before we can go to trial.

The COURT.—I understood you to say on that

feature, Mr. Westall, if I did not misunderstand

you, that it was purely a speculative matter with

you as to whether you would get any testimony

down there.

Mr. WESTALL.—I am satisfied we will get the

testimony. I have assurance that the testimony is

there available, the strongest possible assurances.

I have it from the Standard Oil Company and from

the Mid-Continent Oil Association. I am in touch

with them, and we will get the testimony without

any doubt, if we are given the opportunity.

The COURT.—As to the first part of this pro-

ceeding, which is termed an application to dissolve

the preliminary injunction, I will exercise the

Court's discretion not to hear it. As to whether
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the motion to construe the injunction shall be

heard, I will continue two weeks.

Mr. WESTALL.—I would like to have that mat-

ter of the dissolving of the injunction continued

until the same time. Both could be passed upon

and announced at the same time, if the Court please.

They both are intended to go together, and we

don't want to make our motion to dissolve until the

Court has passed upon this motion to construe.

The COURT.—I am not disposed to entertain

the motion to dissolve the preliminary injunction.

It is not presented as a matter of right and it is

not within the rule.

Mr. WESTALL.—I want to make this clear,

your Honor: that motion to dissolve is to lay the

basis for an appeal.

The COURT.—I can lay that basis right now.

[303]

Mr. WESTALL.—^We would prefer to have your

Honor pass upon this motion to construe, because

if there are still available to us methods by which we

can cement, no appeal will be necessary, perhaps,

and we have only thirty days to appeal.

The COURT.—That is a repetition of things

which have been presented. The motion to dis-

solve the preliminary injunction is dismissed, and

the defendant's exception noted, and the defendant

is not to be allowed to repeat the motion. That is

the end of that, as far as I am concerned. The

motion to construe the injunction I will continue

two weeks, and I will hear you at that time.
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(Endorsed] : (Title of Court and Cause.)

Eeporter's Transcript on Application to Dissolve

Preliminary Injunction, and Motion to Construe

Injunction. Los Angeles, California, March 17,

1924. Filed Mar. 25, 1924. Chas. N. Williams,

Clerk. By L. J. Cordes, Deputy Clerk. John P.

Doyle, Shorthand Reporter and Notary, Suite 507

Bankitaly International Building, Los Angeles

California. Main 2,896. [304]

(Title of Court and Cause.)

STATEMENT OP EVIDENCE IN CON-
' DENSED FORM AS PROVIDED BY
EQUITY RULE 75.

In answer to the motion that defendant be ad-

judged in contempt for violation of the preliminary

injunction, defendant, on November 13, 1923, filed

fifty-five affidavits comprising about three hundred

pages of legal paper. This evidence is largely

cumulative, there being only three forms of affi-

davits which, in view of the shortness of the time,

and the fact that the witnesses were scattered over

the oil fields, were multiplied on the mimeograph.

In compliance with Equity Rule 75 to avoid need-

less repetition the following condensation of the

evidence of these affidavits is set forth, a single

complete form of each of the affidavits being set

forth with references following each relating to

other affiants who likewise executed a similar

affidavit: [305]



336 J. M. Owen vs. \

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF M. E. INSKEEP.

State of California,

County of Los Angeles,—ss.

M. E. Inskeep, being first duly sworn, deposes

and says: I reside at Walker St., Cypress,

California, and my occupation is driller for tbe

Henderson Drilling & Supply Co. I am familiar

with the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past 11 years with various meth-

ods which have been used in oil well cementing.

I am acquainted with a process for the cementing

of oil wells generally referred to as the Perkins

Process which, as I have observed it used consists

generally of, First, establishing circulation down

the casing and up the space outside the casing; sec-

ond, introducing a plug into the casing to act as

a barrier to separate the cement from the mud;

Third, pumping cement on top of the plug; Fourth,

placing another plug in the casing on top of the

cement to separate the mud above it from the

cement; Fifth, forcing down the two plugs with

cement between them until the cement reaches its

proper position outside the casing ; Sixth, then hold-

ing the pressure wdth a tight head, that is, sealing

off the top of the well casing and holding the con-

tents of the casing by pump pressure as well as the

pressure exerted by the tendency of the cement to
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flow downward and back into the casing, until the

cement sufficiently hardens. [306]

I am told that a process similar to that which

I have just described except that the bottom plug is

omitted, has been held to be embraced within the Per-

kins Process. I am also acquainted with such one

plug process. There being no bottom plug with

such last-mentioned process, of course there is no

barrier to separate the mud below from the cement.

This, however, does not in the least impair the

operation because the mud, or the water in the mud,

will not mix with the cement to an extent to impair

the job in the least. It is a mistake to suppose that

any barriers at all to separate mud or water in the

mud from the cement is of any advantage whatever,

and this is demonstrated by the fact that there is

in common use at the present time and has been

in use for a number of years past a process of

cementing wells in which the cement is pumped in

directly on top of the mud without any barrier of

any kind and more mud is pumped in on top of the

cement and the slug of cement between the two

columns of mud without any barrier whatever is

forced into position and then held in position by

sealing off the top of the casing with a tight head.

This process is so common in use that the court may
see it in actual operation almost any time. There-

fore, the asserted advantage of separating the mud
or the water in the mud from the cement is not a

real advantage but in my opinion is a mere talking

point—demonstratively so, because with the one

plug system there is no barrier between the cement
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and the bottom mud and with the no plug system there

is no separation of cement and mud whatever, yet

the result by such last-mentioned method is as

successful in as large a proportion of cases as either

the one or the two plug methods which I have re-

ferred to. [307]

The only value of the use of a single plug like

that of Perkins (I am not now speaking of the

specially constructed packer of the defendant Owen
which performs different functions and leads to

new and very advantageous results)—the only real

advantage of such Perkins plug (and a compara-

tively slight advantage at that) is that it acts as

an indicator to show when the cement is in proper

position outside of the casing. It performs this

indicating function by coming in contact with an

obstruction in or near the bottom of the cas-

ing, and (fitting the casing as it does rather

snugly) when it reaches such obstruction, slows

pump action or stalls the pump, the stalling or

slowing of the pump indicating the position of the

cement. (I am informed that so far from conceiv-

ing or claiming the invention of the indicating plug

Perkins has not even mentioned nor suggested this

only real function in his patent.)

Now, when no plugs are used as in the process

last referred to, the only inconvenience suffered is

that the mud must be measured in, that is to say,

the size of the casing and the depth of the well

being, of course, always known, it is only necessary

to consult a table and make a few computations

which are well known to those skilled in this art,
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and then pump in the amount of mud ascertained

by such calculations to be necessary to force the

cement to its predetermined height outside the cas-

ing.

It should be explained that in rotary drilling such

as almost universally used at the present time in

California mud is used,—water never. So import-

ant and necessary is this mud that sometimes hun-

dreds and possibly thousands of dollars are spent

to procure it for well drilling and cementing opera-

tions. This mud performs the function of plaster-

ing the hole [308] and minimizing the danger

of caving in of the looser formations as well as of

carrying the cuttings to the surface. It is a thick

mud often, apparently, but slightly thinner than the

cement mixture which is used to cement the well.

It is possible that if a well were filled with clear

water, and more clear water pumped in on top of

the cement without any barriers between the water

and the cement there would be some dilution of a

few feet at least of the cement by the water, but

such water is never used nor found in a well in

which the rotary drilling method is used. To per-

mit water to be used would destroy the function

of the mud used in drilling operations and possibly

would wash away the mud plastering the hole.

Those having wells cemented will not permit water

to be used even if anyone were so unenlightened

as to suggest it. It therefore follows that it is

mud that is used to establish the circulation and

not water and it is always the same mud which is
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pumped on top of the cement to force it into posi-

tion—and never water.

I have mentioned three methods of cementing : the

two plug system, the one plug system, and the no plug

system. In each of these systems a tight head is al-

ways used, that is to say, after the cement is in posi-

tion outside the casing connections on and to the head

are closed thereby maintaining as far as possible the

pump pressure in the casing. Remembering that a

column of mud fills the well on each side of the

cement both inside and outside of the casing, it

will at once be seen that the tight head, or perhaps

we might call it the seal at the top of the casing,

prevents the cement from flowing back into the cas-

ing, as manifestly, in order to flow back it must dis-

place the contents above it in the casing which it

cannot do because of the seal at the top of the cas-

ing. The tight head therefore holds the weight of

the cement outside of the casing and prevents

[309] that weight from displacing the contents

inside the casing and flowing back into the well.

Now, this tight head is indispensable in the use

of the processes I have mentioned, under the usual

and normal operation (there might be cases where

an insignificant amount of cement was put in the

very bottom of the well where the tight head would

be dispensed with, but such would be an abnormal

situation and rarely met in practice). The head

cannot be removed until the cement has sufficiently

hardened, and this hardening often takes several

days.
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The fact that under such processes this tight head

cannot be removed is a great disadvantage because

all the time necessary to maintain the pressure is

lost, and important future operations must be de-

layed while waiting for the cement to sufficiently

harden.

I am familiar with the process used by the de-

fendant Owen in cementing wells. He employs a

specially constructed expansible packer equipped

with spring actuated dogs which peimit it to move

downwardly through the casing but prevent it from

rising in the casing. The expansible feature comes

into operation when pressure from above becomes

less than the pressure from below, expanding it and

wedging it tightly in the casing. The use of this

specially constructed packer enables defendant

Owen to release pressure of the tight head as soon

as the cement has reached its position outside of

the casing. To my knowledge said defendant Owen

always does release the pressure, depending upon

his packer to prevent the cement from flowing back

into the casing thus saving sometimes several days

which might otherwise be wasted waiting for the

cement to harden.

Comparing said Owen's method last referred to

with that of the one plug system above described

I find these important differences: [310]

(1) Owen does not force the cement down by

water pressure ; he uses mud

;

(2) Owen does not separate his cement from

mud fluid by any barrier; the Owen packer is al-
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ways embedded in the cement; that is to say, there

is cement above it and there is cement below it.

(3) The primary object and the great advantage

of the Owen packer is that it enables the user to dis-

pense with the step of the Perkins process of hold-

ing the cement in position under water pressure,

the cement in the Owen process being held in posi-

tion by the packer, and not by the tight head.

It is impossible, as I have stated, to hold the

cement in position by any water pressure without

the tight head, that is to say, the weight of the

column of mud above the cement will not hold it

in position; it will always displace the contents

of the casing and flow back into the casing unless

restrained by the tight head. Plaintiff is cementing

wells every day. The court can easily be con-

clusively convinced that the weight of the colunm

of mud in the casing will not hold the cement in po-

sition outside of the casing by requesting plaintiff

to cement a well in the presence of the court and to

immediately take the head off' when the cement is

in position. I understand that the defendant Owen

is ready at any time to cement a well in the pres-

ence of the court and take the head off immediately

after the cement is in position, thus demonstrating

that he can and does dispense entirely with an in-

dispensable (indispensable with the Perkins Pro-

cess) step of the Perkins claim.

M. E. INSKEEP.
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Subscribed and sworn to before me this lOth day

of November, 192.3.

[Seal] A. MAE BARKER,
Notary Public in and for the County of Los An-

geles, State of California.

My commission expires Mar. 17, 1926. [311]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. W. WEAVER.
State of California,

County of Los Angeles,—ss.

J. W. Weaver, being first duly sworn, deposes

and says: I reside at Route 3, Box 177, Anaheim,

California, and my occupation is drilling contractor

for the Weaver Bros. Drilling Co. I am familiar

with the methods used in cementing oil wells at

the present time in California and have been gen-

erally acquainted for the past 15 years with various

methods which have been used in oil well cementing.

(The remainder of said affidavit of J. W, Weaver

is in words and figures the same as affidavit

of M. E. Inskeep hereinbefore in this condensed

statement of evidence set forth in full, being sub-

scribed by the said J. W. Weaver and sworn to on

the 10th day of November, 1923, all of which for

the purpose of condensation of the record is not

repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. M. HOLLENBECK.

State of California,

County of Los Angeles,—ss.

H. M. Hollenbeck, being first duly sworn, deposes

and says: I reside at North Long Beach, corner

of Louise and Dairy, California, and my occupa-

tion is tool pusher for the Julian Petroleum Corpo-

ration. I am familiar with the methods used in

cementing oil wells at the present time in California

and have been generally acquainted for the past

eight years with various methods which have been

used in oil well cementing.

(The remainder of the affidavit is the same in

words and figures as M. E. Inskeep, hereinbefore

in this condensed statement of evidence set forth

in full, being subscribed and sworn to by the said

H. M. Hollenbeck on the 10th day of November,

1923, all of which for the purpose of condensation

of the record [312] is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF S. L. PUGH.

State of California,

County of Los Angeles,—ss.

S. L. Pugh, being first duly sworn, deposes and

says: I reside at 275 Miramar, Long Beach, Cali-

fornia, and my occupation is drilling contractor for
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the Pugh-Miller Drilling Co. I am familiar with

the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past 15 years with various meth-

ods which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being subscribed and sworn to by

the said S. L. Pugh on the 10th day of November,

1923, all of which for the purpose of condensation

of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. N. MILLER.

State of California,

County of Los Angeles,—ss.

W. N. Miller, being first duly sworn, deposes and

says: I reside at 521 N. Lemon, Anaheim, Cali-

fornia, and my occupation is drilling contractor

for the Pugh-Miller Drilling Co. I am familiar

with the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past four years with various

methods which have been used in oil well cement-

ing. [313]

(The remainder of this affidavit is in the same

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn
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to by the said W. N. Miller on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. H. BRAZEEL.

State of California,

County of Los Angeles,—ss.

H. H. Brazeel, being first duly sworn, deposes

and says : I reside at 1842 Raymond, Long Beach,

California, and my occupation is cementer for the

Owen. I am familiar with the methods used in

cementing oil wells at the present time in Cali-

fornia and have been generally acquainted for the

past five years with various methods which have

been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said H. H. Brazeel on the 12th day of No-

vember, 1923, all of which for the purpose of con-

densation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. R. McKENZIE.

State of California,

County of Los Angeles,—ss.

W. R. McKenzie, being first duly sworn, deposes
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and says: I reside at 1071 E. Broadway, Long

Beach, California, and my [314] occupation is

treasurer-superintendent for the California Drill-

ing Co. I am familiar with the methods used in

cementing oil wells at the present time in California

and have been generally acquainted for the past

7 years with various methods which have been used

in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said W. E. McKenzie on the 10th day

of November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. M. COMBS.

State of California,

Couny of Los Angeles,—ss.

R. M. Combs, being first duly sworn, deposes

and says: I reside at 559 S. Pickring, Whittier,

California, and my occupation is general supt. for

the Elliott Pet. Corp. I am familiar with the meth-

ods used in cementing oil wells at the present

time in California and have been generally ac-

quainted for the past 12 years with various methods

which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep
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hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to hy the said E. M. Combs on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

[315]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF ALBERT A. CARREY.

State of California,

County of Los Angeles,—ss.

Albert A. Carrey, being first duly sworn, deposes

and says : I reside at Santa Fe Springs, California,

and my occupation is geologist for the Elliott Pet.

Co. I am familiar with the methods used in cement-

ing oil wells at the present time in California, and

have been generally acquainted for the past one

year with various methods which have been used

in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being subscribed and sworn to

by the said Albert A. Carrey on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)
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(Title of Court and Title and NTunber of Cause

Omitted.)

AFFIDAVIT OF A. R. ELLIOTT.

State of California,

County of Los Angeles,—ss.

A. R. Elliott, being first duly sworn, deposes and

says: I reside at 6169 Myosotis St., Los Angeles,

California, and my occupation is engineer for the

Elliott Pet. Co. I am familiar with the methods

used in cementing oil wells at the present time in

California and have been generally acquainted for

the past 10 years with various methods which have

been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being [316] subscribed and

sworn to by the said A. R. Elliott on the 10th day

of November, 1923, all of which for the purpose

of condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. HILLIER.

State of California,

County of Los Angeles,—ss.

E. Hillier, being first duly sworn, deposes and

says: I reside at 1137 Junipero, Long Beach, Cal.

California, and my occupation is tool pusher for

the Beldrigde Oil Co. lam familiar with the meth-
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ods used in cementing oil wells at he present

time in California and have been generally ac-

quainted for the past 25 years with various methods

which have been used in oil well cementing.)

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said E. Hillier on the 10th day of No-

vember, 1923, all of which for the purpose of con-

densation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. A. STRUNK.

State of California,

County of Los Angeles,—ss.

J. A. Strunk, being first duly sworn, deposes and

says: I reside at Box 28, Santa Fe Springs, Cali-

fornia, and my occupation is tool pusher for the

McKeon Drilling Co. I am familiar with the meth-

ods used in cementing oil wells at the present time

in California and have been generally acquainted

for the past 5 years with various methods which

have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and [317] figures as the affidavit of M. E.

Inskeep hereinbefore in this condensed statement

of evidence set forth in full, being subscribed and

sworn to by the said J. A. Strunk on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF G. H. ARCHER.

State of California,

County of Los Angeles,—^ss.

G. H. Archer, being first duly sworn, deposes and

says: I reside at 737 Indianapolis St., Hunting-

ton Beach, California, and my occupation is driller

for the Belridge Oil Co. I am familiar with the

methods used in cementing oil wells at the present

time in California and have been generally ac-

quainted for the past 13 years with various methods

which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evidence

set forth in full, being subscribed and sworn to by

the said G. H. Archer on the 10th day of November,

1923, all of which for the purpose of condensation

of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. C. MILLER.

State of California,

County of Los Angeles,—ss.

J. C. Miller, being first duly sworn, deposes and

says : I reside at 2951 American Ave., Long Beach,

California, and my occupation is superintendent for
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the Pugh-Miller Drilling Co. I am familiar witli

the methods used in cementing oil wells at the

present time in California and have been generally

acquainted [318] for the past 5 years with vari-

ous methods which have been used in oil well

cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn

to by the said J. C. Miller on the 10th day of No-

vember, 1923, all of which for the purpose of con-

densation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF M. C. PETMECKY.

State of California,

County of Los Angeles,—ss.

M. C. Petmecky, being first duly sworn, deposes

and says: I reside at 1133 Manhattan Ave., Her-

mosa, California, and my occupation is const, fore-

man for the Julian Pet. Co. I am familiar with

the methods used in cementing oil wells at the

present time in California and have been generally

acquainted for the past 2 years with various meth-

ods which have been used in oil well cementing.

(The remainder of this affidavit is the same in

words and figures as the affidavit of M. E. Inskeep

hereinbefore in this condensed statement of evi-

dence set forth in full, being subscribed and sworn
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to by the said M. C. Petmecky on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not here repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF FELIX MALLON.

State of California,

County of Los Angeles,—ss. [319]

Felix Mallon, being first duly sworn, deposes and

says : I reside at 2666 Elm St., City of Long Beach,

California, and my occupation is oil well drilling.

I have been engaged in Oil Industry for the past 12

years. I am fully conversant with methods which

have been and which are at the present time em-

ployed in cementing oil wells, including the process

used by the Perkins Oil Well Cementing Company,

sometimes referred to as the ''Perkins Process" in

which plugs are used.

I am informed by those soliciting this affidavit

that in the application proceedings before the United

States Patent Office in which the Perkins patent

sued on in the above-entitled cause was granted, and

which record of proceedings are on file in this cause,

it appears that applicants requested a patent on the

following described process

:

''The method of cementing oil wells which

consists of introducing cement through the cas-

ing and admitting water under pressure into

the casing above the cement and forcing the

cement down the inside of the casing and up
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outside the casing to fill the space between the

casing and ground."

—and that the Patent Office decided that said pro-

cess was old before Perkins and that the applicants

were not entitled to a patent on it in which adjudica-

tion the applicants acquiesced, and cancelled the

claim thereby agreeing with the Patent Office that

such described process was not the Perkins invention

and that applicants were not entitled to any exclu-

sive right to it.

I am also informed that in said Perkins and

Double application under discussion the applicants

also requested allowance of a patent described as

follows :

"The method of cementing oil wells which

consists of forcing cement down the well casing

between two water columns."

—and that again the Patent Office declined to grant

such patent or allow such claim for the reason, first,

that it was not shown or disclosed in the Perkins

application, and second, that it was old in the art,

in which refusal of the Patent Office the applicant

again acquiesced and formally relinquished any

claim to such process. [320]

I am also informed that in prior proceedings in

the above-entitled cause it has been assumed or taken

for granted that the no plug process, or the process

described in said above quoted rejected claims is

not practicable and that wells could not be success-

fully cemented without one or more plugs, or that

such prior and admittedly old process was crude or

uncertain, and that the court has expressed itself
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as preliminarily and tentatively of the opinion that

prior to tne alleged invention in suit '^no sure or gen-

erally effective method had been devised for shutting

out water from oil wells; "that it was ''a matter of

outstanding importance, a thing which marked the

difference between success and failure in the oil in-

dustry that a method be devised by which water

could be prevented from mixing with oil;" that
'

' efforts in that direction had developed a crude pro-

cess which was at times effective, but many times not

—that was to drop bags of cement to the bottom of

the well (sometimes amounting to several tons) and

then breaking up the bags by the use of iron tools

used for the purpose of drilling;" that '* Perkins

* * * having observed the poor success which

attended the crude methods theretofore used in ce-

menting oil wells, devised his process, which soon

went into general use and which has apparently con-

tinued to be recognized as the standard and best

method"; that the advantages of the (Perkins) pro-

cess caused its use to become general and wide-

spread" and, in effect, these circumstances justified

the court in disregarding the literal wording of the

Perkins claims and giving a most broad and gener-

ous and liberal interpretation to the Perkins patent

which would result in making the present Perkins

patent claims as broad as those which the Patent

Office refused to grant because not shown to be the

Perkins invention and because appearing to be old

in the art. [321]

It would be a grievous mistake and undoubtedly a

great injustice to other worthy inventors in this field

as well as the consuming public of oil products in
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general who have long paid the price and are entitled

to the use of those things which are old, to disregard

any of the guarded language of the Perkins claims

by which the Patent Office evidently attempted to

distinguish what was old from what was new, on the

theory that Perkins had made a great invention,

a startling advance in the art,—^had achieved the

production of a successful method of cementing

where others had failed, —for the fact is that no

plug system of cementing which both Perkins in his

application and the Patent Office in its rejection

agreed was old had long been and is at the present

time in common and extensive use and is as suc-

cessful in every respect as the plug method of Per-

kins—in fact many companies refuse to use plugs at

all. In this connection it should be borne in mind

that the cost of the plug (I understand Perkins sells

his plug for about $50.00 outside of California) is

negligible compared with the value of a good ce-

menting job. It is manifest that if plugs or barriers

to separate water from the cement were at all desir-

able or necessary, or even afforded a great advantage

over the use of no plugs that no person would be

found who would dispense with plugs. If the par-

ties to this litigation see fit to demonstrate, and the

Court will devote the necessary time, the entire suc-

cess of the no plug system can be shown to the Court

in the oil fields most any day; for that method is

being used continuously at the present time.

Mud is always used in oil well cementing not

water.
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It would seem to follow that if it is demonstrated

that as much success attends the cementing of an oil

well without [322] one or more plugs as with

them, then it follows that if Perkins got his patent

upon any representation to the Patent Oifice that it

was necessary or desirable to separate water from
the cement, his patent was granted upon a misunder-

standing of the Patent Office. Where barriers are

omitted as they are of course in the no plug pro-

cess, any possible dilution of the cement by the mud
is negligible.

I am not interested in the present controversy

other than by a desire to protect the public from

unwarranted extension of a merely colorable

monoply (at the expense of the public as always) to

cover what the inventor did not contribute to the art

and is not entitled to.

I was with the St. Helens Petroleum Company for

six years. During this time we cemented 28 wells

without the use of plugs. All these wells were suc-

cessful.

FELIX MALLON.

Subscribed and sworn before me this 9th day of

November, 1923.

[Seal] WILLIAM H. CORYELL,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires March 1, 1927. [323]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. J. BENDER.

State of California,

County of Los Angeles,—ss.

;
H. J, Bender, being first duly sworn, deposes and

says: I reside at County of Los Angeles, City of

Santa Fe Springs, California, and my occupation is

Operating Superintendent. I have been engaged in

oil development for the past 31 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of Felix Mallon,

hereinbefore in this condensed statement of evi-

dence set forth, except for the omission of the last

paragraph of the Mallon affidavit reading, '*I was

with the St. Helens Petroleum Company for six

years. During this time we cemented 28 wells with-

out the use of plugs. All these wells were success-

ful;" which is omitted from said Bender affidavit

said affidavit being subscribed by the said H. J.

Bender and sworn to on the 10th day of November,

1923, all of which for the purpose of condensation

of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF J. W. WEAVER.

State of California,

County of Los Angeles,—ss.

J. W. Weaver, being first duly sworn, deposes and
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says : I reside at Boute 3, Box 177, City of Anaheim,

California, and my occupation is Drilling Contract-

ing. I have been engaged in oil development for the

past 15 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore refei^ed to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said J. W. Weaver on the 10th day

of November, 1923, all of which for the purpose of

condensation of the record is not repeated.) [324]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. H. BESS.

State of California,

County of Los Angeles,—ss.

R. H. Bess, being first duly sworn, deposes and

says: I reside at 226 E. Walnut City of Bellflower,

California, and my occupation is supt. for Bush-

Voorhis Oil Co. I have been engaged in oil develop-

ment for the past 40 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said R. H. Bess on the 10th day of

November, 1923, all of which for the purpose of con-

densation of the record is not repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. A. KANAWYER.
State of California,

County of Los Angeles,—ss.

W. A. Kanawyer, being first duly sworn, deposes

and says : I reside at 1030 E. 21st St., City of Long

Beach, California, and my occupation is Oil Well

Cementer. I have been engaged in oil development

for the past 12 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said W. A. Kanawyer on the 12th

day of November, 1923, all of which for the purpose

of condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF JOHN GOLASPY.

State of California,

County of Los Angeles,—ss.

John Oolaspy, being first duly sworn, deposes and

says: [325] I reside at 204 Main Street City of

Placentia, California, and my occupation is Drilling

Contractor. I have been engaged in various occu-

pations around oil wells for the past 29 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender,
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hereinbefore in this condensed statement of evidence

set forth, except that at the end of the affidavit of

Golaspy the affiant says as follows : "I v^as employed

by the Gulf Production Company at Goose Creek,

Southeastern part of Texas, for two years, during

which that company did their cementing without the

use of plugs." Said affidavit being subscribed and

sworn to by the said John Golaspy on the 9th day

of November, 1923, all of which for the purpose

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF V. B. COTTENGIM.

State of California,

County of Los Angeles,—ss.

V. B. Cottengim, being first duly sworn, deposes

and says: I reside at 160? West Washington St.,

City of Los Angeles, California, and my occupation

is Truck Driver. I have been engaged in Oil Well

cementing for the past 6 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender,

hereinbefore in this condensed statement of evidence

set forth, except that he has crossed out and omitted

the following paragraph:

''I am not interested in the present controversy

other than by a desire to protect the public from

unwarranted extension of a merely colorable mon-

opoly (at the expense of the public as always) to

cover what the inventor did not contribute to the

art and is not entitled to." [326] And except
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that he has added to the affidavit as described of

Bender, the following: "Numerous wells cemented

without plugs successfully." Said affidavit being

subscribed and sworn to by the said V. B. Cottengim

on the 9th day of November, 1923, all of which for

the purpose of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF GEO. H. RUSSELL.

State of California,
^

County of Los Angeles,—ss.

Geo. H. Russell, being first duly sworn, deposes

and says: I reside at 25 Elm Ave., City of Long
Beach, California, and my occupation is Driller.

I have been engaged in oil industry for the past 16

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said Geo. H. Russell on the 10th day

of November, 1923, all of which for the purpose of

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF T. W. BAILES.

State of California,

County of Los Angeles,—^^ss.

T. W. Bailes, being first duly sworn, deposes and



Perkins Oil Well Cementing Company. 365

says: I reside at 837 E. Ocean Ave., City of Long
Beach California, and my occupation is Oil Well

Contracting. I have been engaged in oil industry

for the past 12 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred [327] to in this condensed

statement of evidence set forth, being subscribed and

sworn to by the said T. W. Bailes on the 10th day of

November, 1923, all of which for the purpose of

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF THOMAS N. NELSON.

State of California,

County of Los Angeles,—ss.

Thomas N. Nelson, being first duly sworn, deposes

and says: I reside at 2303 Lime Ave., City of Long

Beach, California, and my occupation is Mechanical

Engineer. I have been engaged in oil industry for

the past 2 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, except that he has added to the

affidavit as described of Bender, the following: "I

have observed 12 cementing jobs in the past six

months all of which were successful without the use

of plugs as per Perkins System." Said affidavit

being subscribed and sworn to by the said Thomas

N. Nelson on the 9th day of November, 1923, all of
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which for the purpose of condensation of the record

is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. S. KYLE.

State of California,

County of Los Angeles,—ss.

W. S. Kyle, being first duly sworn, deposes and

says : I reside at Long Beach City of California, and

my occupation is Tool Pusher. I have been engaged

in oil fields for the past 15 years. [328]

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being subscribed and

sworn to by the said W. S. Kyle on the 13th day of

November, 1923, all of which for the purpose of

condensation of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. H. BROUGHTON.

State of California,

County of Los Angeles,—ss.

E. H. Broughton, being first duly sworn, deposes

and says: I reside at 230 N. Bright, City of Whit-

tier, California, and my occupation is Geologist. I

have been engaged in oil industry for the past 6

years.
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(The remainder of the affidavit is in words and fig-

ures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being duly subscribed

and sworn to by the said E. H. Broughton, all of

which for the purposes of condensation of the record

is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

State fo California,

County of Los Angeles.—^ss.

AFFIDAVIT OF J. A. STRUNK.
J. A. Strunk, being first duly sworn, deposes and

says: I reside at Box 28, City of Santa Fe Springs,

California, and my occupation is Tool Pusher. I

have been engaged in oil development for the past

5 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed state-

ment of evidence set forth, being duly subscribed

and sworn to by the said J. A. Strunk, all of which

for the purpose of condensation of the record is

not repeated.) [329]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF MIKE J. LEONARD.

State of California,

County of Los Angeles,—ss.

Mike J. Leonard, being first duly sworn, deposes

and says: I reside at 1449 Rose Avenue, City of

Long Beach, California, and my occupation is Dril-

ling Supt. I liave been engaged in oil development

for the past 13 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said Mike J. Leonard, all of which

for the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. HILLIER.

State of California,

County of Los Angeles,—ss.

E. Hillier, being first duly sworn, deposes and

says : I reside at 1137 Junipero Ave., City of Long

Beach, California, and my occupation is Tool

Pusher. I have been engaged in oil development

for the past 25 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender
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hereinbefore referred to in this condensed state-

ment ef evidence set forth, being duly subscribed

and sworn to by the said E. Hillier, all of which for

the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF S. L. PUGH. [330]

State of California,

,

'

County of Los Angeles,—ss.

S. L. Pugh, being first duly sworn, deposes and

says: I reside at 275 Mirmar, City of Long Beach,

California, and my oecupation is contractor (drill-

ing). I have been engaged in oil development for

the past 15 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinabove referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said S. L. Pugh, all of which for the

purposes of condensation of the record is not re-

peated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF M. E. INSKEEP.

State of California,

County of Los Angeles,—ss.

M. E. Inskeep, being first duly sworn, deposes and

says: I reside at Walker Street, City of Cypress,,
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California, and my occupation is driller. I have

been engaged in oil development for the past 11

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, bding duly subscribed and

sworn to by the said M. E. Inskeep, all of which for

the purposes of condensation of the record is not re-

peated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF WALTER HUGHES.

State of California,

County of Los Angeles,—ss. [331]

Walter Hughes, being first duly sworn, deposes

and says : I reside at 1338 Walnut Ave., City of Long
Beach, California, and my occupation is drilling

superintendent for Bush-Voorhis Oil Co. I have

been engaged in oil development for the past 20

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said Walter Hughes, aU of which

for the purposes of condensation of the record is

not repeated.)
,
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. M. COMBS.

State of California,

County of Los Angeles,—^ss.

R. M. Combs, being first duly sworn, deposes and

says: I reside at County of Los Angeles, City of

Wbittier, 559 South Pickering St., California, and

my occupation is general superintendent. I have

been engaged in oil development for the past 12

years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said R. M. Combs, all of which for

the purposes of condensation of the record is not re-

peated.) [332]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF JOHN K. PORTER.

State of California,

County of Los Angeles,—^ss.

John K. Porter, being first duly sworn, deposes

and says : I reside at City of Santa Fe Springs, Box
EE, California, and my occupation is general supt.

Parkford Pet. I have been engaged in oil develop-

ment for the past 20 years.
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(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said John K. Porter, all of which for

the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF H. H. BRAZEEL.

State of California,

County of Los Angeles,—ss.

H. H. Brazeel, being first duly sworn, deposes and

says : I reside at 1842 Raymond, City of Long Beach

California, and my occupation is cementer. I have

been engaged in oil development for the past 5 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said H. H. Brazeel, all of which for

the purposes of condensation of the record is not

repeated.) [333]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF W. R. McKENZIE.

State of California,

County of Los Angeles,—ss.

W. R. McKenzie, being first duly sworn, deposes
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and says: I reside at 1071 E. Broadway, City of

Long Beach, California, and my occupation is treas-

urer, Supt. California Drilling Co. I have been

engaged in oil development for the past 7 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said W. R. McKenzie, all of which

for the purposes of condensation of the record is not

repeated.)

(Title of Court and Title and Nuniber of Cause

Omitted.)

AFFIDAVIT OF W. N. MILLER.

State of California,

County of Los Angeles,—ss.

W. N'. Miller, being first duly sworn, deposes and

says : I reside at 521 No. Lemon Ave., City of Ana-

heim, California, and my occupation is drilling con-

tractor. I have been engaged in oil development

for the past 4 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of H. J. Bender

hereinbefore referred to in this condensed statement

of evidence set forth, being duly subscribed and

sworn to by the said W. N: Miller, all of which for

the purposes of condensation of the record is not

repeated.) [334]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF EOSCOE W. STEPHENS.

State of California,

County of Los Angeles,—^ss.

Roscoe W. Stephens, being first duly sworn, de-

poses and says: I reside at 1871 Hill Ave., City of

Los Angeles, California, and my oecupation is pro-

ducing oil being Field Superintendent for St.

Helens Petroleum Co., Limited. I have been en-

gaged in oil business in various capacities for the

past 27 years.

(The remainder of the affidavit is in words and

figures the same as the affidavit of Felix Mallon,

hereinbefore in this condensed statement of evidence

set forth, except for the line in the Mallon affidavit

reading ''Mud is always used in oil well cementing,

not water," which has been changed in the affidavit

of Stephens to read "Mud at present and under

present practice is always used in oil well cementing

not water,
'

' and except for the last paragraph of the

Mallon affidavit reading '

' I was with the St. Helens

Petrolemn for six years. During this time we
cemented 28 wells without the use of plugs. All

these wells were successful" which has been changed

in the affidavit of Stephens to read "I have cemented

and had imder my supervision the cementing of

wells since the early part of 1907 and have cemented

and observed the cementing of very many wells with-

out plugs or barriers. The great majority of these
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have been by the casing method described in the

above quoted claims. This method is being used

by my company at present and is entirely successful

—that is to say the percentage of success I believe to

be as great as under the Perkins plug process," said

affidavit being subscribed and sv^orn to by the said

Eoscoe W. Stephens on the 9th day of Novemher,

1923, all of which for the purpose of condensation

of the record is not repeated.)' [335]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF R. B. McKEON.

State of California,

County of Los Angeles,—ss.

R. B. McKeon, being first duly sworn, deposes

and says : I reside at 411 Orizaba, California, and

my occupation is tool pusher. I have been engaged

in oil development for the past 15 years, and am
fully conversant with the methods employed in

cementing oil wells. I understand the method

which has been used by the above named defendant,

J. M. Owen, in cementing oil wells. Said defendant

does not use water either to obtain circulation or to

force the cement in position outside of the casing;

he always uses a rather thick mud—perhaps almost

as thick as a cement mixture. In the rotary method

of drilling which is used almost exclusively in Cali-

fornia, mud is considered so necessary that often

hundreds, or possibly thousands, of dollars are spent

in hauling it if not immediately available at the job.



376 J. M. Owen vs.

This mud is used to plaster the sides of the hole

during drilling and prevent or minimize the danger

of caving in. When the cementing operation begins,

the well is full of this mud, and no well operator at

the present time would permit anything other than

mud to he pumped into the casing, either to secure

circulation or to force the cement in place, for the

reason that water would wash away and destroy the

mud plastering of the walls of the hole. I believe

no oil well cementer at the present time would even

suggest the use of water for such purposes, because

if he did he would show immediately his total lack

of experience in this art. [336]

It is not necessary, nor even desirable, to separate

this mud from the cementing during the process of

cementing; for the cement is not diluted and will

not be diluted by the mud or the water in the mud
at any stage of the process.

This is demonstrated by the fact that there is,

and has been for years past, in common successful

use a process in which no plug or other barrier what-

ever is used, the cement being forced in position

between two columns of mud.

I am familiar with the method used by plaintiff

in this case, and with the plug plaintiff uses. I am
positive that any advantage asserted for separating

mud from the cement by the Perkins plug is too in-

consequential to be taken into account. The only

real or advantageous function of the Perkins upper

plug is to act as an indicator (a function not asserted

or claimed in the Perkins patent as I understand),

by slowing or stalling the action of the pump when
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the cement reaches its position behind the casing.

This function is not an important one being readily

accomplished in the old no plug system I have just

above referred to, by measuring in the mud, and the

only disadvantage (if of sufficient importance to be

called such) of such no plug system is that the

cementer must carry around one or two tanks for

this purpose, but such disadvantage is counterbal-

anced by the fact (partially at least—I do not under-

take to state any comparative figures of expense)

that he saves the expense of the plug. Special tables

to make computations of the amount of mud neces-

sary to force the cement to its proper position out-

side the casing have long been in general use, and

measuring devices are also used, which enable com-

putation of the amount to be used a very simple

matter to those skilled in the [337] art. As I

have said, this no plug system is continuously being

used on a large scale in successful oil well cementing.

The percentage of success of such no plug system is

as high as that in which one or more plugs are used.

These facts convince me beyond all question that

there is no real or substantial advantage in separat-

ing the mud from the cement and that the idea that

the cement would be diluted if barriers were not used

(which might have obtained when the Perkins

patent was applied for) has long been exploded.

Defendant Owen does not use his packer to pre-

vent dilution of the cement by the mud, his packer

being embedded in the cement; that is to say, tEe

cement being above and below it. The primary and
most important purpose of the Owen packer plug
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is that it enables Owen to dispense with a step^

which, in the Perkins process, is indispensable ; that

is to say, without which the Perkins process would

be wholly inoperative, namely : The step of holding

the cement in position under water pressure until

the cement hardens. This, considering the aggre-

gate of all wells cemented and to be cemented, is of

uncalculable advantage in the art, for with the Per-

kins process the tight head must remain in place,

even with the use of modern quick hardening cement

compounds, for at least twenty-four hours, often

much longer. This time is largely wasted in the

Perkins process while with the Owen process it is

^aved, for the tight head can be immediately removed

from the top of the casing and preparations can

then immediately be made for further drilling or

other necessary procedure. This great advantage

of the said Owen process is, in my opinion, sufficient

to ena:ble it to supersede entirely the Perkins pro-

cess.

To summarize the differences between the Perkins

process and the Owen process and briefly compare

respective advantages : [338]

(1) Owen uses mud, while I understand the Per-

kins patent claims the use of only water. Water
does not perform the same function nor lead to the

same result, nor constitute the same means for pro-

ducing the same result as mud, as it does not main-

tain the plastered condition of the wall, an advan-

tage incident to the rotary drilling process. Water
is not practicable, for use, and will not be permitted

under present day practice because it washes away
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the mud plastering of the hole and is likely to cause

caving. Mud is invariably successful while water

is recognized as not successful.

(2) Owen uses no barrier to separate any mud
from any cement, the Owen packer being always

embedded in the cement, so that there will be cement

above it to be afterwards drilled out, as an assurance

that the cement has not been pumped entirely out of

the bottom of the casing and too high to secure a

proper water shut-off.

(3) Owen gains the greatest advantage over

the Perkins process by the use of a specially con-

structed packer which enables him to dispense en-

tirely with the step of the Perkins process consisting

of holding the cement in position under water pres-

sure until the cement hardens; in other words, en-

ables him to dispense with the use of the tight head

immediately after the cement is in position outside

the casing. In connection with this last mentioned

advantage, as I have stated, with the use of the Per-

kins plug it is impossible to remove the tight head

after the cement is in position outside of the casing

because the cement is only retained in position out-

side of the casing by pump pressure and the sealing

off of the top of the casing by such tig'ht head. The

weight of the column of mud within the casing can-

not alone hold the cement in position outside of the

casing. This can be demonstrated before the Court

[339] by requesting Perkins to cement a well in

the presence of the Court, and when the cement is

in position to remove the head. Perkins cannot do

it. Then let the Court make the same request of
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defendant Owen. He will cement the well and im-

mediately remove the head relying not upon mud
pressure, whether hy prnnp or by the weight of the

column of mud in the casing, but relying upon the

patented features of his specially constructed packer

which wedges it tightly in the bottom of the casing

and holds it firmly against the weight of the column

of cement outside of the casing. It is, of course,

ridiculous to talk of removing the colmnn of mud
inside of the casing above the packer for any pur-

pose experimental or otherwise.

E. B. McKEON.

Subscribed and sworn to before me this 12th day

of November, 1923.

[Seal] A. MAE BARKER,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Mar. 17, 1926. [340]

(Title of Court and Title and Number of Cause

Omitted.)

APPIDAVIT OP WALTER HUGHES.
State of California,

County of Los Angeles,—ss.

Walter Hughes, being first duly sworn, deposes

and says : I reside at 1338 Walnut St., Long Beach,

California, and my occupation is drilling supt. for

Bush & Voorhis Oil Co. I have been engaged in

oil development for the past 20 years, and am fully

conversant with the methods employed in cementing

oil wells.
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(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinhefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said Walter Hughes on the 10th day of No-

vember, 1923, all of which for the purposes of con-

densation of the record is not repeated.)

(Title of Court and Title and Nuniber of Cause

Omitted.)

AFFIDAVIT OF H. O. BALES.

State of California,

County of Los Angeles,—ss.

H. O. Bales, being first duly sworn, deposes and

says: I reside at 1923 Chestnut Ave., Long Beach,

California, and my occupation is general cement

work. I have been engaged in oil development for

the past 2 years, and am fully conversant with the

methods employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said H. O. Bales on the 12th day of November,

1923, all of which for the purposes of condensation

of the record is not repeated.) [341]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF F. E. BANNON.

^tate of California,

County of Los Angeles,—ss.

F. E. Bannon, being first duly sworn, deposes and

says: I reside at 517 W. 1st St., Santa Ana, Cali-

fornia, and my occupation is production foreman

Federal Drilling Co. I have been engaged in oil

development for the past 12 years, and am fully

conversant with the methods employed in cementing

oi] wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said F. E. Bannon on the 12th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

(Title of Court and Title and Nuniber of Cause

Omitted.)

AFFIDAVIT OF A. R. JOHNSON.

State of California,

County of Los Angeles,—ss.

A. R. Johnson, being first duly sworn, deposes and

says: I reside at 235 Roswell Ave., Long Beach,

California, and my occupation is General Supt.

Federal Drg. Co. I have been engaged in oil de-
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velopment for the past 13 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said A. R. Johnson on the 12th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.) [342]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF L. A. LEWIS.

State of California,

County of Los Angeles,—ss.

L. A. Lewis, being first duly sworn, deposes and

says: I reside at 741 N. Lemon St., Anaheim, Cali-

fornia, and my occupation is Cat Head Man. I have

been engaged in oil development for the past 10

years, and am fully conversant with the methods

employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said L. A. Lewis on the 10th day of Novem-
ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF F. E. ELLIS.

State of California,

County of Los Angeles,—ss.

F. E. Ellis, being first duly sworn, deposes and

says : I reside at Norwalk, California, and my occu-

pation is Tool Pusher. I have been engaged in oil

development for the past 8 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said F. E. Ellis on the 10th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.) [343]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF D. E. BARNETT.

State of California,

County of Los Angeles,—ss.

D. E. Barnett, being first duly sworn, deposes and

says : I reside at Norwalk, California, and my occu-

pation is Driller. I have been engaged in oil well

development for the past 7 years, and am fully con-

versant with the methods employed in cementing
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oil wells. I understand the method which has been

used by the above named defendant, J. M. Owen, in

cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said D. E. Bamett on the 10th day of ISTovem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.

)

AFFIDAVIT OF H. G. SMITH.

State of California,

County of Los Angeles,—^ss.

H. G. Smith, being first duly sworn, deposes and

says : I reside at 575 Newell Ave., Huntington Park,

California, and my occupation is Driller. I have

been engaged in oil development for the past 12

years, and am fully conversant with the methods

employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said H. G. Smith on the 10th day of Novem-
ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.) [344]
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF MIKE J. LEONAED.

State of California,

County of Los Angeles,—ss.

Mike J. Leonard, being first duly sworn, deposes

and says: I reside at 1749 Rose Avenue, Long

Beach, California, and my occupation is Drilling

Supt. I have been engaged in oil development for

the past 13 years, and am fully conversant with the

methods employed in cementing oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of E. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said Mike J. Leonard the 10th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF GEOEOE BiUSCHEE.

State of California,

County of Los Angeles,—ss.

George Buscher, being first duly sworn, deposes

and says: I reside at 224 Holladeck, Bell, Califor-

nia, and my occupation is derrick man. I have been

engaged in oil development for the past 6 years, and

am fully conversant with the methods employed in

cementing oil wells.
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(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said George Buscher on the 10th day of No-

vember, 1923, all of which for the purposes of con-

densation of the record is not repeated.) [345]

(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF E. H. BROUGHTON.

State of California,

County of Los Angeles,—ss.

E. H. Broughton, being first duly sworn, deposes

and says : I reside at 230 N. Bright, Whittier, Cali-

fornia, and my occupation is geologist. I have been

engaged in for the past 6 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said E. H. Broughton on the 10th day of No-

vember, 1923, all of which for the purposes of con-

densation of the record is not repeated.)
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(Title of Court and Title and Number of Cause

Omitted.)

AFFIDAVIT OF JOHN GOLASPY.

State of California,

County of Los Angeles,—ss.

John Golaspy, being first duly sworn, deposes and

says: I reside at 204 Main Street, Placentia, Cali-

fornia, and my occupation is Drilling Contractor.

I have been engaged in various occupations around

oil wells for the past 29 years, and am fully con-

versant with the methods employed in cementing

oil wells.

(The remainder of the affidavit is in words and

figures the same as the affidavit of R. B. McKeon
hereinbefore referred to in this condensed statement

of evidence set forth, being subscribed and sworn to

by the said John Golaspy on the 9th day of Novem-

ber, 1923, all of which for the purposes of condensa-

tion of the record is not repeated.)

WESTALL and WALLACE, [346]

By JOSEPH F. WESTALL,
Solicitors and of Counsel for Defendant.

[Endorsed] : (Title of Court and Cause.)

Statement of Evidence in Condensed Form as Pro-

vided by Equity Rule 75. Filed Apr. 4, 1924. Chas.

N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Westall and Wallace, Patent Lawyers,

Suite 611 California Bank Building, 629 South

Spring Street, Los Angeles, Calif., Attorneys for

Defendant. [347]
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(Title of Court and Cause.)

PETITION FOR APPEAL.

To the Honorable WILLIAM P. JAMES, District

Judge

:

The above-named defendant feeling aggrieved by

an interlocutory order entered in the above-entitled

cause on the 17th day of March, 1923, refusing to

dissolve the preliminary injunction heretofore issued

in the above-entitled cause on the 27th day of

August, 1923, as said injunction has been inter-

preted, explained, and construed by this Court, does

hereby appeal from said interlocutory order to the

United States Circuit Court of Appeals for the

Ninth Circuit, for the reasons set forth in the as-

signment of errors filed herewith and he prays that

his appeal be allowed and that citation be issued as

provided by law, and that a transcript of the record,

proceedings, and papers and documents upon which

said interlocutory order was based, duly authenti-

cated be sent to the United States Circuit Court of

Appeals for the Ninth Circuit under the rules of

such court in such cases made and provided; and

your petitioner further prays that the proper order

relating to the security to be required of him be

made.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

[Endorsed] : (Title of Court and Cause.) Peti-

tion for Appeal. Filed Apr. 4, 1924. Chas. N.
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Williams, Clerk. By L. J. Cordes, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring Street,

Los Angeles, Calif., Attorneys for Defendant-Ap-

pellant. [348]

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS.

Now comes the defendant in the above-entitled

cause and files the following assignment of errors

upon which he will rely upon his prosecution of the

appeal in the above-entitled cause, from the inter-

locutory order entered in the above-entitled cause on

the 17th day of March, 1924, refusing to dissolve the

preliminary injunction heretofore issued in the

above-entitled cause on the 27th day of August, 1923,

as said injunction has been interpreted, explained,

and construed by this Court.

That the United States District Court for the

Southern Division of the Southern District of Cali-

fornia, on the application to dissolve said injunction,

and in entering the above mentioned interlocutory

order thereon, erred

I.

In refusing to dissolve said preliminary injunc-

tion.

XL
In failing to find and order or decree on said ap-

plication that the granting of said preliminary in-
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junction had been an abuse of discretion which

should have been corrected by such dissolution.

III.

In finding or assuming that defendant at any time

infringed or threatened to infringe upon the letters

patent in suit.

IV.

In finding or assuming that said letters patent in

suit were valid or that there was anything in the

record prior to said application to dissolve to sup-

port or sustain the presumption of validity of said

patent. [349]

V.

In finding or assuming that it was not necessary

to observe the limitations of patent claims in passing

upon an application for a preliminary injunction,

and that failure to give effect to such limitations on

the grant of a preliminary injunction was an error

which should be corrected on motion to dissolve said

injunction.

VI.

In failing and refusing to find on said application

that defendant had at all times prior thereto been

engaged solely in a noninfringing business and was
not threatening to infringe and that the issue of said

injunction was erroneous and that said injunction

was ill advised and an abuse of discretion.

VII.

In failing and refusing to find that it clearly ap-

peared of record that defendant had only used a

process which, on the face of the record he was
shown entitled to use as a member of the public.
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VIII.

In finding or assuming that mud used for pressure

fluid was the equivalent of water.

IX.

In totally disregarding the limitations of claim 2

of said patent in suit reading ''the water being

separated from the cement by a suitalble barrier."

X.

In finding or assuming that defendant used the

last step of claim 2 of said Perkins patent in suit.

XI.

In finding or assuming that the column of pressure

fluid in the casing above the plug will hold the

cement outside the casing without the tight head.

[350]

XII.

In failing to note and observe that the limitations,

in said claim which were disregarded were all that

distinguished the claim or the process from the prior

art, and that in the absence of such limitations the

claim was clearly invalid in view of the prior art on

the very face of the patent application in suit.

XIII.

In finding or assuming that said letters patent in

suit was entitled to a broad, liberal interpretation

in view of the prior art, or that anything except the

strictest and narrowest possible interpretation was

justified in view of such prior art.

XIV.

In permitting an injunction to remain in force in

the absence of clear evidence of infringement.
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WHEREFORE the appellant prays that said in-

terlocutory order refusing to dissolve said injunction

be reversed and that the District Court for the

Southern Division of the Southern District of Cali-

fornia, be ordered to enter an order or decree re-

versing the decision of said District Court upon said

interlocutory application to dissolve and to enter an

order dissolving said injunction.

WESTALL and WALLACE,
By JOSEPH P. WESTALL,

Solicitors and of Counsel for Appellant.

[Endorsed] : (Title of Court and Cause.) As-

signment of Errors. Filed Apr. 4, 1924. Chas. N.

Williams, Clerk. By L. J. Cordes, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring Street,

Los Angeles, Calif., Attorneys for Defendant.

[351]

(Title of Court and Cause.)

ORDER ALLOWING APPEAL.

On motion of Joseph F. Westall, Esq., of the firm

of Westall and Wallace, solicitors and of counsel

for defendant, it is hereby ordered that an appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit from the interlocutory order

heretofore filed and entered herein on the 17th day

of March, 1924, refusing to dissolve the preliminary

injunction heretofore issued in the above-entitled

cause on the 27th day of August, 1923, as said in-
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junction has been interpreted, explained, and con-

strued by this court be, and the same is hereby al-

lowed, and that a certified transcript of the record,

testimony, ex^hibits, stipulations, and all proceediugs

be forthwith transmitted to said United States Cir-

cuit Court of Appeals for the Ninth Circuit. It is

further ordered that the bond on appeal be fixed in

the sum of two hundred and fifty dollars ($250.00).

Dated this 4th day of April, 1924.

WM. P, JAMES,
U. S. District Judge. [352]

[Endorsed] : (Title of Court and Cause.) Or-

der Allowing Appeal. Filed Apr. 4, 1924. Chas.

N. Williams, Clerk. By L. J. Cordes, Deputy

Clerk. Westall and Wallace, Patent Lawyers, Suite

611 California Bank Building, 629 South Spring

Street, Los Angeles, Calif., Attorneys for Defend-

ant-Appellant. E.O.B. 3/351. [353]

(Title of Court and Cause.)

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS

:

That J. M. Owen, as principal, and two hundred

fifty dollars ($250.00) deposited with the Clerk of

the District Court of the United States for the

Southern District of California at the time of ap-

proval and filing of this bond, as surety, are jointly

and severally held and firmly bound unto the Per-

kins Oil Well Cementing Company, a corporation,
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in the penal sum of two hundred fifty ($250.00)

dollars to be paid to it and its respective successors

and assigns ; to which payment, well and truly to be

made, we bind ourselves and each of us, jointly and

severally, and the executors, heirs, and administra-

tors of said principal by these presents.

SEALED with my seal and dated this 11th day of

April, 1924.

WHEEEAS, the above-named J. M. Owen having

taken an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit to reverse the in-

terlocutory order entered in the above-entitled cause

on the 17th day of March, 1924, refusing to dissolve

the preliminary injunction heretofore issued in the

above-entitled cause on the 27th day of August, 1923,

as said injunction has been interpreted, explained,

and construed by the District Court of the United

States for the Southern District of California,

Southern Division, in the above-entitled cause.

AND WHEREAS, said District Court of the

United States for the Southern District of Califor-

nia, has fixed the amount of defendant's bond on

said appeal in the sum of two hundred and fifty

($250.00) dollars;

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above-named defendant-

appellant shall prosecute his said appeal, and any
appeal allowed to be taken to the Supreme Court of

the United States to effect, and answer all costs

which may be adjudged against him, if he fails to

make good said appeal, [354] then this obligation
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shall be void; otherwise to remain in full force and

effect.

J. M. OWEN,
Principal.

State of California,

County of Los Angeles,—ss.

On this 11th day of April, 1924, before me, Sara

R. Arenz, a notary public in and for the said county

and State, residing therein, duly commissioned and

sworn, personally appeared J. M. Owen known to

me to be the person whose name is subscribed to the

within instrument, and acknowledged to me that he

executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] SARA R. ARENZ,
Notary Public in and for the County of Los Angeles,

State of California.

My commission expires Feb. 17, 1926.

Examined and recommended for approval, as pro-

vided in Rule 29.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

I hereby approve the foregoing bond this 11th day

of April, 1924.

WM. P, JAMES,
United States District Judge. [355]

[Endorsed] : (Title of Court and Cause.) Bond
on Appeal. Filed Apr. 11, 1924. Chas. N. Will-
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iams, Clerk. By Edmund L. Smith, Deputy Clerk.

Westall and Wallace, Patent Lawyers, Suite 611

California Bank Building, 629 South Spring Street,

Los Angeles, C'alif., Attorneys for Defendant.

E.R.B. [356]

United States District Court, Southern District

of California, Southern Division.

IN EQUITY—No. F.-70.

PERJKINS OIL WELL CEIMENTING COM-
PANY, a Corporation,

Plaintiff,

VS'.

WILLIAM B. WIOLE,
Defendant.

BILL OF COMPLAINT.

To the Honorable, the Judges of the District Court

of the United States, in and for the Southern

District of California

:

Perkins Oil Well Cementing Company, a Cor-

poration, organized and existing under the laws of

the State of California, and having its principal

place of business in the city of Los Angeles, State of

California, brings this its bill of complaint against

William B. Wigle, an inhabitant of the Southern
Division of the Southern District of California,

and for cause of action alleges:

I.

That the ground upon which this court's juris-
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diction depends is that this is a suit in equity aris-

ing under the Patent Laws of the United States.

II.

That plaintiff, Perkins Oil Well Cementing Com-

pany, is a corporation organized and existing un-

der and hy virtue of the laws of the State of Cali-

fornia, and has its principal place of business in

the city of Los Angeles, State of California. [357]

III.

That defendant, William B. Wigle, is a citizen

of the State of California, and an inhahitant of

the Southern Division of the Southern District of

California.

IV.

That heretofore, to wit, prior to October 27th,

1909, Almond A. Perkins and Edward Double, then

of Los Angeles, California, were the original, first,

sole and joint inventors of a new and useful in-

vention, to wit: 'Method of Cementing Oil Wells,

not known or used by others before their invention

or discovery thereof, or patented or described in

any printed publication in the United States of

America, or in any foreign country, before their in-

vention or discovery, thereof ,or more than two years

prior to their application for letters patent thereon

in the United States of America, or in piiblic use

;or on sale in the United States of America, for more
than two years prior to such application for let-

ters patent therefor, and not abandoned; that here-

tofore, to wit, on October 27th, 1909, the said Al-

mond A. Perkins and Edward Double made joint

application in writing in due form of law to the

Commissioner of Patents of the United States of
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America for letters patent for said invention and

complied in all respects with the conditions and re-

quirements of said law.

V.

That by an instrument in writing- dated June

1st, 1911, duly executed by the aforesaid Almond

A. Perkins and Edward Double, the said Almond

A. Perkins and Edward Double did sell, assign,

transfer and set over luito the Perkins Cementing

Company, a corporation, then existing and organ-

ized under the laws of the State of California, and

having its principal place of business at Los An-

geles, California, its successors, or assigns, the en-

tire and exclusive right, title [358] and inter-

est in and to the aforesaid invention in the United

States and in and to any letters patent to be

granted and issued therefor, and did thereby au-

thorize and request the Commissioner of Patents

to issue any letters patent upon the aforesaid ap-

plication to the said Perkins Cementing Company,

a corporation, its successors or assigns.

VI.

That after due proceedings had and due exami-

nation made by the Commissioner of Patents upon
the aforesaid application as to the novelty and
patentability of said invention, on December 12,

1911, letters patent of the United States of

America, No. 1,011,484, signed, sealed and executed

in due form of law, and bearing date the day and
year aforesaid, were granted, issued and delivered

by the Commissioner of Patents of the United
States of America to aforesaid Perkins Cementing
Company, a corporation; that thereby there was



400 J. M. Owen vs.

granted and secured to said Perkins Cementing

Company, a corporation, its legal representatives

and assigns, for the term of 17 years from and

after the said December 12, 1911, the exclusive

right and liberty of making, using or vending to

others to be used, the said invention throughout the

United States of America and the territories there-

of, all as will more fully and at large appear in

and by said original letters patent, or a duly certi-

fied copy thereof, to be here in court produced as

may be required.

VII.

That on January 8th, 1913, by a due and proper

mesne transfer and assignment in writing, plain-

tiff, Perkins Oil Well Cementing Company, ac-

quired the entire and exclusive right, title and in-

terest in and to the said invention and the said

letters patent No. 1,011,484, theretofore acquired

and held as aforesaid by said Perkins Cementing

Company; that at all times [359] since January

8th, 1913, plaintiff, Perkins Oil Well Cementing

Company, has been and now is the sole and exclu-

sive owner of said letters patent No. 1,011,484, and

all the rights and privileges conferred thereby.

VIII.

That since it became the owner thereof, as

aforesaid, plaintiff, Perkins Oil Well Cementing

Company, has invested and expended large sums

of money and has been to great trouble in building

up and 'conducting a business of cementing oil

wells by the method provided by the aforesaid

invention and patented in the said letters patent

No. 1,011,484; that the said method of cementing
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oil wells patented in said letters patent No 1,-

011,484, has gone into extended commercial use

and 'lias become a standard method of cementing

oil wells; that said invention has been and is of

great benefit and advantage; and that the public

has generally acknowledged and acquiesced in the

exclusive right of plaintiff in and to said invention,

and has generally acknowledged and acquiesced in

the validity of the aforesaid letters patent; and

plaintiff believes that it will realize and receive

large gains and profits from said invention and said

letters patent No. 1,411,484, if infringement by the

above-named defendant and his confederates shall

be restrained and prevented.

IX.

That within the six years last past and within the

^Southern Division of the Southern District of Cali-

fornia, and without consent or license from plain-

tiff, defendant William B. Wigle, has employed the

aforesaid invention and patented "Method of

Cementing Oil Wells" and has used and caused to

be used said patented method in the cementing of

oil wells in infringement of said letters patent No.

1,011,484; that defendant William B. Wigle has
been duly notified of the grant, [360] issuance and
delivery of said letters patent and of plaintiff's

rights in the premises, but notwithstanding the

same, has deliberately and intentionally proceeded
and continued to infringe upon said letters patent
and has refused, and does refuse, to desist from
said infringement; that defendant intends to con-
tinue such infringement and will continue said in-
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fringement Tinless duly restrained by this court;

that plaintiff does not know exactly to what ex-

tent said infringement has Ibeen carried by de-

fendant or the amounts of profits or advantages

derived by defendant from said infringement; that

plaintiff has been damaged and injured by the in-

fringing acts of defendant aforesaid, and will be

further damaged if said infringement be continued.

WHEREFORE, plaintiff prays:

1. That a writ of injunction issue out of and

under the seal of this court, enjoining and re-

straining the defendant, his agents, attorneys, ser-

vants, employees and associates, and each and every

of them, from directly or indirectly infringing

upon the aforesaid letters patent in any manner

whatsoever, or from aiding, abetting or contribut-

ing to any infringement thereof whatsoever, and

enjoining and restraining each and every of them

from directly or indirectly in any manner employ-

ing or using the method of cementing oil wells

claimed and patented in said letters patent No.

1,011,484.

2. That defendant be ordered, adjudged and

decreed to account to and pay over to plaintiff all

the profits and advantages realized by defendant

from said infringement and all the damages sus-

tained by plaintiff by reason of said infringement

together with the costs of this suit, and for such

other, further [361] or different relief as to this
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court may seem proper and be in accord with,

equity and good conscience.

PERKINS OIL WELL CEMENTING
COMPANY.

By ALMOND A. PERKINS, President,

Plaintiff.

FREDERICK S. LYON,
LEONARD S. LYON,

Solicitors for Plaintiff.

State of California,

Coimty of Los Angeles,—ss.

Almond A. Perkins, being first duly sworn, de-

poses and says: Tbat he is the president of plain-

tiff, Perkins Oil Well Cementing Company above

named; that he has read the foregoing bill of com-

plaint and knows the same to be true of his own
knowledge except as to matters stated therein upon

information and belief, and as to said matters he

verily believes the same to ibe true.

ALMOND A. PERKINS.

Subscribed and sworn to before me this 1st day

of December, 1921.

[Seal] L. BELLE WEAVER,
Notary Public in and for Los Angeles County,

State of California. [362]

[Endorsed]: No. F.-70. United States Dis-

trict Court, Southern District of California, South-

em Division. Perkins Oil Well Cementing Com-
pany, a Corporation, vs. William B. Wigle. In

Equity. Bill of Complaint. Filed Dec. 1, 1921.

Chas. N. Williams, Clerk. By R. S. Zimmerman,
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Deputy Clerk. Lyon & Lyon. Frederick S. Lyon,

Leonard S. Lyon, 312 Stock Exchange Building,

Los Angeles, Cal., Solicitors for Plaintiff. [363]

District Court of the United States, Southern Dis-

trict of California, Southern Division.

No. F.-70—EQUITY.

PERKINS OIL WELL CEMENTING COM-
PANY, a Corporation,

vs.

WILLIAM B. WIGLE,

Plaintiff,

Defendant.

ANSWER.

Now comes the defendant, Wilson B. Wigle, er-

roneously sued by the name of William B. Wigle,

and for answer under the complaint herein,

—

II.

Alleges as to whether plaintiff, Perkins Oil Well

Cementing Company, is a corporation organized

and existing under and by virtue of the laws of the

State of California, or any other state, or at all,

this defendant is without knowledge and therefore

denies the same, and for want of sufficient knowl-

edge to form a belief also denies that said alleged

corporation has its principal or any place of Ibusi-

ness in the city of Los Angeles, State of California.

III.

Denies that defendant is a citizen of the State
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of California 'but admits that he is an inhabitant

of the Southern Division of the Southern District

of California.

IV.

Being without knowledge, this defendant denies

that heretofore, to wit, prior to October 27, 1909,

or at any other time, Almond A. Perkins and Ed-

ward Double, then of Los Angeles, or any other

place, were the original, first, and sole and joint

[364] inventors of a new and useful invention,

to wit. Method of Cementing Oil Wells, this de-

fendant denying specifically for want of such in-

formation the alleged originality, joint inventor-

ship, novelty, and utility of said pretended inven-

tion, and likewise denying that said alleged subject

matter involved invention, and denies that said

pretended invention was not known or used by

others prior to their alleged invention or discovery

thereof; and denies that the same was not patented

or described in any printed publication in the

United States of America or any foreign country

before their alleged invention or discovery thereof

for more than two years prior to their alleged

application for letters patent thereon in the United

States of America, or not publicly used or on sale

in the United States of America for more than two
years prior to such application for letters patent

therefor; and denies that the same was not aban-

doned; but on the contrary alleges that the same
has been abandoned by such public knowledge and
use long before such pretended application for

letters patent; and for want of knowledge also

denies that heretofore, to wit, on October 27, 1909,
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or at any other time, the said Almond A. Perkins

and Edward Double made joint or any application

in writing in due form of law or otherwise to the

Commissioner of Patents of the United States

of America for letters patent for said alleged in-

vention, and that they or either of them complied

in all or any respects with the conditions and re-

quirements of said law.

V.

Alleges that this defendant is without knowledge

as to whether, by an instrument in writing, dated

June 1st, 1911, duly, or at all, executed by the

aforesaid Almond A. Perkins and Edward Double,

or either of them, the said Almond A. Perkins and

Edward Double did sell, transfer, assign and set

over unto the Perkins Cementing Company, a cor-

poration, then [365] existing and organized

under the laws of the State of California, and hav-

ing its principal place of business at Los Angeles,

California, or at any other place, it successors or

assigns, or either of them, the entire or any ex-

clusive right, title, and interest in and to the afore-

said pretended invention in the United States of

America, and in and to any letters patent to be

granted and issued therefor, and allege that he is

likewise without knowledge as to whether any said

pretended instrimient of assignment did authorize

and request the Commissioner of Patents to issue

any letters patent upon the aforesaid alleged ap-

plication to the said Perkins Cementing Company,
a corporation, or its successors or assigns, or any of

them, and therefore denies each and every of said

allegations; particularly for want of such informa-
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tion denying that said Perkins Cementing Com-
pany is or was a corporation at the time of any
such pretended assignment.

VI.

Alleges that this defendant is without knowledge

as to whether after due or any proceedings or at all

or upon any examination, due or otherwise, made
by the Commissioner of Patents or anyone else, as

to the novelty and patentability of said pretended

invention, on December 12, 1911, or at any other

time, or at all, letters patent of the United States

of America, number 1,011,484, signed, sealed, and

executed, in due or any form of law or at all, or bear-

ing the day and year aforesaid were granted, issued

or delivered by the Commissioner of Patents of the

United States of America to the aforesaid alleged

Perkins Cementing Company, said to be a corpora-

tion, and therefore denies each and every of the

said allegations of the complaint and likewise, for

want of information, denies that thereby there was

granted and secured to said Perkins Cementing

Company, a corporation, its legal representatives or

[366] assigns or either of them, for a term of

seventeen years, from and after the said December

12th, 1911, or for any other term, the exclusive or

any right and liberty of making, using, or vending,

to others to be used, the said pretended invention

throughout the United States of America and the

territories thereof, and this defendant demands

strict proof thereof.

VII.

Alleges that this defendant is without knowledge
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as to whether on January 8, 1913, or at any other

time, by due and proper mesne transfer and assign-

ment in writing or at all, plaintiff, Perkins Oil Well

Cementing Company acquired the entire exclusive or

any right, title, or interest in and to the said pre-

tended invention, and the said alleged letters patent

number 1,011,484, and therefore denies the same and

denies that for like want of information that at all

or any time or times since January 8, 1913, or at any

other time or at all, Perkins Oil Well Cementing

Company has been, and at the time of filing the com-

plaint in this case was, or is now the sole and ex-

clusive owner of said pretended letters patent num-

ber 1,011,484, or of all or any right or rights or pre-

tended privileges alleged to be conferred thereby.

VIII.

Alleges that this defendant is without knowledge

and therefore denies that since the time Perkins Oil

Well Cementing Company alleges it became the

owner of any such pretended letters patent, it in-

vested and expended large or any sums of money,

or has been to great trouble in building up and con-

ducting a business of cementing oil wells by the

method provided by the aforesaid pretended inven-

tion and alleged to be patented in the said supposed

letters patent number 1,011,484, and likewise denies

that the method of cementing oil wells alleged to be

patented in said letters patent number 1,011,484, has

gone into extended conunercial use, and has become

a standard method of [367] cementing oil wells;

denies that said alleged invention has been and is

of great benefit and advantage; denies that the public
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has generally acknowledged and acquiesced in the

pretended exclusive rights of plaintiff in and to

said alleged invention; and denies that said public

has generally or at all acknowledged or acquiesced

in the validity of the said pretended letters patent;

and denies that this defendant by himself, or

through the aid of confederates or others, have or

has infringed upon any such pretended letters

patent.

IX.

Denies that within six years last past or at any

other time, and within the Southern Division of the

Southern District of California, and without the

consent or license from plaintiff, or in any other

place or respect, this defendant has employed the

aforesaid pretended invention or patented or alleged

patented "Method of Cementing Oil Wells"; and

denies that this defendant has used or caused to be

used said asserted patented method of cementing

oil wells in infringement of said pretended letters

patent number 1,011,484, or otherwise or at all;

denies that this defendant has been duly notified of

the grant, issuance, and delivery of said alleged

letters patent and of plaintiff's pretended rights in

the premises; denies that plaintiff has any rights

in the premises; and denies this defendant has de-

liberately and intentionally or at all proceeded and

continued to infringe upon said letters patent; and

denies that this defendant has refused and does

refuse to desist from said alleged infringement;

and denies that this defendant intends to continue

such alleged infringement or will continue such pre-
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tended infringement unless restrained by this court

;

denies that this defendant has derived any large or

any profit from the alleged infringement acts com-

plained of; and likewise denies that [368] plain-

tiff has been damaged or injured by any acts of this

defendant in the premises; or that any such acts

constitute infringement; and denies that plaintiff

will be further or at all damaged by any acts of this

defendant charged by plaintiff to be an infringe-

ment.

X.

Alleges that each and every step or act to be

performed in carrying out the alleged method of

cementing oil wells forming the subject of said pre-

tended letters patent number 1,011,484, as well as the

use, function, and effect thereof (both singly and in

divers substantially similar associations of means,

apparatus, and processes) ; of the subject matter

described in each and every of the claims of said

alleged letters patent 1,011,484, were long prior to

the alleged invention thereof by the said Almond A.

Perkins and Edward Double, matters of common

knowledge among those skilled in the art of oil well

cementing and that by reason of such general com-

mon knowledge, te respective description and pro-

duction of the subject matter described in each and

every of the claims of said alleged letters patent did

not require or involve the exercise of the inventive

faculty, and that said alleged letters patent and each

and every of the claims thereof are null and void for

want of invention.
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XL
Alleges that the result produced by the association

of steps described, respectively, in each and all of the

claims of said alleged letters patent number 1,011,-

484, is not a product of their combination but a

mere aggregate of their several effects, each and all

of which several effects, as well as the means, and

steps necessary for their production, were matters

of common knowledge known by all those skilled in

the art long before the alleged invention thereof as

set forth in the complaint and more than two years

prior to the date of application for [369] letters

patent thereon; and that each and every of the

claims of said alleged letters patent does not present

a patentable combination, but only an aggregation of

old and well known steps, acts, or procedures, and

that said alleged letters patent and each and every

of the claims thereof are null and void for want of

invention.

XII.

Alleges that the subject matter of each and every

of the claims of said alleged letters patent number

1,011,484, has been patented or described in various

letters patent of the United States, being printed

publications long prior to the alleged invention or

discovery by the said Almond A. Perkins and

Edward Double or more than two years prior to their

alleged application for letters patent therefor, a

more specific description of which said letters patent

and printed publication, this defendant is unable to

set forth at the time of filing this answer but which

he prays leave may be inserted by way of amend-
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ment to this answer when the same shall have been

discovered.

XIII.

Alleges as a separate and alternative defense that

said alleged letters patent 1,011,484, are wholly void

and without legal effect, for the reason that said

Almond A. Perkins and Edward Double surrepti-

tiously and unjustly obtained the same for which

was invented by this defendant who was using due

and reasonable diligence and adapting and perfect-

ing the same, and who, on October 16, 1909, filed in

the United States Patent Office an application for

letters patent disclosing the same and to whom,

upon such application, letters patent of the United

States number 1,057,789, were on the first day of

April, 1913, duly and regularly granted, issued, and

delivered. [370]

XIV.

Alleges as a separate and alternative defense that

said Almond A. Perkins and Edward Double were

not the original, first, sole, and joint inventors, or

discoverers of any material and substantial part of

the thing alleged to be patented in and by said al-

leged letters patent 1,011,484, but, on the contrary,

the subject matter of each and every of the claims

of said alleged letters patent was well known in the

art and to this defendant, prior to the alleged in-

vention of said Almond A. Perkins and Edward

Double, and more than two years prior to their al-

leged application for a patent therefor, and particu-

larly was known to this defendant who resides at

the Hotel Delmar, Long Beach, County of Los

Angeles, and State of California.
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XV.
Alleges that the said pretended letters patent

1,011,484, are wholly void and of no legal effect for

the reason that the subject matter described therein

and in respectively each and every claim thereof

was in public use in this country prior to the alleged

invention thereof by the said Almond A. Perkins and

Edward Double, or for more than two years prior

to their alleged application for letters patent and

had been abandoned to the public; and particularly

had been so publicly used and practiced by the fol-

lowing named persons at the following named
persons at the following named places : By this de-

fendant at Los Angeles, County of Los Angeles,

State of California, and by various other persons

at various places, particulars concerning which

names and places this defendant has not sufficient

information to set forth at the time of filing this

answer but which he prays leave to insert by way of

amendment when the same shall have been dis-

covered. [371]

WHEREFORE defendant prays that plaintiff's

Bill of Complaint be dismissed and that defendant

have judgment against plaintiff for defendant's

costs and disbursements herein.

WILSON B. WIGLE,
By WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant.

[Endorsed] : No. F-70—Equity. In the District

Court of the United States, in and for the Southern

District of California, Southern Division. Per-
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kins Oil Well Cementing Company, Complainant, vs.

Wilson B. Wigle, Defendant. Answer. Filed Feb.

21, 1922. Chas. N. Williams, Clerk. By Edmund
L. Smith, Deputy Clerk. Received copy of the

within answer this 21st day of February, 1922.

Leonard S. Lyon, Attorney for Plaintiff. Westall

and Wallace, Attorneys at Law, Suite 516 Trust &
Savings Bldg., Los Angeles, Phone 65683, Attorneys

for Defendant. [372]

In the District Court of the United States for the

Southern District of California, Southern Divi-

sion.

IN EQUITY—No. F.-70.

PERKINS OIL WELL CEMENTING COM-
PANY, a Corporation,

Plaintiff,

vs.

WILSON B. WIGLE and VASCO B. COTTEN-
GIM,

Defendants.

INTERLOCUTORY DECREE.

The cause having come on to be heard, upon the

pleadings and proofs filed on behalf of both parties,

and having been argued by counsel and briefs sub-

mitted.

Now, therefore, upon consideration thereof it is

hereby ORDERED, ADJUDGED AND DE-
CREED AS FOLLOWS, viz.:
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1. That United States letters patent No. 1-

011,484, granted December 12, 1911, for Method of

Cementing Oil Wells, are good and valid in law.

2. That Almond A. Perkins and Edward Double

were the original, first and joint inventors of the

Method of Cementing Oil Wells described and

claimed in said letters patent.

3. That plaintiff, Perkins Oil Well Cementing

Company, a corporation, is the lawful owner of said

letters patent.

4. That between on or about January 1, 1921, and

September 1, 1922, defendant Wilson B. Wigle con-

ducted a business of cementing oil wells within the

Southern District of California and since on or

about September 1, 1922, said business has been con-

tinued and conducted by defendants, Wilson B.

Wigle and Vasco B. Cottengim, as copartners ; that

in the conduct of said business [373] defendants

have infringed upon said letters patent and particu-

larly claim 2 thereof, by employing a method of

cementing oil wells, which includes forcing down the

regular well casing by means of fluid pressure the

cement to be used to fill the space behind the lower

end of the well casing, the pressure fluid being sepa-

rated from said cement by a barrier (such as Plain-

tiff's Exhibit 13), forcing said cement up outside

the casing, and holding the cement in position under

the fluid pressure until the cement hardens ; that the

employment on top of the aforesaid barrier of the

additional cement used by defendants does not avoid

infringement; that mud fluid is the equivalent of

water for the pressure fluid and the use thereof does
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not avoid infringement; and that the aforesaid

method employed by defendants is substantially the

method claimed by claim 2 of said letters patent and

is within the scope thereof.

5. The alleged infringement of claims 1 and 3 of

said letters patent is not passed upon, as in finding

claim 2 of said letters patent infringed the Court

accords plaintiff the relief prayed irrespective of

claims 1 and 3.

6. That plaintiff recover of defendants the profits

and gains which the defendants have derived or re-

ceived by reason of the aforesaid infringement of

claim 2 of said letters patent, and that plaintiff do

recover of said defendants any and all damages

which plaintiff has sustained by reason of said in-

fringement; and that the question of increasing

said damages is reserved for the Court.

7. That this cause is hereby referred to Charles C.

Montgomery, Esq., as Master pro hac vice to take

and state an account of said profits and gains, and to

assess such damages, [374] and to report thereon

with all convenient speed ; that the defendants, their

employees, agents, representatives, associates, work-

men and attorneys, are hereby directed and required

to attend before said Master from time to time as

required, and to produce before him such books,

papers, vouchers and documents and to submit to

oral examination, as the Master may require.

8. That a perpetual injunction issue out of and

under the seal of this Court, directed to the said de-

fendants, their workmen, agents, attorneys, servants

and associates, enjoining and restraining them, and
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each of them, from directly or indirectly infringing

upon Claim 2 of the United States Letters Patent

No. 1,011,484, granted December 12, 1911, which

claim reads as follows:

''The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pressure,

the water being separated from the cement by a

suitable barrier, forcing the cement up outside

the casing, and holding the cement in position

under the water pressure until the cement

hardens."

9. That plaintiff have and recover judgment

against defendants, Wilson B. Wigle and Vasco B.

Cottengim, and each of them, for the sum of $290.71,

plaintiff's costs and disbursements herein.

Dated June 11, 1923.

TRIPPET,
District Judge.

Approved as to form as provided in Rfale 45

:

WESTALL & WALLACE,
JOSEPH. F. WESTALL,

Solicitors for Defendants.

Decree entered and recorded June 11, 1923.

CHAS. N. WILLIAMS,
Clerk.

By Louis J. Somers,

Deputy Clerk. [375]

[Endorsed]: No. F.-70--In Equity. United

States District Court, Southern District of Cali-

fornia, Southern Division. Perkins Oil Well Ce-
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menting Company, a Corporation, Plaintiff, vs.

Wilson B. Wigle and Vasco B. Cottengim, Defend-

ants. Interlocutory Decree. Filed June 11, 1923.

Chas. N./Williams, Clerk. Louis J. Somers, Deputy.

Lyon & Lyon, Frederick S. Lyon, 312 Stock Ex-

change Building, Los Angeles, Cal. 12/176. [376]

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

IN EQUITY—No. F.-70.

PEEKINS OIL WELL CEMENTING COM-
PANY, a 'Corporation,

Plaintiff,

vs.

WILSON B. WIGLE and VASCO B. COTTEN-
GIM,

Defendants.

WRIT OF INJUNCTION.

The President of the United States of America

to Wilson B. Wigle and Vasco B. Cottengim,

Your Workmen, Agents, Attorneys, Servants

and Associates, GREETING.
WHEREAS, it has been represented to us in our

District Court of the United States for the South-

ern District of California in the Ninth Circuit

on the part of Perkins Oil Well Cementing Com-
pany, a corporation, that it has lately exhibited its

bill of complaint in our said District Court of the
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United States for the Southern District of Cali-

fornia against you, Wilson B. Wigle and Vasco B.

Cottengim, for infringement of United States

Letters Patent No. 1,011,484, granted December 12,

1911,—

NOW, THEREFOEE, in consideration thereof

and of the particular matters in the said bill set

forth, and pursuant to an interlocutory decree en-

tered in said cause on June 11, 19'2'3, we do strictly

command and perpetually enjoin you, the said Wil-

son B. Wigle and Vasco B. Cottengim, your work-

men, agents, attorneys, servants and associates,

and each of you, under the pains and penalties

which may fall upon you and each of you in case

of disobedience, that you forthwith do absolutely

desist and refrain forever hereafter from directly

or indirectly infringing upon claim 2 of said United

States letters patent No. 1,011,484, granted De-

cember 12, 1911, which claim reads as follows:

[377]

"The method of cementing oil wells which

consists of forcing cement down through the

regular well casing by means of water pres-

sure, the water being separated from the ce-

ment by a suitable barrier, forcing the cement

up outside the casing, and holding the cement

in position under the water pressure until the

cement hardens."

WITNESS, The Honorable OSCAR A. TRIP-
PET, Judge of the United States District Court

for the Southern District of California, at the City

of Los Angeles, in the Southern District of Cali-
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fornia, the Ninth Circuit, this I'lth day of June,

1923.

[Seal] CHAS. N. WILLIAMS,
Clerk.

By R. S. Zimmerman,

Deputy Clerk.

RETURN ON SERVICEi OF WRIT.

United States of America,

Sou. District of California,—^ss.

I hereby certify and return that I served the an-

nexed Writ of Injunction on the therein named

Wilson B. Wigle and Vasco B. Cottengim by hand-

ing to and leaving a true and correct copy thereof

with Wilson B. Wigle and Vasco B. Cottengim

personally at Long Beach in said District on the

12th day of June, A. D. 1923.

A. €. SITTEL,
U. S. Marshal.

By M. J. Finn,

Deputy. [378]

[Endorsed]: Marshal's Civil Docket No. 5031.

No. F.-70—In Equity. United States District

Court, Southern District of California, Southern

Division. Perkins Oil Well Cementing Company,
a Corporation, Plaintiff, vs. Wilson B. Wigle and

Vasco B. Cottengim, Defendants. Writ of In-

junction. Filed June 13, 1923. Chas. N. Will-

iams, Clerk. By Edmund L. Smith, Deputy Clerk.

Lyon & Lyon, Frederick S. Lyon, Leonard S. Lyon,
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312 Stock Exchange Building, Los Angeles, Cal.,

Attorneys for Plaintiff. E. R. B. 3/1. [379]

In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

Hon. OSCAE A. TRIPPET, Judge Presiding.

No. F.-70—EQUITY.

PERKINS OIL WELL CEMENTINO COM-
PANY, a Corporation,

Plaintiff,

vs.

WILLIAM B. WICLE and VASCO B. COTTEN-
GIM,

Defendants.

REPORTER'S TRANSCRIPT OF TESTI-
MONY AND PROCEEDINCS ON TRIAL.

APPEARANCES:
For Plaintiff: FREDERICK S. LYON, LEON-

ARD S. LYON, and HENRY S.

RICHMOND, Elsqs.

For Defendants: JOSEPH F. WEST ATJ., Esq.
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Los Angeles, California, April 23, 1923. [380]

TESTEViONY OF CYRUS BELL, FOR PLAIN-
TIFF.

CYRUS BELL, called as a witness on Ibehalf

of the Plaintiff, having been first duly sworn,

testified as follows:

Direct Examination.

(By Mr. L. S. LYON.)
Mr. LYON.—We will first offer in evidence let-

ters patent in suit 1,011,484, as Plaintiff's Exhibit

No. 1. There is a stipulation, I think, that uncerti-

fied copies may be offered, Mr. WestalH

Mr. WESTALL.—That is correct.

Mr. L. S. LYON.—That is the Perkins and

Double patent in suit.

Q. What is your business, Mr. Bell?

A. I am in the oil well drilling and contracting

business.

Q. How long have you been in the oil well drill-

ing business?

A. I have been in the contracting business about

six months.

Q. How long have you had experience in the

drilling of oil wells?

A. Oh, twenty and a half years.

Q. Where was your first experience in connection

with the drilling of wells?

A. Beaumont, Texas.

Q. What work did you do there?

A. Well, I did all classes of work from roust-

about on to drilling.
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(Testimony of Cyrus Bell.)

Q. And when was it that you were in Beaumont,

Texas, approximately? A. 1901.

Q. What was your next experience in connection

with the drilling of oil wells?

A. Well, I drilled wells in Texas from about

1902—I became a driller in the latter part of 1902

and I worked in the Texas and Louisiana fields

until 1908 as driller and as superintendent.

Q. Where, in addition to Beaumont, Texas, did

you actually work in connection with the drilling

of wells in Texas and Louisiana?

A. Well, I worked at Beaumont, Sour Lake,

Batson Hunible,— [381]

Q. Did you ever hear of cementing a well while

you were down there prior to 1908?

A. No, sir, I did not.

iQ. Never heard of cementing a well at all?
\

A. No, sir.

Q. Now, after 1908 where did you go?

A. I came to California.

Q. And what did you do here?

A. I came out here in the capacity of driller.

Q. Who for? A. The Standard Oil Company.

Q. Where at?

A. My first job was at Aldemont.
;

Q. And from there where did you go?

A. To Taft, or Midway.

Q. And for whom were you in Taft?

A. For the Standard Oil Company.

Q. As a driller? '

A. No, as a tool foreman. Tool pusher is the

common word used.
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Q. That is a drilling foreman, is it?

A. Yes, sir.

Q. Generally, what are the duties of a drilling

foreman or tool pusher?

A. Well, general supervision of the drilling of

wells.

Q. How long were you tool pusher for the Stand-

ard Oil Company at Taft?

A. About two years and a half.

Q. Then what was your position?

A. Superintendent.

Q. For whom?
A. The Standard Oil Company; the Midway Di-

vision.

Q. How long were you superintendent for the

Standard Oil Company in the Midway field? [382]

A. About two years and a half.

Q. And then what position did you occupy?

A. General superintendent.

Q. For what?

A. For the Midway and Northern district, they

call it. That is north of the Tehachepi.

Q. For what company?

A. For the Standard Oil Company.

Q. How long were you general superintendent?

A. About three years.

Q. And what position did you occupy after that?

A. Assistant manager.

Q. For the Standard Oil Company?

A. Yes, sir.

Q. And after that? After you were assistant

manager what position did you occupy?
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A. I was manager of the producing department

for a short time.

Q. And then you went into the contracting busi-

ness for yourself? A. Yes, sir.

Q. Now, when you got to California in 1908 and

went to work for the Standard Oil Company, were

they cementing wells? A. Yes, sir.

Q. Did you have personal experience from per-

sonal work in cementing wells for the Standard Oil

Company^ A. Yes.

Q. What methods were heing used, if you re-

member ?'

A. Why, they used the dump-bailer method, and

the tubing method, they call it.

Q. Were those the only two methods that they

were using for shutting off water by cement?

A. Yes.

Q. Will you describe the dump-bailer method?

A. Well, a hole was drilled with the tool—or the

casing was carried along at the time they were

making a hole. I mean cable tools. There are

two systems—the rotary system and the cable

[383] tool system—and if you are drilling a hole

with cable tools you have to have your casing in

the hole.

Q. (By the COURT.) The casing goes down first ?

A. Yes, it goes down on the outside of the tool.

It is carried within say 10 or 15 feet of the bottom,

sometimes 40 feet of the bottom, and when they

are ready to cement they find a suitable formation.

Using the dump-bailer system, they have a bailer

—

well, it is nothing more than a dart bottom bailer.
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The COURT.—I don't know what that is.

A. Well, it is made out of a piece of pipe, Judge,

with, you might say, a ground joint on the inside.

This dart is put in there and welded. There is a

bowl put in and fitted in, and set on the inside of

the bottom of the bailer, and this dart sticks down

below the bottom of the bailer so that when it

strikes bottom it shoves it up and opens up the

seat where this bowl sets in, and a joint of pipe

would be tied into the top of the bailer on the inside,

so that it would seat down on this seat, so that the

bowl could seat and make a joint; then when it

is pulled up the cement would run out of the

bottom of the bailer.

A. (Continuing.) After you got enough cement

dumped in the hole you pull your casing up to

the top of where you figure this cement will be and
fill your casing with w^ater and then put a plug in

the top, a tight plug, and you back your casing

down, and as you back it down that is supposed

to shove the cement up and on the outside of the

pipe—or the casing.

Mr. L. S. LYON.—In the examination of any
of these witnesses, your Honor, they are entirely

for the benefit of the Court, and if the Court would
care at any time to ask any questions in any way,
we will be glad to have the Court do so. [384]

The COURT.—I may want to do that, whether
you consent or not.

Mr. LYON.—Well, I wanted to make the invita-

tion.
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Q. How many sacks of cement were used by the

dump-bailer method by the Standard Oil Company

in those days in cementing their wells in your

district f

A. I would say from twenty to sixty sacks.

Q. How much cement does it require to cement

a well of the type now being cemented, say, in

Santa Fe Springs and the Long Beach field

f

A. Well, on our long water strings, they usually

use about 400 sacks.

Q. (By Mr. L. S. LYON.) Did you have super-

vision for the Standard Oil Company at any time

of their cementing operations? A. Yes, sir.

Q. To what extent?

A. Well, I have been on the jobs and watched

the operation and watched the casing.

Q. (By the COURT.) Since when?
A. Since 19i—with this Perkins system, you are

now speaking about, are you?

Q. (By iMr. LYON.) No, with any system.

A. Since the first part of 1909.

Q. And continuously up until you went in the

contracting business for yourself?' A. Yes, sir.

Q. How many wells do you suppose have been

cemented under your supervision, in round figures,

according to your best judgment?

A. You mean wells where I have actually been

on the job?

Q. Yes. A. I would say 200 or 250.

Q. How many jobs have been cemented by the

Standard Oil Company under your supervision

generally or under your responsibility?
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A. I wouldn't be able to say as to the numlber

of jobs. It is a great number. [385]

Q. Now, going back to this dump-bailer method,

about what proportion of successful jobs were be^

ing obtained in those days by the Standard Oil

Company with the dump-bailer method?

A. Oh, I would say 5%.

Q. One out of twenty?' A. Yes.

Q. And what difficulties or what objections were

there to the dump-bailer method?

A. Well, one objection was we couldn't get

enough cement in to do the job as we thought it

should be done.

Q. Why not?

A. The cement would set before we could get

enough dumped in the hole; that is, it would get

its initial setting.

Q. In other words, you would put one container

down and dump it, and by the time you could get

enough containers down the first one or the first

few would be set; is that correct? A. Yes.

Q. Now, any other objections to the dump-bailer

method ?i

A. Well, the cement could very easily go up on
one side of the casing. In other words, the casing

might be right up against the wall on one side and
no cement would get around that particular part

of the casing.

Q. What is the usual condition in regard to

casing in a well ; is it unusually right plumb in the

middle? A. Well, I wouldn't say it is.

Q. Now, you say they were using the tubing
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method of cementing wells. Will you describe the

tubing method that was being used by the Standard

Oil Company in 1908 when you went there?

A. Well, you would make your hole, put your

casing in, and then put what we call a wall packer

on the bottom of the tubing, and run the tubing in

to the bottom joint, or the second joint from the

hottom, with a string of casing, and set the packer

and pump the cement in through the top and down

to the bottom and around outside of the casing.

[386]

Q. Is there any plug or barrier used in that

tubing method, of any kind? A. No, sir.

Q. What success did the Standard Oil Company
have, to your knowledge, with the tubing method

in those days? A. Why, I would say 10%.

Q. One job out of ten? A. Yes.

Q. (By the COURT.) Were successful or fail-

ures? A. Successful.

Q. Only one job in ten successful? A. Yes.

Q. (By Mr. L. S. LYON.) And only one joh in

twenty successful with the dump-bailer; is that

correct, Mr. Bell? A. Yes, sir.

Q. Now, what were the objections to the tubing

method, or what were the difficulties with it?

A. Well, there is quite a bit of delay in getting

your casing cemented after you have your hole

made and your casing in. On a hole of 3,000 feet

it would probably take you from six to seven hours

to put in a string of tubing.

Q. Was there any o^bjection to that, outside of
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the length of time and the labor of putting in the

tubing fi

A. At times it is impossible to keep the casing

free very long, particularly in a rotary hole.

Q. In cementing a well what is the practice in

regard to keeping the casing free?

A. Work it up and down in the hole.

Q. What do you mean by working it—moving it

up and down during the time you are cementing'?

A. Yes. It is swinging on a set of elevators,

with about five to nine casing lines, and they pull

it up and down in the hole. [387]

Q. What do they do that for I

A. To keep it free; to keep it from freezing; to

keep the formation from settling around the outside

of the casing.

Q. What do you mean by the formation settling

around the outside of the casing?

A. Well, the hole would cave more or less, and the

formation naturally tries to settle to the bottom of

the hole, and in doing that it very often freezes the

casing.

Q. In otiier words, it binds the casing so that you

can't move it?

A. So that you can't move it either up or down.

Q. Now, what is the objection to casing freezing?

A. Well, on a cement job, if it is froze you can't

get circulation all around the pipe; and if you can't

get circulation all around it, you can't get your ce-

ment entirely around it. Another thing, your casing

might possibly be off bottom a ways and naturally
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wouldn't make a cement job—or a water tight job,

I should say.

Q. With the tubing method, then, the difficulties

with it were the time it took to rim in the tubing and

the fact that during that time there was a likelihood

of your casing freezing on you ; is that correct I

A. Yes.

Q. Now, was there any other objection to the tub-

ing method?

A. Well, we left cement in the tubing at different

times.

Q. You mean, you didn't know where the cement

was when you finished the job and it was not in po-

sition ?

A. Yes ; and if we should happen to lose our circu-

lation while we were pumping the cement in, we
would be unable to get all the cement pumped out

of the casing.

Q. With some of those jobs that you observed in

trying to use the tubing method, did you freeze your

pipe?

Q. Can you remember any particular well that

there was a failure on for the Standard Oil Com-
pany by the tubing method ? A. Yes, sir.

Q. What well, for example? [388]

A. Well No. 3 on Section 28 in the Midway dis-

trict.

Q: And was the method that was employed in

cementing that well this tubing method you have

described? A. Yes.

Q. What happened ?
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A. Well, we lost circulation and didn't get the

cement pumped out of the tubing. We had a left-

hand thread immediately above this tubing packer.

There is a right-hand thread so that you can back off

above the packer. This left-hand thread was im-

mediately above the packer, put in there so that if

the packer froze we could back the tubing off and

pull it out. But we didn't get all the cement out of

the tubing, so that we were unable to back the tubing

off with this left-hand thread or pull the packer out.

We fished out most of the tubing and left a part of

it in there with the packer and went in to try to drill

it out, and finally drilled out through side of casing.

Q. Now, do you remember that there were any

other times that the cement set in the tubing on

those tubing jobs for the Standard Oil Company?

A. Yes.

Q. Were they few or numerous?

A. Well, there were several.

Q. What did you do with the tubing that the

cement was set in ?

A. Well, I suppose there is some of it around

there on Section 14 now. We later rigged up a con-

traption to drill the cement out of the tubing and re-

claim the tubing.

Q. Was there any use made of this cemented tub-

ing at all, that you know of?

Q. (By Mr. LYON.) How long did the Standard

Oil Company continue to try to use the tubing and

dump-bailer methods from the time you first learned
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of it in 1908 until you heard of the Perkins method ?

[389]

A. Why, it was sometime in 1913 when they began

to use the Perkins method practically altogether.

Q. Now, will you tell us the circumstances under

which you first learned of the Perkins method of

cementing wells'?

A. By talking with Mr. Perkins.

Q. Were you acquainted with Mr. Perkins?

A. Yes.

Q. And under what circumstances did you become

acquainted with him?

A. Mr. Perkins was working for the Standard

Oil Company in the Midway district at the same

time that I was.

Q. What was Mr. Perkins' position?

A. I think Mr. Perkins was production foreman.

Q. And during that time that Mr. Perkins was

production foreman for the Standard Oil Company
in the Midway District, did he have anything to do

with the cementing of wells, to your knowledge?

A. Yes, more or less. We were all working to-

gether, all working for the interests of the company,

and Mr. Perkins, having a wide range of experience

in drilling and producing wells, offered us help.

Q. And while Mr. Perkins was superintendent

there, or foreman, what position did you have ?

A. I was drilling foreman.

Q. And what methods were being used; what
methods of cementing wells were tried then, at that

time? A. The dump-bailer and tubing methods.
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Q. Those were the only two methods? A. Yes.

Q. How long was Mr. Perkins with the Standard

Oil Company in that capacity, as far as you remem-

ber? A. About eight months or a year.

Q. And what success did you have with cementing

your wells at that time ?

A. With the dump-bailer?

Q. Well, with any method that you used then.

[390]

A. We got about 10% of jobs with the tubing, and

possibly 5% with the dump-bailer.

Q. Did Mr. Perkins leave the Standard Oil Com-
pany, to your knowledge, at that time, after the fail-

ure of this cementing work?

A. I think Mr. Perkins left the Standard Oil

Company, in the latter part of 1910.

Q. You are not sure of that date, are you?

A. No.

Q. And when did you hear of him again after

that?

A. No, it was in the latter part of 1909—I will

correct that—in place of 1910, as I remember.

Q. Under what circumstances did you next learn

of Mr. Perkins?

A. Well, as I remember it, Mr. Perkins came back

to the Midway district there, was the next time I

heard of him.

Q. Did he have anything or show anything to you

about the cementing of wells at all?

A. Yes, he did, when he came back.

Q. What did he have to show you or offer you ?
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A. He had some packers.

Q. Well, what did he tell you the packers were

for? A. To be used in cementing.

iQ. Had you ever heard of him using a packer in

cementing wells before Mr. Perkins showed it to

you in the Midway district at the time you mention ?

A. Not plugs. I used the word ' 'packer," but I

should have used the word "plug."

Q. You never heard of them using plugs before?

A. No.

Q. Later you were present at a well cemented by

Mr. Perkins by the use of plugs? A. Yes.

Q. For whom was the first well cemented that you

were present at and in which the Perkins plug

method was used?

A. The Standard Oil Company. [391]

Q. What well was that, if you remember?

A. 28, No. 2, in the Midway district.

•Q. And do you remember the approximate date?

A. It was in the latter part of 1910.

Q. Will you describe the method with which that

well was cemented, as nearly as you can remember
it?

A. It was cemented by the Perkins-Double pro-

cess, using the plugs. The plugs were made of cast

iron at that time ; at the present time they are made
of wood.

Q. How was the cement introduced into the well?

A. Why, the first plug was put in and then the

cement was pumped in immediately after this plug,

. and then the second plug was put in, and after the
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second plug was put in the cement was pumped down

to the bottom and around the outside of the casing.

Q. What was it pumped through? You say it

was pumped into. A. 6% casing.

Q. Had you ever known or heard of a cement job

in which cement was pumped through a regular

well casing before? A. No, sir.

Q. Had you ecer heard of a cement job in which a

plug or barrier was used before ? A. No, sir.

Q. What result did you get on that 28 No. 2 well,

that very first job ? A. We got a job.

'Q. What do you mean by a job ?

A. A water tight job. We got the water shut off.

Q. It was a success, then f A. Yes.

Q. Now, at that time what was your position with

the company?

A. I was tool pusher ; drilling foreman.

Q. And after that, were any other wells cemented

for the Standard Oil Company by Mr. Perkins?

A. Yes. [392]

Q. To what extent, do you know?
A. Well, not very many for quite a while.

Q. What was the reason that the company went

rather slow on taking up Mr. Perkins' method, if

you know ?

A. Well, the Perkins-Double method was some-

thing new and had not been tried out enough times

for us to make up our minds whether it was really

a success or not.

Q. (By L. S. LYON.)' And do you remember on

what basis Mr. Perkins cemented the first well for
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the Standard Oil Company, who furnished the equip-

ment, and what the general arrangement was?

Q. (By Mr. L. S. LYON.) Was there a written

contract, that you know of, for the cementing of the

first well f A. Not that I know of.

Q. Do you know, generally, what the arrangement

was*?

A. No, I don't know what the general arrange-

ment was.

Q. (By Mr. LYON.) Do you know what Mr. Per-

kins furnished or what the company furnished?

A. Yes, sir.

Q. All right ; what did Mr. Perkins furnish ?

A. Mr. Perkins furnished the plugs.

Q. And anything else?

A. That was all, as I rememher it.

Q. Who was present on behalf of Mr. Perkins at

the cementing of the well?

A. I think Mr. Perkins was ; I am not positive.

Q. What did the company furnish; anything else

that was used there ?

A. All the equipment necessary to

—

Q. Pumps and mixers and the lines ?

A. Pumps and mixers, and the lines and boxes

and hose and

—

Q. And was it the policy of the Standard Oil

Company at that time to employ an outside man to

do work on its wells, or did the company drill its

own wells and furnish its own men and equipment?

[393]
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A. They drilled their own wells and furnished

their own equipment.

Q'. Was the employment of a man like Mr. Per-

kins to come in and cement a well out of line with

the policy of the company at that time, if you know ?

A. Well, I don't know as it was out of line with

the policy of the company, but I know there was no-

body else on the outside came in to help us drill

wells.

Q. It was something that had not been done be-

fore? A. Yes.

Q. Now, go ahead and tell us what else Mr. Per-

kins had to do with cementing wells for the Standard

Oil Company after this first well.

A. Well, I don't remember the next well that was

cemented, but he began from the time of this water

shut-off on 28, No. 2. He began to do cementing

from time to time, until along in 1913 Mr. Perkins

done practically all the cementing, that is, the regu-

lar cement jobs.

Q. And since that date, to your knowledge, has the

Standard Oil Company standardized at all times on

the Perkins method?

A. They have used nothing else but the Perkins

method.

Q. (By the COURT.) Since when?

A. Since along, I would say, in the latter part of

1913.

Q. (By Mr. LYON.) Now, let us go back to the

Perkins method. What is the advantage of using
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the regular well casing in lieu of tubing from the

standpoint of the cementing of the well?

A. It is much quicker, would be one advantage;

and another is, that you can keep your casing free

and get your cement in place in better shape than

you could with tubing.

Q. Now, on the question of the time factor, how
long does it take to cement a well on an average with

the Perkins method, say a 4,000-foot well?

A. Oh, about two hours—from one hour and

twenty minutes to two hours. [394]

Q. How long does it take to cement a well of

the same depth by the tubing method, figuring the

placing of the tubing as part of the cementing job?

A. About eight hours.

Q. Then you have that time saving and you have

the fact that you can work your casing and keep up
your circulation? A. Yes.

Q. That is the advantage of using the regular well

casing as disting-uished from putting tubing in the

well? A. Yes.

Q. (By the COURT.) Suppose the well has

different size casing; what do you do then?

A. Well, just what do you mean. Judge?

Q. They put down a well sometimes to a thousand

feet and set off and put a smaller casing in.

A. Yes. Well, when I said wells such as are

drilled in the Santa Fe Springs district here, they

land around—oh, from 3,500 to 4,000 or 4,200 feet of

casing. They have different size casing. Very few
strings of lO^inch that I know of at 3,500. They
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are usually around 3,000 feet—the lO-inch. After

they land a string of 10-inch, naturally the next is

a smaller string; either 8 or 6%-ineh.

Q. How do you get the cement down there with

plugs'? You can't have a plug that will pull that

10-inch casing through

—

A. No, the 10-inch is landed at 3,000 feet; then

your water string will be landed at 3,500. You use

8-inch pipe on the inside of the 10-inch. The 10-inch

is landed on the bottom of the hole, at, say, 3,000

feet; then you want to land the 8ii/4-inch at 3,500.

You make your hole to 3,500, and then you put your

8-inch on the inside of the 10-inch. Then you have

a plug that fits this 8-inch inside of the 10-inch, and

the circulation goes down through the 8-inch, back

on the outside of the 8^inch and between the 8-inch

and 10-inch. [395]

Q. (By Mr. LYON.) With that kind of an ar-

rangement, what size plug would you use?

A. You would naturally have to have plugs that

fit the string of casing that you were trying to

cement.

Q. (By the COURT.) You you mean to say

that if you have 3,000 feet of 10-inch and below that

500 feet of 8-inch, that in order to cement you would

have to put on top of this 3,000 feet of 8-inch to meet

the other 8-inch pipe below?

A. Yes. You would have to have 8>-inch pipe

from top to bottom.

Q. (By Mr. LYON.) And is that cemented per-
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manently in the well in spite of the 10-inch pipe that

is above it, at a higher level ? A. Yes, ordinarily.

Q. (By the OOiURT.) And you leave the 8-inch

pipe in ?

A. Yes.

Q. (By Mr. LYO'N.) What do you call that 8-

inch pipe in an arrangement such as you have de-

scribed'? A. A water string.

Q. Why do you call it a water string ?

A. It is the last string that is landed above the

pay formation—gas or oil.

Q. And does the water string always run from the

place at which it is landed clear to the top of the

well? A. Yes, sir.

Q. And the other casings that have been put in

before are just additions, then, or extra in the wells I

A. Yes; outside strings. They call them con-

ductor strings, sometimes.

Q. Now, what function does the bottom plug per-

form with the Perkins method?

A. It keeps the cement from mixing with the

fluid below the bottom plug, and acts as a landing

place for the second or top plug that comes in.

Q. What function is performed by the top plug?

[396]

A. The top plug keeps the cement from—or the

water that is forcing the cement down—^from mix-

ing with the cement while it is traveling down
through the casing; also acts as an indicator when
the cement gets to the bottom and on the outside of

the casing, and keeps any water from passing by
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this plug after it is landed at the bottom, that is,

after the cement is at the bottom and on the outside

of the pipe.

Q. And what is the advantage of having the top

plug land and be arrested at the bottom of the casing

or water string f

A. It is an indicator that the cement is in place.

Q. How does it indicate %

A. The pump pressure runs up.

Q. And what does that do, the running up of your

pump pressure ?

A. Well, if it runs high enough, the pump will

stop.

Q. And when your piunp stops what do you know

then—the man at the top of the well?

A. You usually know that the cement is in place.

Q. (By the COURT.) That is to say, it has

gone up around the outside of the pipe ?

A. Yes, down to the bottom and up around the

bottom of the pipe.

Q. (By Mr. LYON.) Now, you say an additional

advantage of that plug landing and stopping is the

fact that you can't force any of your fluid past the

plug and wash the cement away from the bottom of

the shoe of the water string. Is that correct ?

A. Yes.

Q. Please describe to us what function the plug

might serve in the event there was a hole in the

casing that you did not know about when you

started cementing your well, and a hole developed
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in your casing. What function would the top plug

serve, if any?

A. Well, if there was a hole in your casing, the

cement would naturally turn back when it gets down

to that hole. In other words, it would go out

through the hole and back to the surface. And this

plug will stop it immediately below the hole. [397]

Q. And when you determine where the hole is,

what can you do from the standpoint of the man at

the top of the well?

A. You can run a bailer in the hole.

Q. And measure from the top of the hole down

—

A. Measure from the top of the hole down to

where you strike the plug.

Q. And therefore the top plug can serve the pur-

pose of telling you where the hole is that your

cement has leaked out ? Is that correct ? A. Yes.

The COURT.—I don't imderstand the reason for

that top plug stopping there, if it is of any import-

ance.

Q. (By Mr. LYON.) Will you explain to the

Court why the top plug will stop immediately below

the hole or the leak in the casing ?

A. Because if the hole, we will say, is a thousand

feet from the bottom of the string of pipe, it takes

that much pressure to lift that thousand feet of

fluid above what it would the 2,000 feet. You see,

there is 2,000 feet of casing in there and the hole is

1,000 feet. If there was no hole in the casing, it

would take more pressure to get your circulation

down to the bottom and around the outside of the
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pipe. And the value of this plug would be that if

there is a hole in your casing and your cement back

on the outside, you can go in there and locate just

where this hole is when you find the plug. It will

stop immediately after it gets below the hole in the

casing.

Q. Now, it doesn't go any further than immedi-

atel}^ below the hole in the casing, because the pump
will pump the fluid out through that hole. Is that

correct? A. Yes.

Q. And therefore that plug will deflect the fluid

out through the hole and you get your result at the

top of the well. Is that correct? A. Yes. [398]

Q. Now, were you acquainted with Edward

Double? A. Yes, sir.

Q. How long did you know Mr. Double?

A. Since 1908'.

Q. Did you ever make any arrangements with Mr.

Double whereby you acquired an interest in the Per-

kins Oil Well 'Cementing Company ? A. Yes, sir.

Q. What was the general basis of that arrange-

ment?

A. I had an interest in a patent rotary top, grip

rings, with Mr. Double, and I traded him my in-

terest in that for a part interest in the Perkins

Cementing Company.

Q. And you still own that interest ?

A. Yes, sir. [399]
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CYRUS BELL recalled.

Cross-examination.

(By Mr. WESTALL.)
Q. Have you any interest in the Perkins patent

in suit? A. I beg pardon?

(Qtuestion read.)

A. I have an interest in the Perkins Oil Well

Cementing Company, yes.

Q. You own stock in that company? A. I do.

Q'. When did you acquire that stock?

A. Why, I acquired that stock in 1912, I think

it was, or 1913. I couldn't give the exact date,

but I would say it was along in 1912. or the first

part of 1913.

Q. (By Mr. WESTALL.) And what was your

employment at that time?

A. I was Superintendent in the Midway Dis-

trict for the Standard Oil Company.

Q. What was the occasion of your acquiring the

stock in the Perkins Oil Well Cementing Company
at that time?

A. As I testified this morning, I had an interest

in a patent with Mr. Double and I was down at his

plant one day and offered to make him a trade, and

he said, "All right, I will trade with you"; so, like

swapping horses, I thought I was getting the best

of the deal.

Q. Was it not understood between you at that

time that you would use your influence to have that

method used by the Standard Oil Company?

A. No, sir, it was not.

Q. After you acquired that stock, however, you
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did use that method, did you not?

A. We used the method, yes.

Q. (By the COURT.) Did your superior officers

know that you had this interest at that time?

A. Yes, sir. At the time I was made super-

intendent in the Midway [400] district I went

to Bakersfield and met F. H. Hillman and J. M.

Atwell, and I told them of it at that time; and J.

R. McAllister was also in the conference.

Q. (By Mr. WESTALL.) When did you first,

after coming to California, which I understand was

in 1908, see your first job of cementing a well ?

A. Well, I went to Taft in 1909 in January, the

latter part of January, I wouldn't want to fix any

date. It was not a great while, though, after I

landed in Taft.

Q. And what was that first method that you em-

ployed in 1909?

A. As I remem!ber, it was a dump-bailer.

Q. Soon after that did you see the tubing method

used?

A. Well, I would not want to say how long it was.

It was not a great while.

Q'. In 1909?

A. No, it was later than 1909. I would say it

was in 1910; possibly the first part of 1910.

Q. Now, in that tubing method that you say in

1910, was the packer used at the bottom or at the

top of the well?

A. At the bottom of the tubing in the bottom

of the well.

Q. Yes, I meant at the bottom of the tubing.
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How many jobs did you see or have an opportunity

to observe where the packer was at the bottom of

the tubing?

A. Well, there was quite a number of them, I

would want to say how many.
Qi. In the same year, 1910? A. Yes.

Q. Were those successful jobs?

A. Some of them.

Q. When did you first observe the tubing method

used with the tight head, with the bottom packer

omitted ?

A. That was quite a while after that. I don't

remember. I would say in about 1913 or 1914.

Q. Not until about 1913 or 1914?

A. I do not think it was before that. [401]

Q. Is it not a fact that if no barriers are used

between the water and cement the cement will not

mix with the water to any appreciable degree ?

A. I would say that the cement would mix more

or less vdth the water, or mud, or whatever the fluid

might be, depending entirely—or depending largely,

rather—upon the depth of the well and the distance

you shove this cement.

Q. Have you ever had any actual experience or

performed any actual tests to determine whether

that was a fact or not?

A. In drilling out cement where you have cement

left in the casing you will pretty nearly always

find a certain amount of sludge on top of your

cement.

Qi. How much?
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A. "Well, that depends on the volume of cement

you put in, more or less.

Q'. Can you give an approximate amount?

A. No, I would not want to say how many feet.

Q. If you use water on top would the water mix
with the cement?

A. Not as badly as it would if there was water

on the bottom—or water under the cement, I

would say.

Qi. Well, if you used water would cement harden

in water?

A. Cement is heavier than the water, and if you

have your water above I would not think the water

would penetrate the cement as badly as the cement

would penetrate the water below, due to the dif-

ference in the weight of cement and water.

Q. Now, if you use mud and it mixes with the

cement, the cement will not harden, will it?

A. No, it will not. That is, if you get enough

mud mixed with it.

Q. That is what you call sludge, is it?

A. No; sludge is a very light quality in the ce-

ment. The cement is mixed in a big container

possibly holding three hundred sacks of cement,

and water enough to mix it, and this light stuff

always comes to the top of the container as it is

mixed, and that is the last stuff that goes in the

hole. When you pump it in this sludge [402]

stays on top and you take your cement out of the

bottom of the container, and the sludge is the last

part of the cement that goes in.
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Q. Now in drilling out, if you use mud do you

find that there is cement there that has not

hardened f

A. When you first strike the cement it is usually

soft, but after you get into it a few feet it

hardens up.

Q. Why is it soft on topi

A. On account of this sludge being the last

stuff that goes in there, and, possibly, the mixing

w^ith mud.

Q. That is not on account of having mud there I

A. Well, it might possibly be on account of the

mud. If you put it in with these packers or bar-

riers, or whatever they call it, and if they leak,

it would be partly mud.

Ql. (By Mr. WESTALL.) Now you referred on

your direct examination to the Perkins method

several times. Please describe what you under-

stand to be the Perkins method.

A. The Perkins method is the use of packers.

This is the top packer (referring to model), and

they have another packer that they call the bottom

packer; and aside from this they have their equip-

ment mounted on trucks and wagons that they haul

around from place to place. That is what I would

call the Perkins system or method.

Q. Which of the packers is the one that you

have just referred to; is that the top packer,

Plaintiff's Exhibit No. 4 for Identification?

A. Yes, sir.

Q|. Can you produce the bottom packer I



450 J. M. Owen vs.

(Testimony of Cyrus Bell.)

A. Yes, there is a bottom packer there. (Pro-

duces model.)

The COUET.—Let that he marked Plaintiff's

Exhibit No. 5 for Identification.

Q^ (By Mr. WESTALL.) Now, please state

what the purpose and advantage of the use of that

bottom barrier or packer is, according to your

understanding. [403]

A. On a great many of the cement jobs after we

have our casing in and have tried for circulation

and mixed our cement, in the meantime we pump
in a few barrels of water, maybe twenty-five or

thirty, or possibly a hundred barrels of water or

fifty, to thin up the mud; then we put this packer

in, and the cement in on top of it. We pull our

casing up off the bottom of the hole possibly twelve

inches. When we get our circulation we always

find bottom; and after this packer is put in and

the cement goes in there with it, it keeps the ce-

ment from mixing with the fluid below the packer,

and top of it is left in the bottom of the casing

so that it acts as an arrest for the second packer

when it comes down. In other words, it keeps

the cement and this mud fluid, or water, or which-

ever it might be, separated as it travels down. And
this washer here, due to the pressure on top of it,

if there should happen to be any mud on the wall

of the casing, this will shove it right down. In

other words, it would clean the well casing off.

Q. Is it necessary to use that bottom packer to

separate the cement and the water?
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A. Yes, sir; I would say so.

iQ. Now what is the object of the upper packer?

A. That is to keep the cement and the fluid above

the packer; to separate it; and to act as an in-

dicator when it strikes this that the cement is in

place that has been pumped down around the shoe

and up back of the pipe, and that some of it is

left in the casing. They usually put a separator

of about ten or twenty feet in between these two

plugs, figuring to leave enough cement in there so

that if there is any sludge to speak of in the casing,

it will be left up around the inside and we will

have good cement down around the bottom of the

pipe. [404]

Q. Is it necessary in your estimation to have

that upper plug to separate the water from the

cement? A. Yes, I would say so.

Q. So that is necessary to use both of those

barriers in order to successfully operate under the

Perkins patent; is that what you understand?

A. Well, I don't know as it is necessary to use

both plugs to operate under the terms of the patent,

but I would say that both plugs would be essential

to the getting of a good successful water shut off.

Q. To the separation of the water from the ce-

ment both plugs would be essential; is that correct?

A. Yes.

Ql Now you stated as I understand you, on

direct examination, that in the use of the tubing

method ten per cent of the jobs were successful;

is that correct?
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A. I said about ten per cent, as I remember.

Q. Who did that tubing method work for you I

A. We boys did on the property.

Q. You had not had very much experience before

that time in oil well cementing, had you?

A. Not a great deal.

Q. Now what did you do when you failed with

the tubing method?

A. Well, if we were not too close to the oil sand,

we usually put in another string of pipe and did

the job over, sometimes by landing the pipe in the

formation and making formation shut offs and not

using any cement at all.

Q. Is it not a fact that the principal value of

a plug is that it acts as an indicator rather than

as a separator for the cement and water? [405]

A. It acts as both.

Q,. (By Mr. WESTALL.) Which is the more

valuable advantage of the two?

A. Well, it would be rather hard to say. Both

of them are very essential.

Q. That is, it would be very essential that the

water be separated from the cement would you say?

A. Yes.

Q. Now, when did you first adopt this Perkins

method ?

A. Oh, in the latter part of 1912 or 1913. Now I

want to add to that that we in the latter part of

1910, I think it was, along in October possibly,

did our first job with the Perkins Cementing Com-

pany, and from that time on we did more work
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from time to time; but as to just the time when it

was adopted, I would not just say about that. I

think it was in the latter part of 1912 or 1913.

Qj. Now, how many jobs by any other method

of cementing had you been connected with before

that time?

A. I would not want to say.

Ql Could you approximate the number?

A. SeA^eral I would say.

Q. Two or three?

A. Well, thirty or forty, possibly, or maybe
fifty.

,Q. Are you sure it would be as many as thirty

or forty? A. Well, I would say yes.

Q. And those were done by what method?

A. Part of them by the tubing method and part

of them by the dump-bailer.

Q. How many with the dump-bailer?

A. I would not want to say.

Q. Could you approximate? A. No.

Q. You couldn't say whether they were half or

three-quarters ?

A. It might be possibly around fifty-fifty, but

I wouldn't say.

Mr. WESTALL.—That is all. [406]

Redirect Examination.

(By Mr. LYON.)

Q. Who in the Standard Oil Company had the au-

thority and gave the direction to adopt the Perkins

method as a standard method for cementing wells?

A. Mr. Atwell.
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Q. What position did Mr. Atwell have with the

(Company ?

A. He was general manager of the producing

department.

Q. You state that you had about five per cent suc-

cessful jobs with the dump-bailer and ten per cent

with the tubing method with the Standard Oil Com-

pany at that time. What per cent of successful

jobs did you gQi with the Perkins method!

A. Well, our percentage was fair to start with.

As we did more work we got more successes.

Q. What figures would you give as the measure-

ment of your success?

A. Well, in 1915 or 1916 we worked up some fig-

ures on that. I think it showed, as I remember

now, about 97 per cent. This was all the work

that we did in the State. Now I understand that

some of those were failures due to not landing

the water string in the right place. In other places,

we landed it too close to the water sand. We found

water immediately below the bottom of the pipe,

and it was called a failure.

Q'. Since you have left the Standard Oil Com-

pany you have been contracting, and who have you

been drilling wells for?

A. Standard Oil Company and a fellow from New
York by the name of Hopkins.

Ql You have had contracts from the Standard

Oil Company to drill their wells ?
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A. Yes, I drilled two wells for them since I left

them in October.

Mr. L. S. LYON.—That is all.

Mr. WESTALL.—That is all. [407]

TESTIMONY OF L. J. KING, FOR PLAIN-
TIFF.

L. J. KING, called as a witness on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

(By Mr. L. S. LYON.)

Q. Please state your name. A. L. J. King.

Q. What is your business, Mr. King ?

A. I am employed by the Associated Oil Company
in the oil business.

Q. What position have you with the Associated

Oil Company?

A. General superintendent.

Q. How long have you been in the oil business?

A. For something like twenty-six years.

Q. Are you familiar with the cementing of wells?

A. Yes, sir.

Q. What was your first experience in connection

with the cementing of wells ?

A. Well, my first experience commenced along

in the latter part of 1906.

Q. With whom?
A. The Associated Oil Company.

Q. What method did you use?
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A. We used then what is called the tubing and

packer method.

Q. Are you acquainted with the Perkins method

of cementing wells'? A. Yes, sir.

Q. When did you first leam of the Perkins

method, and under what circumstances, if you re-

member ?

A. Well, I think the first I knew of the Perkins

method was about 1910, as I recall, and we com-

menced using it in 1911 and have used it universally

since.

Q. You use the Perkins method exclusively where

you have a water string to land for a regular shut-

off job? [408]

Q. (By Mr. L. S. LYON.) Well, what do you

mean by "exclusive," Mr. King?

A. I mean we use the Perkins method in prefer-

ence to all others and practically do all of our work

with the Perkins method.

Q. Will you describe generally what you mean by

the Perkins method?

A. Well, the Perkins method is the use of two

packers, one ahead of the other, with the cement

between, and forcing it dow^n the casing. It is used

without the use of tubing.

Q. Do you consider the Perkins method an ad-

vantage over any other method ?

A. We certainly do, as far as we know at the

present time.

Q. In your experience with the tubing method of

cementing, do you believe a well of the kind you
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have at Santa Fe Springs to cement could be success-

fully cemented with the tubing method?

Q. (By Mr. L. S. LYON.) You have actually

attended personally the cementing of wells with

the Perkins method?

A. I have supervised the cementing of a great

many wells with the Perkins method and other

methods, yes.

Q. And are you personally familiar with the

cementing of wells and the results that you get and

the method that you use? A. Yes, sir.

Q. Now, do you believe that one of your 4,000-foot

wells at Santa Fe Springs could be successfully

cemented with the tubing method?

A. It might be, the hazards are so great that we
never attempt such a thing.

Q'. What are the hazards with the tubing method ?

A. Well, the loss of packer in the hole; the loss

of tubing in pulling it through mud fluid; and I

doubt if the casing could be satisfactorily handled

with the tubing in the hole on account of the ex-

treme depth to which they are drilled there ; that is,

handling the casing and the tubing at the same time,

which would be ordinarily required when we use

tubing and packer. As a [409] matter of fact,

we would not want to attempt such a thing.

Q. What is the advantage of using the plugs with

the Perkins method?

A. The plugs keep the cement from mixing with

the various fluids in the hole, whatever they may
be. That is one benefit, and the advantage of being
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able to handle your casing and move it while you

are putting your cement in without any detriment

or any complicated machinery to go with it. One

of the principal benefits is to determine when the

cement is back of the pipe, which the upper plug

or packer will tell you.

Q. Before you learned of the Perkins method

had you ever heard of cementing a well by pumping

through casing? A. No, I never had.

Q. Had you ever heard of using the plug for

either indicating when the cement was out of the

hole or for acting to separate the cement from the

fluid that was forcing the cement?

A. No.

Q. You were in a position to know at that time,

prior to 1909, pretty well what methods were being

used for cementing wells, were you ? A. Yes.

Q. That was your business, to keep informed?

A. Yes.

Q. And in the oil fields the practice is for people

to move around from one place to another, the

workers are rather migratory and information of

that kind passes back and forth, does it not?

A. Yes.

Q. (By Mr. L. S. LYON.) Now, I show you a

drawing of a plug, showing the operation of a well

with the defendant's plug which has been identified

here. Now, assume this plug was run in the casing

in the manner illustrated in this drawing; can you

see any benefit to be gained by putting some cement

on top of the plug? [410]



Perkins Oil Well Cementing Company. 4'59

(Testimony of L. J. King.)

A. I can't see any advantage in it at all.

Q. Will you compare the results that you would

get using the plug as illustrated in this drawing

with the result that you obtained from the top plug

in the Perkins patent so far as indicating to you

when your cement is back of the shoe ?

A. If I understand correctly, this is the cup here,

and not this on top.

Q. I will show you a piece of casing that this

particular plug is made to fit in and you can see

approximately the size of the upper gasket as com-

pared with the casing. (Exhibiting same.) You
can compare that with the drawings.

A. Well, I would say, looking at this here and

looking at the cup on that plug, that, so far as deter-

mining when the cement was out of the casing, this

plug would show the same thing this one does.

Q. The Perkins plug?

A. The Perkins plug, yes.

Q. Will you compare the function or the result

that you get from the use of the plug as illustrated

in this drawing, as far as separating the cement

that the plug is put on top of from any fluid or

hydraulic means that is being used to force the

cement into place, with the function that you get

from the top plug of the Perkins process? [411]

Q. (By Mr. L. S. LYON.) Did you get the ques-

tion, Mr. Witness?

A. Well, if I understand you correctly, you refer

to the possible mixture of the cement on top of this

plug and the action of the water forcing it down.
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Q. How would that plug protect the cement in

front of it from mixing as compared with the func-

tion performed by the top plug of the Perkins

method in protecting the cement in front of the plug

from being mixed with the fluid that is forcing it

down the well ?

A. I understand this is the only plug used.

Q. Yes.

A. There is no bottom plug?

Q. There is no bottom plug.

A. Which then would give the cement a certain

chance of mixture with any fluid that might be

ahead of it.

Q. How about any chance of mixture with the

fluid that might come above the plug?

A. I can't see that the fluid will mix with cement

directly in front of the plug any more than it would

with this plug. I can see where it would mix with

the cement that is on top of the plug.

Q. But you think it would protect the cement be-

low the plug from the fluid above?

A. Yes, I believe it would.

Mr. L. S. LYON.—The drawing that has been

used by the witness in his testimony is offered for

identification as Plaintiff's Exhibit No. 11. [412]

Cross-examination.

(By Mr. WESTALL.)
Q. Now, Mr. King, you have stated that one of

the principal advantages, I believe, of the Perkins

process was those two plugs, so that it separated

the water from the eement; have you not?



Perkins Oil Well Cementing Company. 461

(Testimony of L. J. King.)

A. Yes, sir.

Q. Now, suppose that one of those plugs only

were used, and suppose that 20 or 30' feet of cement

were placed above that plug, would you say that that

plug was used as a barrier to separate the water

from the cements

A. No, I would not. I wouldn't say so.

Q. This top plug is not put there for any particu-

lar purpose of keeping the mixture from becoming

contaminated with other liquids ; that is the work of

the bottom plug.

Q. The top plug of Perkins, you say is not put

there for the purpose of separating the water from

the cement.

A. Well, it is put there for the purpose of sepa-

rating it and also forcing it down, but there is no

chance, by the use of the top plug, of mixing the

fluids, but without the use of the bottom plug they

can be readily mixed as they are pumped in through

the casing.

Q. How many wells have you actually observed

the cementing of?

A. Well, that is quite a question, to arrive at any-

where like an accurate answer without taking up

the records. But very considerable; possibly some

two or three or four hundred.

Q. Now, approximately only how many of these

wells were cemented by the tubing method that you

spoke of?

A. I couldn't state any accurate figures. We
principally used the tubing method for about three
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years, and we have used the Perkins method for

about twelve years or longer.

Q. Now, can you give the approximate number

of wells that were cemented during those three

years that you used the tubing method on?

A. Well, I would say two-thirds of them, at least,

have been [413] cemented with the Perkins

method.

Q. The one-third that was cementm^ by the tub-

ing method, what proportion were successfully ce-

mented ?

A. Well, the tubing work was done prior to 1910.

That is a long time to get any accurate percentage;

but I can say this, that we had a number of failures,

and that the work was not altogether satisfactory

by any means, because we often stuck our casing

and we lost packers, and we had fishing jobs and

had to drill them out and drill up the casing and

oftentimes re-cement the well, by the use of the

tubing and packers. Now, with the Perkins method,

that feature has almost entirely been eliminated.

Q. Can you give approximately the number of

failures that you had with the tubing method—the

proportion ?

A. That would only be hazarding a guess at this

time, and I would not want to state specifically any

certain percentage of failures.

Q. Well, would you say that 20% or 30 or 40 per

cent were failures?

A. I think it is safe to say that from 15 to 20
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per cent were actual failures ultimately, with tlie

tubing method.

Q. And that the remaining 80 to 85 per cent were

successful with the tubing method; is that correct?

A. Possibly so, yes.

Q. Now, when you speak of the tubing method,

do you mean with the use of a packer at the bottom

of the tubing? A. Principally, yes.

Ql Did you ever have any experience with the

use of a method in which the bottom packer was

dispensed with and a tight head used?

A. Yes, sir.

Q. When did you have that experience?

A. Well, now, I can recollect one instance very

well—it was about 1918, I should judge—when,

in a 3,000-foot hole, we used that method of cement-

ing and stuck the tubing in the hole and had a nice

little job, and spent considerable money in cleaning

the hole out. [414]

Q. Is that the only experience you had with the

method in whch the bottom packer was dispensed

with ?

A. No; I think we cemented, or attempted to ce-

ment, one or two other wells with it, but we gave

the method up as a bad one.

Q. Why did you not use the Perkins method on

those two or three wells?

A. We used a method at that time of an outfit

that were treating their cement with a chemical,

and we used the method on account of the chemical

and not on account of the method.
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Q. In your opinion is it essential that the cement

be separated from the water by plugs or barriers?

A. It is, in my opinion, yes. In order to get the

benefit of the cement it should not be mixed more

—

particularly with the rotary mud—than is absolutely

necessary.

Q. Do you know whether or not the tight head,

with the tubing method, without the use of—and

that, of course, would dispense with the bottom

packer—was used prior to 1909?

A. I doubt if it was. I had never heard of it

at that time.

Q. It is a fact, is it not, that a tight head has

to be used with the dump-bailer method? A. No.

Q. To hold the cement back of the—the

—

A. Well, yes. That is, it is generally used that

way. It is used sometimes without it. For in-

stance, you go and dump cement in the well and,

without putting a tight head on it, let the casing

down in it. That is done sometimes.

Q. When did you first hear of cementing a well

by pumping the cement directly down through the

casing without tubing?

A. So far as I know, it was about 1910. [415]

Q. Was that the Perkins method at that time ?

A. That was the Perkins method at that time.

Mr. WESTALL.—That is all.

Mr. L. S. LYON.—That is all.

The COURT.—You may call your witness now,

Mr. Westall. [416]
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TESTIMONY OF A. A. PERKINS, FOR PLAIN-
TIFF.

A. A. PERKINS, called as a witness on behalf of

the plaintiff, having been first duly sworn, testified

as follows:

Direct Examination.

(By Mr. L. S. LYON.)

4 (By Mr. L. S. LYON.) How old are you, Mr.

Perkins? A. Seventy-one past.

Q. Where were you born?

A. Rochester, New York.

Q. Where did you first gain any experience in the

drilling of oil wells and how old were you ?

A. I came to the oil fields in 1868.

Q. Where?
A. At Petroleum Center, Pennsylvania.

Q. How long were you with the oil drilling-line in

Pennsylvania ?

A. Well, I would say approximately, altogether,

twenty years.

Q. During that time what different positions did

you occupy in that work ?

A. Well, I occupied various positions, anywhere

from roustabout up to contractor. t

Q. When you left Pennsylvania where did you go

to and what work did you go into ?

A. I went from there to Ohio, in the Finley field.,

Q. That is another oil field? A. Yes.

Q. And after that where did you go ?

A. Well, I contracted there for probably nearly

a year for the Ohio Oil Company.
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Q. Drilling Wells? A. Drilling wells.

Q. When did you come to California?

A. I came to California in 1901.

Q. For the first time ?

A. That was the first time
;
yes, sir. [417]

Q. And what did you do here ?

A. I took charge of the Olinda Crude Oil Com-

pany beyond Fullerton, at Olinda.

Q. And how long were you with that company ?

A. Two years.

Q. Then where did you go ?

A. I then came to Los Angeles and was with the

Union Tool Company.

Q. And when did you get back in the oil-drilling

business, if at all?

A. Well, I went to Evanston, Wyoming, for the

Union Tool Company as salesman for tools and

under-reamers, and finally, business was not very

good, so I took a position with the Michigan-Wyo-

ming Oil Company to superintend the drilling of a

well for them.

Q. And then what?

A. We drilled the well about eighteen hundred

feet and the company went into bankruptcy and we

didn't proceed further with it.

Q. What did you do after that?

A. I hunted a job.

Q. Who did you get one with, if you did?

A. I went to work for the Union Pacific making a

report on their oil lands in Uinta County, Wyoming.

Q. And when was that, do you remember ?
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A. That was along in—I wouldn't say positively,

but I would say somewhere in 1904.

Q. How long were you in Wyoming on that work ?

A. I was there two years.

Q. And then where did you go f

A. I came to Coalinga, California.

Q. And what did you do there?

A. I drilled for the Coalinga Peerless for about

two months. I was then taken with typhoid fever

and they sent me to San Francisco until I could

recuperate. When I got so I could get on my feet

again I went to Santa Maria—it was at the time of

the dull season—and went to work on a pipe-line,

digging a ditch. [418]

Q. And how long were you in the pipe-line work ?

A. About five years.

Q. During that time what positions did you oc-

cupy ?

A. Anywhere from ditch-digger to superintendent.

Q. For whom were you superintendents

A. For the Raciosa Oil Company.

Q. And after you got through with your pipe-line

work where did you go ?

A. I went to the Palmer Oil Company in Cat Can-

yon.

Q. How long were you there?

A. Approximately six months.

Q. And then where did you go f

A. I went from there to Moron, which was then

at Midway.

Q. Where is Cat Canyon ?
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A. Cat Canyon is in Santa Barbara County. It

is about eighteen miles from Santa Maria.

Q. How long were you at Moron, and for whom ?

A. For the Standard Oil Company.

Q. What position did you have with them ?

A. Superintendent of production.

Q. About when was it that you went there; what

date, approximately?

A. It was in the early part of 1909.

Q. And you were there as superintendent of pro-

duction for how long ? A. About six months.

Q. And during that time did you have anything

to do with the cementing of oil wells?

A. Yes, sir ; I used to cement most of the wells.

Q. For the Standard Oil Company?
A. Yes, sir.

Q. What methods did you use? [419]

A. We used the dump-bailer and the tubing pro-

cess.

Q, And what success did you have ?

A. We didn't have very good success, on account of

we would have to unscrew from the packer—we used

the lower packer and the cement would work up

by and then we couldn't pull the packer and we

would have to unscrew from it and leave it in, and,

then when they would drill out the packer, that, of

course, has got a cast-iron round piece on top, which

most invariably went through the side of the pipe

before we got the packer drilled out.

Q. And what was the result of the failures of your

cementing work for the Standard Oil Company?
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The COURT.—You mean what percentage!

Mr. L. S. LYON.—No, the result as far as Mr.

Perkins was concerned.

A. The result was that I was replaced by a hy-

draulic engineer named Cox.

Q. And what did you do ?

A. Well, right shortly after that—well, I had

charge of production, and I done this on the side, as

a side issue.

Q. And shortly after that what happened ?

A. Why, my health failed and I came to Los An-

geles.

Q. When was it you came to Los Angeles, approx-

imately ?

A. Oh, I lived in Los Angeles at that time. I

used to come down about every two weeks. But I

think it was along somewhere in October, 1909.

Q. And when is the next that you had anything to

do with the cementing of oil wells ?

A. Well, I didn't have anything more to do with

the cementing of oil wells until Mr. Double and I

got together and figured out this patent.

:Q. Before you made the invention, you and Mr.

Double, that you refer to, had you ever seen or

known of pumping cement through casing?

A. No, sir.

Q. Had you ever heard of using the plug as an

indicator to show [420] when your cement was

around the casing? A. No, sir.

The COURT.—I think we will take a five minute

recess.

(Recess.)
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Q. (By Mr. L. S. LYON.) I show you a copy of

the letters patent in suit and ask you if you are

the A. A. Perkins, who with Edward Double, is

named in that instrument ? A. Yes, sir.

Q. When did you first cement a well by the method

described in this patent in suit, Mr. Perkins ?

A. On March 15, 1910.

Q. Where was the system or method worked out

by you and Mr. Double, and how ?

A. It was worked out at the Union Tool Company.

Q. Where were the first drawings made?'

A. At the Union Tool Company.

Q. And how about the first plugs, where were they

made? A. At the Union Tool Company.

Q. And what arrangement did you have or what

was your plan for placing this method in use after

you made the invention ?

A. Well, I was out of a job and I wanted a job,

so I advocated that I go out and do the work. Mr.

Double wanted to put it out on a royalty, and I

contended that it would jimmy the system up and it

would be thrown down and nothing done with it.

So I worked four months, went through the fields

trying to get a job to cement, to show them what I

could do with this system. They would tell me,

''Well, you go and let George try it first." They

would say, "Here comes the fellow with the wheels in

his head." And that is what I got.

Q. Did you have any equipment ?

A. No equipment whatever. I was broke, and all

I had was the two plugs under my armj no pumps,
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no mixing-boxes, not even a hoe. The people fur-

nished everything but the plugs and myself. I did

the work myself. [421]

Q. And during that time you had no position at

all—no job as you call it ? A. No, sir.

Q. Where did you sleep f

A. Wherever I could get a chance to sleep.

Sometimes up in the Western Pipe & Steel Com-

pany's factory there on an old couch, for a while.

I just slept anywhere I could get around, and catch

a meal anywhere I could get it, until I got this first

well.

Q. Tell us the circumstances under which you got

the first well?

A. I was down to Maricopa one day and I met Mr.

Stone of the Monte Cristo Oil Company. I had the

drav/ings, and I showed them to him, and he says

to me, "That looks pretty good to me. I believe

that will work." He says, "We have got a well up

on 32, up back of the Lakeview gusher, that we have

cemented three or four times, but we haven't got no

results." He says, "Go up and try it; you can't hurt

the damned well anyhow. " Them was his words. So

I went up and cemented the well.

Q. How do you remember the date ?

A. I remember the date on account of while I

was doing this work the Lakeview gusher came in

and blew off the top of the derrick. I was looking

at it.

Q. And after that first well, what experiences did

you have*?
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A. Then I think the next I was—Have I a right

to look at a memorandum, Judge ?

The COURT.—I have no objection.

Q. (By Mr. L. S. LYON.) If you made a memo-

randum.

A. I made a memorandum, and I have an account

of every well that I ever examined.

Q'. Well, let us look at the books.

(Witness hands books to counsel).

Q. What are these two books (handing same to

witness) f [422]

A. Those are the first two books that the Perkins

Oil Well Cementing Company had to keep their ac-

counts in.

A. This was taken from the books (referring to

card) . The second well was for the Valley Oil Com-

pany at Coalinga. That was April 20, 1910.

Q. The first well was on March

—

A. March 15, 1910.

Q. And the second well was in Coalinga, when ?

A. April 10, 1910.

Q. Then what was the next well ?

A. The Clyde Jackson Oil Company at Newport

on April 20.

Q, When did you cement the Lucille Well in

Coalinga f A. On May 10, 1910.

Q. Do you remember anything about the circum-

stances under which you cemented that well ?

A. I remember there were a large crowd at that

well, also the Valley well when I cemented that.
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Q. A crowd of people—and what were they there

for? A. To see this well cemented.

Q. By your process ? A. By the new process.

Q. When did you first cement a well for the Stand-

ard Oil Company?

A. The first well I cemented for the Standard Oil

Company was at Taft, No. 3, Section 10, August 11,

1910.

Q. And what was the second well?

A. Now, I can't just rememl)er when the second

well was. I think it was later.

Q. At that time, Mr. Perkins, what form of organ-

ization did you have ? You say you had a company.

A. We were called the Perkins Cementing Com-

pany.

Q. And who were the owners of the company ?

A. There was Mr. Double and myself, besides

there was five shares for two directors. [423]

Q. I show you the original letters patent in suit

—

which, with the annexed instrument, are offered as

Plaintiff's Exhibit No. 7, and ask you if you know

the signatures on that instrument?

A. The top one is my signature; the second one

is Edward Double ; and the third one is Edna C. Per-

kins, my daughter, who is secretary and treasurer

of the company up to date.

Q'. I note this assignment is made in the name of

the Perkins Cementing Company, by yourself, Mr.

Edward Double and your daughter Edna C. Per-

kins as trustees; for what reason was that assign-

ment made by you as trustees, if you can remember?
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A. Why, the Perkins Oil Well Cementing Com-
pany neglected to pay the state tax. We didn't

know much about the laws of California, and the

man that helped us to incorporate did not tell us

anything about it, and we let it go by and didn't

pay our tax and they disfranchised us.

Q. Now, at the time this assignment was made
by you and Mr. Double and your daughter as trustees

who were the owners of the stock of the Perkins

Cementing Company that had been forfeited ?

A. There were three of us.

Q. You were the owners of all of the stock of the

company? A. Yes.

The COURT.—And the directors?

Q. (By Mr. L. S. LYON.) And were you an offi-

cer of the company?

A. I was president and general manager.

Q. Who were the board of directors?

A. There was Mr. Double, my daughter and my-

self.

Q. You were the only three directors?

Q. I will ask you to look at this plug marked

Plaintiff's Exhibit No. 4 for Identification and ask

you if you can identify it, handing same to wit-

ness) ? [424] A. Yes.

Q. What is that, Mr. Perkins?

A. That is the top plug of the Perkins system for

cementing oil wells.

Q. That is an actual specimen of one of the plugs

you use?
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A. That is an actual specimen. It is made for a

6^-inch pipe.

Q. I will ask you what you can say about the plug

Plaintiff's Exhibit No. 5 (exhibiting same) %

A. That is the lower plug that we use in the guide.

That is made when it strikes the—The cement goes

down and comes through here, and out here, and up

around the pipe. And we also use it without the

guide.

Q. Is that an actual duplicate of the one you use ?

A. That is an actual duplicate. It was just taken

out of stock. Both of these were taken out of stock

and were made to cement wells with.

Q. (By the COURT.) Which way does this go?

A. That goes that way, with the end up.

Q. The small end up?'

A. This end up. And when that strikes in the

shaft the cement does up this here and comes down

and goes out through here, through these holes, and

comes down here, and that takes it below the guide

and up on the outside.

Q. (By Mr. L. S. LYON.) Referring back to

your experiences in introducing this system of yours,

Mr. Perkins, do you remember any particular com-

panies outside of the Standard that you had the mat-

ter up with of their using this system %

A. Well, we didn't cement many wells the first

four or five years, and there was several different

companies that tried it out.

Q. Do you remember being called to San Fran-

cisco by one company? A. Yes, sir.
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Q. What company was that ?

A. That company was the Pacific Oil Company
now; it was known as the K. T. O. [425]

Q. Tell us the circumstances of that trip.

A. I was cementing on the Sontag lease for the

Standard at Coalinga, in fact I had done all of that

work, and the K. T. 0. had a string of wells right

down offseting the Standard's wells, and we were

getting jobs there, and they had all water wells;

and so they got me to come and cement three or four

wells for them. Well, they liked the system so well

that they called me to San Francisco and wanted to

use my system on a royalty basis, but I would not

consent to it. I says, "If I left you use it, I will

have to let everybody use it." "Well," they says,

"if you will contract to take care of our work we
will turn everything over to you." So I told them

I would take care of them, and immediately bought

two extra trucks and put them on.

Q. Now, when was this, approximately?

A. I think it was around somewhere about 1916.

I wouldn't be just sure, now, on that work; I could

verify it by the books.

Q. Now, in regard to some other experiences,

did you know Roscoe Stevens f A. Yes.

Q. Did he ever approach you in regard to getting

rights in your process ?

A. Well, I used to cement some wells for the

Union Oil Company, and Eoscoe Stevens was super-

intendent of that company. I was out on a well

cementing one day and he approached me and he
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says: ''There is three of us that are going to start

in a cementing company, and," he said, "if you will

put your process in we will let you in on a quarter

of it."

Q. What reply did you make?

A. I told him nothing doing.

Q. When was that, Mr. Perkins ?

A. Oh, that was hack about 1914 or 1915; some-

where along there. I couldn't just tell you the year.

Q. At any time did anybody else in the Union Oil

Company ever ask you for a right under your pro-

cess? [426]

A. No, sir.

Q. Now describe your present operations. Where

do you have operating stations?

A. We have stations at Santa Maria, at Coalinga,

at Taft, at Signal Hill, at Huntington Beach, at

Ventura, and at Whittier.

Q. And what do you maintain at these stations

—

what kind of units?

A. At Signal Hill we have four trucks and outfits.

Q. How are these trucks equipped, just generally?

A. They are equipped each with two pumps and

mixing boxes.

Q. And how about the other fields ?

A. They are all equipped the same.

Q. And you have outfits at each one of these sta-

tions ?

A. We have four at Long Beach, three at Hunt-

ington Beach, six at Whittier, two at Taft, one at

Coalinga, one at Ventura, and one at Santa Maria.
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Q. Now, speaking of California, can you state ap-

proximately what percentage of cement jobs at this

time being done in California are being done by your

company *? A. Yes, sir.

Q. Approximately what per cent?

A. Probably ninety per cent.

Q. Have you any basic or standard charge for the

use of this method by your company?

A. Yes, sir.

Q. What is the charge %

A. $250.00, they furnishing the cement. We fur-

nish the outfit and the system and do the work.

Q. How long has that charge been $250.00?

Q. Have you ever had occasion to file any suit

prior to the bringing of this one on this patent, Mr.

Perkins? A. Not in California. [427]

Q. Have you ever brought any other suit than this

one we are now trying ? A. Yes, sir.

Q(. Where? A. In Oklahoma.

Q. And who was that suit again f

A. The Haliburton Cement Company.

Q. Now, who was Mr. Haliburton? How long

have you known him?

A. I have known him for probably five years;

somewhere near that, I can't just say positively.

Q. And he was operating in Oklahoma in the Mid-

Continent field, was he, at the time this suit was
filed? A. Yes, sir.

Q. And what was the basis of the settlement of

that suit? A. Do you mean in figures?

Q. Yes.
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A. He paid us $25,000.00 back royalty on all wells

cemented.

Q. And for the future? A. For the future?

Q. What is the figure for the future?

A. $25.00 a well royalty.

Q. How about the State of Wyoming ; is your pro-

cess being operated in that State ? A. Yes, sir.

Q. By whom?
A. By the Perkins Oil Well Cementing Company

of Wyoming.

Q. And who owns that company?

A. Perkins Oil Well Cementing Company of Cali-

fornia.

Q. And do you know what percentage, approx-

imately, of the cementing jobs in Wyoming are

being performed by your Wyoming Company?
A. In the vicinity of Salt Creek and Big Muddy

and down through there, within reach of our outfits

at Salt Creek—we have five outfits at Salt Creek

—

five trucks—^we are cementing practically all the

wells. [428]

Q. Can you name some of the companies that are

giving you their work in Wyoming?
A. There is the Mid-West, the Carter Oil Com-

pany, the Fenslan, the Ohio Oil Company—in fact

all the companies in there at Salt Creek; and also

the Mammoth on Teapot Dome; we do all their work.

Q. Who was doing the Mid-West Company's work
before you installed your system there ?

A. They were doing it themselves.

Q. How long prior to your filing this suit were
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you aware that the defendant Wigle was using a

plug in cementing wells through casing, Mr. Per-

kins ^

A. Well, I couldn't say just how long, but it was

somew'here near two years. It might have been

longer and it might not have been that long.

Q. What position do you occupy in the Perkins

Oil Well Cementing Company?
A. I am president and general manager.

Q. How long have you been such?

A. I have always been.

Mr. L. S. LYON.—That is all.

Cross-examination.

(By Mr. WESTALL.)
Q. I understand you to say that you first started

to cement wells in 1909 by the tubing process. Is

that correct? A. No.

Q. When did you first start ?

A. On the 15th day of March.

Q. No, by the tubing method.

A. Oh, by the tubing method? In the forepart

of 1909.

Q. That is when you started?

A. Yes, sir. I was working for the Standard Oil

Company at that time and was kind of going this

work as a side issue. I was production foreman

of the Standard Oil Company at that time.

Q. How many wells did you cement by that tubing

process in 1909? [429]

A. Well, I couldn't say how many. There were
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several. They didn't have very many wells at that

time. I think they only had about thirteen or four-

teen wells at that time, on 24.

Q. Well, did you do two or three of them?

A. Very well.

Q. I say, did you cement two or three of those

thirteen wells by the tubing method?

A. Yes, sir. I would think so, yes. That is

when I first started, but they added on wells over

on 30 and 28 afterwards, just before I left there.

Q. Were all those jobs successful? A. No, sir.

Q. What happened to each of those jobs?

A. Well, we didn't get jobs, that is all, and the

company took me off and put on a man by the name

of Cox, who claimed to be a hydraulic engineer, and

relieved me of the cementing.

Q. Were those wells that you failed to cement

afterwards cemented successfully?

A. I couldn't say.

Q. And before that time you had had no ex-

perience whatever in cementing wells, had you?

A. Yes. I cemented a well in 1893 in New
Haven, 'Connecticut.

Q. What process did you use in 1893?

A. Sir?

Q. What process did you use for that well?

A. Well, no process at all. We just poured the

cement in, and it was for caving. We shut off

three caves in that well with cement.

Q. How did you get it back of the casing?

A. It was not back of the casing at all; it was
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put in the formation. It was just work, you know,

where they had caved out a hole and then we

throwed this cement in and filled that hole, and

then you would set the drill through the hole and

it wouldn't cave any more. [430]

Q. That was the only job that you had ever per-

formed before you attempted to use this tubing

method in 1909?

A. Oh, yes, away ahead of that.

Mr. L. S. LYON.—I don't think the witness

understood the question.

The WITNESS.—I am a little deaf; I don't hear

plainly.

(An adjournment was thereupon taken until

Wednesday, April 25, 1923, at 10:00 A. M.) [431]

Los Angeles, California, Wednesday, April 25, 1923.

The COURT.—You may proceed. Gentlemen.

A. A. PERKINS, recalled.

Cross-examination.

(By Mr. WESTALL.)
Q. Mr. Perkins, when was it that you and Mr.

Double figured this matter out? A. In 1909.

Q. At what time in 1909?

A. Well, at various times.

Q. When did you first begin to figure on it in

1909? A. Sir?

(Question read.)

A. Well, I can't give just the exact date.

Q. As nearly as you can recollect. A. Sir?

(Question read.)

A. WeU, it was somewhere along in 1909.
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Q. Well, was it early in the year or late in the

year?

A. Well, it was somewhere in the latter part,

from the middle of the year to the latter part.

The COURT.—Mr. Westall, I suggest that you

and your client come forward. This man is hard

of hearing.

Q. (By Mr. WEiSTALL.) Who first suggested

making this invention; you or Mr. Douhle?

A. I did.

Q. What ideas did you suggest to Mr. Double?

A. I had to talk to Mr. Double. I had been

cementing previously, by the old way, and I told

him that ''There has got to be something got up
that will do away with that old way of cementing;

and if we could get up a system of cementing wells,

why,—" we thought through the casing or some
other way—"that would be a success, it would be

a big help to the country." So, we talked it over

back and forth. I don't remember just who [432]

suggested this or that, but at the conclusion this is

what we arrived at.

Q. (By Mr. WESTALL.) Who first suggested

doing away with the tubing? A. How is that?

Q. Who first suggested doing away with the tub-

ing and pumping through the casing?

A. Well, I don't just remember. It was a good
while ago. I don't remember the details. We
talked it over back and forth at different times.

Q. What was the principal objection that you
;were trying to overcome in the prior art methods
at that time when you had these conversations?
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A. We were trying to overcome the dump-bailer,

with which we had had no success, and with the

tubing method. With the packer, part of the time

it would be cemented in and we would have to drill

the packer out, and we were not getting any results.

Q. Did you know at that time that you could dis-

pense with the bottom packer and use a packer

A. How is thaf?

Q. Did you know at that time that you could dis-

pense with the bottom packer and use a packer

at the top, namely, a tight head? A. No, sir.

Q. You didn't know that?

A. No, sir. I don't think that that was done

before then that I know of.

Q,. So, at that time you supposed you were in-

venting something new when you adopted that

tight head ; is that correct ?

Mr. L. S. LYON.—What tight head is that?

A. I don't know what you—I don't understand.

Q. (By Mr. WESTALL.) Well, when you dis-

pensed with the bottom packer.

A. You misunderstand me. The packer that I

have reference to was on the tubing, an iron and

rubber packer that was set in there on the tubing.

I am not talking about these two-plug [433]

packers at all.

Q. Well, that was at the bottom of the tubing,

then, was it not? A. Yes, sir.

Q. Now, what was the particular thing of value

that you and Double thought you had at that time

when you talked this thing over?
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Q. (By Mr. WESTALL.) How long after you

first spoke of this matter of inventing a new method

of cementing did you make your application for a

patent %

A. Well, I haven't just the date of the patent

there. I was in

—

Q. October 27, I believe, 1900?

The COURT.—The application was made Oc-

tober 27, 1909.

A. Yes, sir. We made application shortly

—

When we thought we had this thing worked out

we made application.

Q. (By Mr. WESTALL.) Not until you had it

worked out"? A. No, sir.

Q. Did you suggest or did Mr. Double suggest

at that time that these plugs would act as indicat-

ing plugs to show where the cement was^i

A. I don't remember whether he suggested that

or I did ; but that is what we put in the patent.

Q. Well, did you discuss that as being an im-

portant feature of the invention, using these plugs

as indicating plugs?

A. We certainly did, or we would not have put

them in.

Q. That was one of the leading points, you say,

in using the plugs? A. How is that?

Q. That was one of the leading advantages that

caused you to decide to use the plugs ?

A. Why, it was to separate the cement and tell

when the cement was down at the bottom, and as

an indicator that the plugs were together.

Q. Now, did you consider it very important to
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have the cement separated from the water toy these

plugs'? A. Yes, sir. [434]

Q. Because your theory was that the cement

would mix with the water—would become diluted

by the water. Is that correct?

A. Partly so, yes.

Q. Well, don't you know, as a matter of fact,

that you can pump cement down a well casing and

up outside the casing with no barriers used, what-

ever, and there will be no serious dilution of the

cement by the water*? A. No, sir.

Q. (By Mr. WESTALL.) You know that the

cement can be pumped down there and if there is

any dilution it will be only a little surface dilution

that will not effect the cementing process, do you

not? A. No, I do not.

Q. Do you take the position that when cement

is pumped down through the casing, if there is

water in the well and there is no barrier used, that

that cement will be diluted and mixed up with the

water imless there is a barrier used?

A. To a certain extent, it surely will.

Q. Well, suppose that 30 or 40 feet of cement was

pumped down through a casing, with water on both

sides, how much of that would you say would be

diluted by the water if no barriers were used?

Mr. L. S. LYON.—^We ask that counsel give the

witness the diameter of the casing he is talking

about.

Q. (By Mr. WESTALL.) Well, take any diam-

eter that you want. A. How many feet?

Qi. 30 or 40 feet.
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A. If it was 151/2, there wouldn't ibe anything; it

would be all water. There would be hardly any

cement there at all. It would be all washed away.

Q. Well, suppose that 50 or 60 feet were pumped

down through a casing, with water on both sides.

A. On the 151/2 or 20 inch casing.

Q. Well, on that kind of casing and on other

casings.

A. On that kind of casing there would be nothing

to it.

Q. It would be all entirely mixed with the water?

A. Yes, sir. [435]

Q. It would not come out as cement at alii

A. Well, it will come out all diluted.

Q. Did you say that you do not know what part

of this process was suggested by Mr. Double and

what part was suggested by you^i

A. I couldn't tell you now. It is a good while

ago and I don't remember. We talked it over to-

gether in various ways.

Q. Had you ever heard of the use of a tubing

method in which a swedge nipple was used at the

bottom, and an indicating plug was used in that

tubing? A. Not before we used it.

Q. Now, you state that this process which you
have referred to as the Perkins process is being'

operated in Wyoming. Please describe the pro-

cess that you meant by the ''Perkins process"

which is being used in Wyoming.

A. The same as the California.

Q. Now, just what was that process, as you
understand it? A. The Perkins process?
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Q. Yes.

A. It is with two plugs ; one ahead of the cement

and one back of the cement.

Q. The Perkins process always uses those two

plugs, does it?

A. Not always ; either one or two.

Q. How often do you use one plug?'

A. Well, I couldn't tell you that. I am not in

the field; in fact, I don't keep in touch with that

part of it. Whatever they

—

Q. Have you any information on the su'bject at

all as to what proportions of the cementing jobs

one plug is used in?

A. I couldn't tell you, really. I don't know.

Q. You have no information at all?

A. No, sir. I know we have used in several

places one plug.

Q. In just several places one plug has been used?

, A. Yes, sir.

Q. How many wells, altogether, do you figure

have been cemented by this Perkins process that

you have described?

Mr. L. S«. LYON.—We will have the figures for

you, Mr. Westall, [436] from the records.

Mr. WESTALL.—I would like to have his mem-

ory on the subject, anyway.

A. I would have to figure it up. It is a long

time to keep track of all the wells we have ce-

mented. We have cemented a vast number of

them.

Q. Well, can you give any approximate figures?
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The COURT.—Apparently lie wants you to

guess at it from such knowledge as you have.

A. Oh, probably somewhere in the neighborhood

of 2,000.

Q. (By Mr. WESTALL.) And you say that only

"several" of these have been cemented with one

plug? A. Yes, sir.

Q> Now, is it not a fact that when one plug is

used you do not have a barrier on both sides of the

cement? A. I don't understand you.

(Question read.)

A. Why, you could not very well have a barrier

on both sides of the cement if you only had one

barrier.

Q. Yes; of course that answers itself. There

could not be. When you use that, your cement

would be diluted, then, on one side, would it not,

when you use one plug?

A. On the lower side; yes.

Q. Yes. Well, did you find that you could not

cement wells successfully when the cement was

'diluted on one side by the water?

A. No, I don't say that.

Q. Did you ever have any difficulty in the ce-

menting when one plug was used, on the score of

dilution of the cement by water?

A. I don't think so.

Q. Then it is not a fact that unless a barrier is

used on both sides of the cement, dilution by the

water will cause any serious inconvenience in ce-

menting ?

A. In a certain degree it would, yes. [437]
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Q. Then it is an essential of your process, to

carry out your process, that two plugs be used, is

it not? A. No, sir. They do not.

Q. Now, suppose that one plug is used and 20

or 30 or 40 feet of cement is put upon the top of

that plug—in other words, that that plug is im-

bedded in the cement—would you say that that

plug was used as a barrier to separate the water

from the cement? A. Yes, sir, I would.

Q. How w^ould it be a barrier if the cement was

on both sides of it?

A. By the simple reason that that cement on top

of the plug, going down through the casing, the

water goes down through the casing and pours

along down, and bj the time that got down there

it would be nothing but water, mostly. You would

not find very much cement on top of that plug by

the time you got it down.

Q. In other words, you put 30 or 40 feet of

cement on top of that and that would all be diluted

and mixed up with the water?

A. Well, the most of it would.

Q. Now, when you use a 1-plug system, is it not

a fact, then, that 30 or 40 or 50 feet of the cement

that is on the side, unprotected by a plug, will be

mixed up and diluted by the water in the same
way^ A. I don't just get you.

(Last question read.)

A. The lower part of the cement would be di-

luted.

Q. Then why did you ever use the 1-plug sys-

tem? A. By request.
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Q. Why did they request if? A. I don't know.

Q. Is it not a fact that some well owners will

not permit you to use two plugs *?!

A. They have objected to it.

Q. What objection did they give for

—

A. They didn't give any. Some objection of

their own, I didn't know what. [438]

Q. It is a fact that there are objections to the use

of two plugs, are there not, by a considerable number

of well owners?

A. Not a very great number; no, sir.

Q. Did you say that you did not know that cement

had been held, in the tubing method, in place by a

tight head, before you first took this matter up with

Mr. Double ; that is, that the bottom packer had been

dispensed with and replaced by a tight head, before

you first took this matter up vdth Mr. Double ; that

is, that the bottom packer had been dispensed with

and replaced by a top packer or a tight head ?

A. What kind of a packer do you mean ?

Q. Are you familiar with the Wigle patent?

A. Well, not entirely.

Q. The principal point in the Wigle patent is that

he dispensed with the bottom packer, around the

bottom of the tubing. A. Yes.

Q. And he used a tight head. A. Yes.

Q. Did you ever know of any tubing method prior

to your taking this matter of invention up with Mr.

Double in which the bottom packer was dispensed

with ? A. No, sir ; not at that time.

Q. When did you first learn of that?
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Redirect Examination.

(By Mr. L. S. LYON.)
Q. Mr. Perkins, when you said you knew of two

thousand wells cemented by your company by this

process of your patent, did you mean to say that that

was all the wells your company had ceemnted f

A. No, sir.

Q. What did you mean by the figure 2,000.

A. I just put that as approximate. Maybe a good

many more or less. I have not the exact figures

I could get the figures, just what we cemented, every

well.

Q. At the present rate of business of your com-

pany, how long does it take—^well, tell us for the last

months, if you know, [439] how many wells you

cemented.

Mr. L, S. LYON.—He testified in regard to the

number of wells.

The COURT.—Proceed and ask your questions.

Q. (By Mr. L. S. LYON.) Do you know how
many wells have been cemented by your company

by this process during the last year, approximately ?

Q. (By Mr. L. S. LYON.) How many wells do

you suppose you have personally been present at,

Mr. Perkins? A. This year?

Q. Yes.

A. Not very many. I am not out in the field very

much myself.

Q. Well, during your experience since you first

started the use of this system how many have you

been present at?
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A. Oh, probably a thousand wells.

Q. How many wells do you suppose your company

has cemented for the Standard Oil Company since

you started work with this system?

A. I couldn't tell you just exactly, but I have the

figures for every well we ever cemented for anybody.

Q. Would you say that half of the wells that are

being cemented by your process are cemented with

one plug? A. No, sir.

Q. (By Mr. L. S. LYON.) Well, in regard to the

owners that you know of, that requested the one

plug, were there a number of those owners, or a few

or many ?

A. Well, there were not a great many, no. Very

few. The Petroleum Midway objected to cementing

with the two plugs at first, but they wouldn't have

anything else but the two plugs afterwards.

Q. On the work you do for the Petroleum Midway

do you use one or two plugs now ? A. We use two.

Mr. L. S. LYON.—That is all.

Q. (By Mr. WESTALL.) Did any of those who

ever objected state the reasons for their objections?

A. No, sir. [440]

Q. So you never had any idea what objections

were made to the two-plug method?

A. I don't know. I have not—it was either—

I

suppose—they never told me, but I suppose it was

to save a little time, is all.

Q. Did you ever know before your invention of

this subject matter of the use of a tight head to hold

the cement in place?



494 J. M. Owen vs.

(Testimony of A. A. Perkins.)

A. No, sir; not at that time. Not before.

Mr. WESTALL.—That is all.

Mr. L. S. LYON.—That is all. [441]

TESTIMONY OF A. A. PERKINS, FOR DE-
FENDANTS.

A. A. PERKINS, called as a witness in behalf

of the defendants, being first duly sworn, testified as

follows

:

The CLERK.—State your name.

A. A. A. Perkins.

Direct Examination.

(By Mr. WESTALL.)
Q. Mr. Perkins, have you read and examined this

booklet or Bulletin 163, entitled "Methods of Shut-

ting off Water in Oil and Gas Wells"?

A. I don't think so.

Q. You have never examined it? A. No, sir.

Q. Is Frank Perkins, or was Frank Perkins, of

Taft, California, your brother? A. Yes, sir.

Q. Was he interested with you?

A. No, sir, only as an employee.

Q. Did he do any work in cementing wells ?

A. Yes, sir.

Q. He was familiar with this process as it was

used? A. Yes, sir.

Q. Now, do you know whether or not he furnished

to the compiler of this book the data describing your

process? A. What is the name?

Q. Tough. A. Tough?

Mr. WESTALL.—Tough.
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Q. Mr. Tough. A. Mr. Tough.

Mr. F. S. LYON.—The question is, Mr. Perkins,

do you know whether he did or not?

A. No, I do not know.

Q. (By Mr. WESTALL.) Do you know whether

or not he collaborated or worked with or had any

communication with that compiler with [442] re-

gard to the description of your process ?

A. I couldn't say; certainly, I don't know it.

'Q. Did he tell you that he was helping the com-

piler of this book by giving him data or informa-

tion?

Q. (By Mr. WESTALL.) You do not know

whether or not this description

—

Q. You never discussed with your attorneys the

contents of this book, did you, the description con-

tained in this book of the Perkins process ?

A. No, sir.

Q. You don't know whether it is an accurate de-

scription or not? A. No, sir.

Q. Well, now, I will show you here chart or plat,

Roman numerals thirteen, of the page 48 of the Bul-

letin. This is supposed to be, or it is marked here,

*' Prospectus showing different stages of the Perkins

process for cementing oil and gas wells.
'

' Does that

correctly show or illustrate your process?

A. Yes, sir.

Q. Now, I notice on the bottom of that there is a

guide shoe or shoe guide. Is that part of the appa-

ratus of your process ? A. Yes, sir.

Q. That has always been used?
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A. Not always; no.

Q. When is it not used ?

A. When there is no guide shoe on.

'Q. Well, under what circumstances is there no

guide shoe on?

A. Why, some people put on a guide shoe and

some people do not.

Q. Is it important to have a guide shoe on there ?

A. Well, not in cementing, it is not.

Q. Well, now, you heard your counsel object to

the chart of Mr. Wigle, Chart No. 8, illustrating

his method, inasmuch as it did not show a guide shoe

at the bottom. Do you think that your failure to

show a guide shoe in a drawing describing your pat-

ent is important? [443]

Q. (By the COURT.) Mr. Perkins, I suppose

in drilling a well with the old method you couldn't

have a shoe on the casing, could you f A. No, sir.

Q. This way

—

A. You can have a shoe on, not a guide.

Q. I mean a guide shoe.

A. Guide screws into the shoe.

Q. You do that when you have to use a rotary

drill ? A. Yes, sir.

Q. Is that the only instance in which a guide shoe

is used?

A. Well, no. If you are sidetracking a casing,

something like that.

Q. I see.

A. You have got to drill down to the side of in

order to get this pipe by, to put on the guide shoe.
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That shoves it off to one side, lets it go by the pipe

that you sidetrack.

Q, By the string of pipe or any other obstruction

in the well ? A. Yes, sir.

The COUEIT.—Well, I have heard that thing

talked about. I have had no experience. Proceed,

Mr. Westall.

Q. (By Mr. WESTALL.) In describing your

process, the compiler of Bulletin 163' says, at the

middle of page 47: "When the cement has all been

pumped into the well, the pumps are a few strokes

on water to clear them and the discharge line of

cement, and are then shut down. The fittings are

removed from the casing for the insertion of plug

No. 2. While this is being accomplished the meter

must be carefully read and the reading recorded.

When the connections are again made at the well,

the pumps are started, water being run through the

meter to the suction box. It is well to measure the

volume of the liquid cement in the boxes before

pumping it into the well." Does that correctly de-

scribe your process ?

Mr. WESTALL.-^Qt. Answer the question. [444]

The COURT.—Mr. Westall, can you point out the

things that you want him to read ? Let him read it.

Q. (By Mr. WESTALL.) I show him a copy

here. The original I have got, one of them. "The

fittings are removed from the casing for the inser-

tion of plug No. 2." Read about six lines or so.

A. Just that one paragraph f

Q. Yes, that one paragraph.



498 J. M. Owen vs.
]

(Testimony of A. A. Perkins.)

A. I would say that that was our system.

Q. That is your system 1 A. Yes, sir.

Q. Is that the way you have always practiced it,

have you?

A. We vary sometimes, according to what the job

is. Sometimes we measure that in the suction-box,

sometimes we don't.

Q. Is this a correct statement, middle of page 48,

about three lines down from the beginning of the

paragraph: "Suppose that everything has started

all right and the pumps have been forcing the cement

down the hole for one-half hour and the pressure

builds up and reaches "SOO or 400 pounds. The ques-

tion immediately arises, Are the plugs down, or has

the hole caved sufficiently to retard circulation?

The meter, of course, gives the answer. If the com-

puted volume of water has been run through the

meter, it is time to set the casing; if not, the high-

pressure pump must be used." Is that correct?

A. Yes, sir.

' Q. And you always used that meter for that pur-

pose with your system?

A. Not always; not in the mud. When we use

mud we can't use the meter.

Q. How often have you used the meter, that is,

proportionately ?

A. I couldn't say. I am not out on the—I am not

on those jobs; I do not know. Whenever it is neces-

sary they use the meter.

Q. Well, would there be 5% of the cases, do you

suppose, that the meter was not used?
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Q. Can you state in any approximate manner how

often this meter is used? [445]

A. Really I couldn't tell. I am not out on these

wells.

A. (Continuing.) It is not recorded in the re-

ports whether the meter is used or not.

Q. (By Mr. WESTALL.) During the time that

you were active in this work, how often did you use

this meter? A. Whenever it was necessary.

Q. How often was that, proportionately, I say.

A. I couldn't tell you how often.

Q. Well, did you use it half of the time, or three-

quarters of the time? A. I couldn't tell you.

Q. Couldn't you give an approximation?

A. No, I couldn't tell you. Whenever it was

necessary to use the meter, why, we used it.

Q. Well, would it be necessary

—

A. On a mud job we couldn't use it.

Q. Would it be necessary in 50% of the cases?

A. How was that ?

Q. Would it be necessary in 50% of the instances?

A. I couldn't tell how many times.

Q. Then, you can't say whether or not that de-

scription in this pamphlet is a /"ar statement or not

of ordinary conditions ? A. I should judge it was.

Q. Down at the bottom of the page it says: '^ Ordi-

narily from the computations one can tell about

when the first plug should reach its destination and

can be watching the pump carefully at this stage."

Is it the usual practice to use that system of watch-
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ing the—from the computations to watch the pump
when the plug should about reach the bottom ?

A. It is customary to watch the gauge on the

pump, not the pump especially.

Q. They did that customarily"? A. Sir?

Q. That is done customarily, isn't it?

A. Yes, sir ; we do that to tell when the first plug

leaves the [446] casing. The pressure gauge

tells right there, then we know approximately how
much cement we have got in that casing, how far

it fills it up; and they don't stop there; they keep

going right on until the other plug hits the lower

plug, and then the pressure jumps right up, stops

the pumps.

Q. That system of keeping a check on the plugs

by the pressure gage is—That system of keeping a

check on the pumps by this pressure or on the plug

by this pressure gage, is used by you in most

instances, isn't it?

A. Well, I would say it is not to tell, we don't rely

on that to tell where the plugs is any more than when

the first plug goes out then we watch the gage from

that on, and as pressure keeps coming up, when the

other plug strikes that stops the pumps. She runs up
probably six, seven or eight hundred pounds right

on the jump.

Q. Why do you use the meter measure ?

A. As a precautionary check on the job.

Q. In other words, there might possibly be some-

thing go wrong at the bottom of the casing, and you

want to be sure that you have a check on that plug,

don't you? A. That is it.
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Q. Now, what might happen at the bottom of the

easing ?

A. It might be that the casing would not be down

far enough, that it stopped up in the hole, and that

it might be 20 feet. I have known casing at 20

feet where it would be, if nothing comes, we pumped

the plugs down out of the pipe, if we don't use the

meter to know as a precautionary check on the plugs.

Q. When a shoe guide is used, why, a shoe guide

may possibly break, might it not? A. Yes, sir.

Q. And then the plugs would go right through ?

A. They would if there wasn't a spacer, one plug

would go through but the other would not, because

the upper plug would strike on the lower plug,

unless the pipe was up high enough; but with the

spacer in there, why, the upper plug would not get

out unless it [447] would be over it when it would

be off the bottom, which is very seldom the case.

Q. If you use this guide, this shoe guide, do you

use a spacer with it ?

A. We do quite often in order to leave the sludge

and the cement in the casing so it wants to get down,

go around the shoe and keep the good cement from

around it back up on the outside of the pipe.

Q. It is desirable to leave a certain amount of

cement in the bottom of the casing, isn't it?

A. It is desirable. A great many of the com-

panies request it.

Q. Why do they request this cement to be left in

the bottom of the casing?

A. The sludge—^you understand what sludge is?
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It rises to the top of the cement as the cement goes

down; this lime and stuff works out, comes up to

the top, and is just like chalk. They don't want

that around their shoe. They would rather draw

it out of the top than to have it around the shoe, on

account of the water strata may not be over 3 or 4

feet from the bottom of the shoe. They want the

best cement they have got right around that shoe

to shut that strata off.

Q. Now, do I understand that this sludge may be

as deep as 2 or 3 feet or more ? A. Does what ?

Q. This sludge may fill as much as 2 or 3 feet or

more of the casing *? A. Yes, sir.

Q. How much may it fill of the casing ?

A. Well, now, I couldn't say, but we take the pre-

caution of putting in this spacer to be sure that the

light chalky sediment we call sludge does not go out

of the casing but to keep it in the casing so as not

to put it outside of the shoe.

Q. How long is this spacer?

A. Different lengths. [448]

Q. Well, now, for instance, between what lengths

would you say it would be used?

A. Well, anywhere from 2 to 3, or up to 20 or 25

feet.

Q. Well, do you use it very often just 2 or 3 feet

long?

A. That I couldn't say. I am not out in the field

doing this work. They may do so without my
knowledge. They don't tell me in the report the
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length of the spacer or the size of it. The man
that is operating the outfit uses his judgment on that.

Q. Did you, when you were actually in charge of

the work and observing it—^how long was that

spacer ? How long was this spacer ordinarily ?

A. Different lengths; whatever the company re-

quested.

Q. What was the extreme length that the company

sometimes requested?

A. Well, now, anywhere from 2 to 3' feet up to 20.

Q. Now, if it was 2 feet long, you would only have

a little of this sludge around that 2 or 3 feet,

wouldn't you? A. Yes, sir.

Q. Well, now, suppose there were 5 or 6 or 10

feet of sludge; some of it would go up around the

casing wouldn't it? A. It would.

Q. So it was not good practice to have only 2 or 3

feet of spacer, was it?

A. That was up to them. They tell us how much

they want left in. We go by their instructions.

We don't use our judgment in that.

Q. Another reason why they wanted cement in

the bottom of the casing to be afterwards drilled

out was because it was needed there in order to make

a successful casing test, was it not, sometimes ?

A. Not necessarily, no.

Q. Well, now, could you make

—

Mr. L. S. LYON.—Let him finish his answer.

Q. (By Mr. WESTALL.) Did you finish your

answer?

A. I had not, no. Give me that question.

(Last q^uestion read.) [449]
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A. No, sir. The cement around tlie packer

would perfectly seal that off, anyway, and besides

we have a cup that expands on top of that upper

packer, or upper plug; we sometimes call that

packer, this one here. (Indicating on drawing.)

Q. What is that cup made of I

A. It is made out of leather.

Q. Does that entirely shut off the casing?'

A. Yes, sir.

Q. Above? A. It is supposed to be—Above?

Q. Or below ?i

A. Yes, sir. That is when it comes in contact

with the lower plug and puts a pressure on it.

Q. I notice that near the top of page 49 of Bul-

letin 163, in further describing what appears to be

your process, the author says: "The casing may
be moved up and down as much and as often as

the driller deems advisable while the cement is

descending. When the first plug is within lOQi or

150 cubic feet from the shoe, as shown by the meter,

the driller should lower the casing until the shoe is

only a foot or 18 inches off bottom. This will not

hinder circulation, but will prevent the first plug

from going entirely out of the casing, thus leaving

it as a firm stop on which the second plug may land.

This procedure should be followed even when a shoe

guide is used, such as is shown in Plate XIII, as

such a guide may be broken or pulled off the

casing and should not be trusted alone to stop the

plugs." Now, is that a correct statement?

A. It certainly is.
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Q. That possibility of breaking that shoe and

letting the plugs out of the casing is one reason

why you watch the pump gage and also why you

measure; is that not true'?

A. I didn't understand you. You say break the

shoe ?

Q. Yes, letting the plugs go through.

A. You can't break that shoe.

Q. Well, I mean, breaking the guide. [450]

A. Well, if that is what you mean, the guide or

the shoe.

Q. I thought I said the guide.

A. Put that again.

Q. I thought I said the guide. Read the ques-

tion.

(The reporter read the last question, as follows:

"Q. —^That possibility of breaking that shoe and

letting the plugs out of the casing is one reason

why you watch the pump gage and also why you

measure; is that not true?")

Mr. WESTALL.—I meant the guide.

A. I didn't know which you meant. I wanted to

be sure. What is the question nowfi

(The question as amended was read, as follows:

"Q. That possibility of breaking that guide and
letting the plugs out of the casing is one reason

why you watch the pump gage also why you meas-

tire; is that not true?")

A. The breaking of the guide f

Q. Yes. A. Yes, sir.

Q. Suppose that you wanted to make casing

test, and suppose that well was likely to blow out
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at any time, and suppose that this guide would

break, would that leather cup on top prevent the

well from

—

A. Those are supposing cases. I couldn't say.

Q. What is your opinion?

A. Give me that question, will you, please?

(The previous question was read.)

Q. —blowing out. A. From blowing out?

Q. Could they make a casing test under those

circumstances ?

A. I don't know. I don't know of any case we

ever had done that.

Q. Now, you stated that the chart 13, Roman
numerals, that I have shown you, correctly illus-

trates your process as you use it. I now call your

attention to your patent in suit. You will notice

here that there is a bypass arrangement here con-

sisting of pipe 12 and pipe 9, gate valve 6, valve 7,

and valve 5. A. Yes. [451]

Q. You do not ordinarily use that bypass ar-

rangement now, do you?

A. We do whenever it is necessary.

Q. (By Mr. WESTALL.) How often is it

necessary ?

A. Well, whenever—if you have a high pressure

there, and with the water flowing up out of the

pipe, probably I have had it under the 500 pound
pressure, if we had to force those plugs down
when we couldn't get any, and by taking this die

put of the top of the casing, so we use this bypass.

We put the plugs in there, then screw them on;
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see? Then open this (indicating), close this, open

7 (indicating) and send the fluid up on the out-

side to take that out and send it down.

Q. How often have you ever used that hypass

arrangements A. A great many times.

Q. How many, tell us, altogether?

A. I couldn't tell you. We cement a great many
wells, and I couldn't keep track of them.

Q. You have no knowledge then, you have no

actual knowledge, that this bypass arrangement

was used at any time?

A. Oh, yes, I have. I have used it myself.

Q. How many times have you" personally used it?

A. I don't know.

Q. Have you used it five times, for instance?

A. Yes ; a great many more times than that.

Q. More than one hundred times?

A. I couldn't tell you that. I couldn't testify

the exact number of times because I have no rec-

ord of it.

Q. Is that an advantageous arrangement, that

bypass arrangement shown in your patent ?

A. In some cases it is; in some cases it is not.

Q. What proportion of cases?

A. As I have explained, when we have the back

pressure.

Q. In what proportion of cases do you have that

back pressure?

A. Sometimes we have it, sometimes we don't.

Now, I couldn't tell. You see, I am not out in the

field; and whatever conditions come up they have
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to cement that well, tliey go on, use their own

[452] judgment. I am not there to direct them.

Q. Is that an ordinary condition, according to

your experience, or is it an extraordin'ary condi-

tion when that bypass arrangement is imperative?

A. Not necessarily. When we first started in

we used it altogether.

Q. Why didn't you continue using it?

A. Because we saw it wasn't really necessary

only on certain occasions.

Q. Wasn't it because it took more time to use it?

A. How is that ?

Q'. Took more time to use it, didn't it?

A. Not very much; no.

Q. Why didn't you use it in all cases?

A. Well, we didn't think it was necessary.

Q. Why was it that in 1918, when this book was
written, that that method was not described in

preference to the method which did use the by-

pass %

Q. (By Mr. WE8TALL.) How long has it been

since you used that bypass arrangement as shown
in your patent referred to? A. I don't know.

Q. Well, can you give any approximation of the

time since you personally used it?

A. No ; they may have used it just yesterday and
I would not know it.

Q. I am talking about your experience.

A. I have not done any cementing myself for the

last, to amount to anything, in the last five or six

years.
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Q. How long ago did you actually use that by-

pass method personally?

A. Well, I couldn't tell you just the date.

Q.. Do you know when you ceased to take an

active part in the cementing of wells? A. Sir?

(Question read.) [453]

A. In what way do you mean?

Q. Why, either in superintending or being pres-

ent and observing the cementing of wells.

A. I go once in a while out now, and see a well

cemented.

Q. When did you last see this method used?'

A. This head?

Q. This head, this bypass arrangement.

A. I couldn't recall just the time.

Q. Could you give any approximation? This

year, or last year, or the year before?

A. That I personally?

Q. That you personally saw it.

A. I have used it. We used to use it on the wells

for the Pacific Oil; used to be the Kern Trade &
Oil Company at Coalinga.

Q. How long ago was that?

A. They used to use it with the swinging spider

when they had lalways put this on as there was no

—

Q. What was this swinging spider?

A. A swinging spider is a spider—You know
what a spider is?

Q. I don't believe I do know in this connection.

A. Well, it is a ring, a large ring with steps on

the outside, and it is tapered, and they use slips,
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tapered slips with teeth inside to put in there and

hold the pipe in place when they are not using it.

On these steps of this spider there were two iron

bars that went up into the

—

Mr. WESTALL.—Q. You say you used to use

this for that j^articular company? A. Sir?

Q. You say you used to use this bypass arrange-

ment for that particular company?

A. Yes, sir, up in that territory.

Q. You used it on all their wells, did you?'

A. Well, I don't know whether I used it on all

of them, but I used it on a good many of them.

Q. It was the general practice to use it?

A. Yes. [454]

Q. Well, do you use it on those wells in that

vicinity now?
A. We are not cementing any wells there now.

Q. Why did you cease using it if you found it

advantageous there? A. Answer the question?

Q. (By Mr. WESTALL.) Yes. Read the ques-

tion.

(Last question read.)

A. In lots of cases it wasn't necessary.

Q. Even if not necessary, if it was an advanta-

geous way to save the time of taking off the sludge,

why didn't you use it?

The COURT.—Proceed.
Mr. WESTALL.—I believe that is all.

Oross-examination.

(By Mr. L. S. LYON.)
Q. I call your attention to this enlarged photo-

graph and ask you if you can identify it ?
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A. Yes, sir.

Q. Do you know what tWat is a picture of?

A. That is the picture of a process, the Perkins

process of cementing wells.

Q. Do you actually know by whom this picture

was taken and of what?

A. Yes, sir; the name is right on the bottom

there.

Q. Do you know what outfit this isf

A. That is the truck that belonged to the Perkins

Oil Well Cementing Company.

Q. Where? A. At Taft.

Q. When?
A. I couldn't give you just the date that truck

was bought—it must have been somewhere in the

neighborhood of '13 or '14.

Q. Do you know labout when this picture was

taken ?

A. That picture was taken just before the

World's Fair in San Francisco. [455]

Q. Was it taken of the connections as they were

actually being used in wells at that time?

A. Yes, sir.

Q. Successfully used?' A. Yes.

Q. That shows the plug in the pipes, does it?

A. Yes, sir. The other one just going out and

the cement taking it out.

Q. This is a composite picture, is it not? This

shows a part section of the well, the right-hand

figure? A. Yes.

Q. That first plug just going in and the plug
still in the pipes?' A. Yes, sir.
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Q,. The middle section shows, shows that inter-

mediate section of the well? A. This lower one.

Q. Shows the cartridge of cement going down?

A. Yes; it is No. 1. That is No. 2. (Indicat-

ing.)

Q. The left-hand figure shows the bottom of the

well, with two plugs landed?

A. Yes, both landed and the cement up there

'outside ready to drop.

Q. Have you at all times since making your in-

vention that you have ever used it, relied upon the

plug to indicate to you that the cement was or

should be in position back of the pipe?

A. Yes.

Q. (By Mr. L. S. LYON.) In measuring the

fluid, that is merely to give you a check to see if the

plug indication is correct? A. Extra check.

Q. Double check? A. Double check.

Q. Measuring the fluid with the system in which

you pump throfigh the casing would not be satis-

factory unless you used a plug? A. No.

Mr. L. S. LYON.—Q. What can you say as to

whether or not it [456] would be satisfactory

to merely rely on measuring your fluid when you

are pumping through the casing if you did not

use a plug to land and pack at the bottom?

A. It would not be very satisfactory, for the rea-

son that pipe varies, and the measuring of the pipe

—it may be 30 or 40 feet one way or the other; it

may be a little heavier pipe or a little lighter.

Mr. L. S. LYON.—The photograph referred to
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by the witness is oifered in evidence as Plaintiff's

Exhibit No. —

.

Mr. LYON.—That is all.

Redirect Examination.

(By Mr. WEISTALL.)

Q. I want to ask this question: Have you ever

dropped a string of pipe with the Standard or

Union, any of these companies, when you were us-

ing this bypass head arrangement? A. No, sir.

Q. (By Mr. WESTALL.) You never did?

A. Never did; that is, to my knowledge. We
don't—beg pardon; we don't handle the pipe. We
have nothing to do with that. If the pipe drops,

that is their lookout.

Q. Isn't it a fact that one of those companies,

the Standard or Union, refused to allow you to use

that head because of the danger of dropping the

pipe ? A. No.

Q. Isn't it a fact that you found that bypass

arrangement, that head, impracticable, and that

you have not really used it in the last several years

at all?

A. You couldn't drop that pipe with that swing-

ing spider. As I told you, that we used the swing-

ing spider, because the swinging spider takes hold

below the top of the pipe.

Q. You do not know personally to what extent

they use that bypass head arrangement at the pres-

ent time, do you?

Q. (By Mr. WESTALL.) You don't know, as a

matter of fact, that that method has been practi-
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cally abandoned, has not been used for several

years f [457]

Q. (By Mr. WESTALL.) —in your process'?

A. It has not been abandoned. Any time that it

is necessary to use it, we use it.

Mr. WESTALL.—That is all.

Mr. L. S. LYON.—That is all. [458]

Los Angeles, California, Thursday, April 26, 1923,

10 A. M.

TESTIMONY OF C. A. DAILEY, FOR PLAIN-
TIFF.

C. A DAILEY, produced as a witness on behalf

of the plaintiff, being first duly sworn, was ex-

amined and testified as follows:

Direct Examination.

(By Mr. L. S. LYON.)
Qi. What is your business? A. Oil business.

Q. With what company are you connected'?

A. Standard Oil Company.

Q. What is your position with the Standard Oil

Company"? A. General superintendent.

Q. How long have you been in the oil business?

A. About twenty-five years.

Q. When did you first go with the Standard Oil

Company? A. In 1908.

Q. How long have you been familiar with the

cementing of oil wells? A. Well, since 1908.

Q. What method of cementing is being used
by the Standard Oil Company at the present time,

to your knowledge? A. At the present time?
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Q. Yes. A. The Perkins process.

Q. How long has the Standard Oil Company been

using the Perkins process, to your knowledge?

A. Why, some time in 1911—early part of 1911.

Q. Prior to 1911 when the Standard Oil Com-

pany took up the Perkins process, were you fa-

miliar with the method of cementing thiat was being

used by the Standard Oil Company? [459]

A. Yes, sir.

Q. What method were they using prior to the

Perkins method?

A. Well, they were using the dump-bailer

methods and the tubing and packing methods.

Q. During that time what position did you have

with the company? A. Drilling foreman.

Q,. What success did the company have with the

diunp-bailer method?

A. Well, we had very poor success at that time
shutting off water.

Q. What success did you have with the tubing

method? A. Very poor.

Q. What success has the company had, to your
knowledge, with the Perkins method?

A. Very good success.

Q. Do you believe any well of the character that
you have cemented here in the Santa Fe Springs
could be successfully cemented with the tubing or
dump-bailer methods?

A. Well, I wouldn't advise using it where there
might be—it might be cemented aU right, but I
wouldn't think they could.

Q. Have you had any experience recently or do



516 J. M. Owen vs.

(Testimony of C. A. Dailey.)

you know of an experience recently had by the

Standard Oil Company with using tuhing at

Huntington Beach?

A. Nothing, only on re-cementing.

Q. Re-cementing? A. Yes, sir.

Q. What success was had?

Q. (By Mr. L. S. LYON.) Were you responsible

for that work, Mr. Dailey, under your charge?

A. Well, not lately I haven't, no.

Q. (By Mr. L. S. LYON.) Do you know person-

ally about this well at Huntington Beach where the

tubing was attempted to be used for re^cementing ?

A. Yes. [460]

Q. (By the COURT.) You say you personally

knew about it? A. Yes.

Q. (By Mr. L. S. LYON.) What was the result,

Mr. Dailey?

Q. (By Mr. L. S. LYON.) What knowledge have

you of that well, Mr Dailey?

A Well, I seen the condition of it after they ce-

mented it. I saw the tube where it was left full

of cement and tube stuck in the hole and we had to

fish for the tube two or three months.

Q. You were present when they were fishing for

the tube? A. Yes, sir.

Q. What was the final outcome?

The COURT.—Now, Mr. Westall doesn't object

but I don't think we can go into this well casing.

Try one case at a time.

Q. (By Mr. L. S. LYON.) Now, what do you
consider the advantage of the Perkins method over

the old tube or dump-bailing methods, Mr. Dailey?
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A. Well, it is so much quicker and safer and you

have a better chance of getting your cement back

of your water spring.

Q. I will ask you to look at Plaintiff's Exhibit

14 (showing), that is two views of the same ex-

hibit. A. Yes.

Q. Do you understand that drawing?

A. I am not familiar with any packing, only the

Perkins.

Q. Now, assuming that this,—that you are ce-

menting a well directly through casing and on top

of the cement that you want to lodge behind your

pipe you place a packer such as is illustrated in this

drawing. A. Yes.

Q. And that packer, by means of a cup at the

top, supplemented by a gasket and sacks that are

put on top of the plug, forms an absolute seal

as against any fluid aJbove the plug; could you see

any merit of any kind or any function to be per-

formed if further fluid cement was dumped on top

of the plug and the sacks and the gasket? [461]

A. I couldn't, no.

Q. Would you recommend putting cement on top

in that fashion? A. I would not.

Q. The Perkins method as you have referred to

in your testimony consists generally of what, Mr.

Dailey? A. Well, of two packers.

Q. What is the cement introduced through?

A. Through the casing.

Q. What indicates when the cement is out of

the—is around your casing, around your shoe back

of your casing?
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A. Well, the pressure of your pump.
iQ. What causes the pressure of your pump to

indicates that

A. Well, they always keep their pipe from eigh-

teen inches or something like that off of the bottom

and they pump the lower packer out and the top

packer comes down and hits on top of this other

packer and the top packer hits down at the

bottom of the pipe—^hits on this other packer before

the top packer is pumped clear out of the pipe,

which causes a pressure on the pump.

Q. When you say packer, you have used the word

^'packer" and "plug" both in your testimony; is

there any difference in your testimony between the

object you refer to as a plug and the object you

refer to as a packer *?

A. No, they are both the same.

Mr. L. S. LYON.—You may cross-examine. [462]

Cross-examination.

(By Mr. WESTALL.)
Q. When you speak of the tube and packer

methods, please describe just what you mean.

A. Well, in cementing the tubing, what they call

the hook wall packer, it is put on the bottom of your

tubing whatever size tube you use, two inch or two

and one-half inch, and that is put pretty close to the

bottom of your casing and when the packer sets

you pump your cement through your tube instead

of through your casing.

Q. Now, how many wells have you actually ob-

served during cementing operations by that tubing



Perkins Oil Well Cementing Company. 519

(Testimony of C. A. Dailey.)

and bottom packer method that you have referred

to?

A. Well, I don't know how many we have had

where I have actually been around myself.

Q. Can you give any approximation?

A. Oh, I would say five or six or something like

that that I have been around myself.

iQ. Now, were those jobs, those five or six, suc-

cessful cementing jobs by that method?

A. Why, I would say some were and some were

not.

Q. What proportion were not successful?

A. Well, I would say fifty or seventy-five per

cent of them was not successful.

Q. That were not successful? A. Yes, sir.

Q. Did you ever hear of a tubing method in

which the bottom packer was dispensed with and

^the tight head used? A. Yes, sir.

Q. When did you first hear of that method?

A. Well, I couldn't say; along in '13 or '14 or

something like that.

Q. Did you ever observe a well cemented by that

method? A. Yes, sir. [46'3]

Q. Who cemented that well?

A. Well, we cemented some of them ourselves,,

that is, the employees of the Standard Oil Company.

Q. Had you ever—before cementing the well

yourself by that method, did you ever observe a

well being cemented by others by that tight head

method? A. I did not; no, sir.
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Q. How many wells did you cement by that

method with the tight head?

A. Well, I couldn't say. We cemented several

of them by using the tight head.

Q. Where were they?

A. Well, they was up around Taft, Bakersfield,

Huntington Beach.

Q. What success did you have with those wells

that you cemented by the last-mentioned method

with the tight head?

A. Well, we had very poor success, as we most

generally did on re-cementing jobs where we didn't

use the tight head method.

Q. That is, after you had tried the Perkins pro-

cess and failed, then you tried this method. Is

that correct? A. Yes, sir.

Q. Now, in that method there was no barrier

used to separate the water and the cement, that

tubing tight head method referred to, was there?

A. No.

Q. Were you familiar with a method whereby a

swedge nipple was used at the bottom of the tubing

and an indicating plug was used in the tubing?

A. No.

Q. You never heard of that method?

A. No, sir.

Q. Now, in these tubing methods that you have

referred to, did you have any trouble with the ce-

ment mixing with the water and diluting the ce-

ment so that it was not effective? [464]

A. I couldn't answer that question.
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Q. Isn't it a fact that when—that if barriers

between the water and the cement are omitted that

the water will not dilute the cement to any appreci-

able degree? A. Yes, sir.

Q. That is correct, is it? A. Yes, sir.

Q. There might be a slight mixture of, or dilution

of the water and cement where they come in con-

tact, but the great body of the cement will not be

diluted with the water? Isn't that correct?

A. Well, that would depend a great deal on your

job, what kind of a job you had.

Q. Well, explain or give an instance of any job

in which there will be any appreciable mixture or

dilution of the cement by the water.

Mr. L. S. LYON.—What do you mean by an

instance of a job, Mr. Westall—a particular well

that has had that experience ?

Mr. WESTALL.—No, describe a job in which

the cement would be diluted by the water.

A. Well, in case you were cementing the well

where your cement would be heavier than the fluid

that was in the hole and something would happen

to one of your pumps or something while you were

pumping this cement in, your cement would be

heavier than the water or the fluid that you have

in the hole and your cement would keep traveling

on down to the fluid that you had inside of your

casing, which would cause a mixture with the mud

or water or cement or the fluid you had in the hole.

Q, (By Mr. WESTALL.) You mean, if you

pumped a little cement and the pumps shut down,
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that the small amount of cement that was pumped

in might be mixed with water? A. Yes.

Q. That would be an abnormal condition result-

ing from the nonworking of the pump, wouldn't

it? A. Yes, or something like that. [465]

Q. But, if the cement was pumped in regular

order, that is, it is pumped in—enough measured

off to cement the well and that was pumped in

without any plug preceding it and then it was

forced down by a column of water above it, would

there be any appreciable dilution of the water with

the cement? A. I think there would, yes, sir.

Q. You think there would? A. Yes, sir.

Q. Well, what do you mean by, ''An appreciable

dilution"?

A. I don't think as I just understand the ques-

tion. What was that question?

Mr. WESTALL.—I have asked you whether

there would be any dilution to amount to anything

that would be likely to spoil the job if no barriers

were used between the cement and the water.

A. Well, I don't know as I can answer that ques-

tion myself. *'^Si^

q. (By Mr. WESTALL.) Do you believe that

barriers between the cement and the water are

necessary for a successful job for cementing?

A. I think they are a great deal better. I think

your chances would be a great deal better.

Q. You don't know positively to what extent

there might be a dilution of the cement by the water,

do you? A. No.
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Q. You never observed an instance of v^here the

cement was pumped down and circulated com-

pletely out without any barriers at all and it came

without dilution? A. No, sir.

iQ. Now, do you know why they didn't have suc-

cess with the tube methods that you have described

by the use of a bottom packer ?

A. Well, as a rule, it is very hard to pump ce-

ment away after your casing is once landed. It is

very hard to get the cement back of your casing, as

a rule, on account of the formation comes in again

your casing and you can't get circulation around

your pipe any more and as a rule you have to

pump this cement at a very high [4G6] pressure,

which causes it to set up quickly.

Q. (By the COURT.) Could high pressure

cause it to set quicker! A. Yes, congeal quicker.

Q. (By Mr. WESTALL.) These jobs in which

this tube method was used I understood you to say

were after you had attempted to cement the well

by the Perkins method and failed; is that correct?

A. Yes, I think, as a rule, that is, where I have

had experience on.

Q. Now, is there any cement in the bottom of

the casing after you have cemented the well by

the Perkins process?

A. Sometimes there is, yes.

Q. In what instance is there no cement in the

bottom of the casing when you cement by the Per-

kins process?

A. I don't understand that question, please.
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<^. In what instance is there no cement in the

bottom of the casing, if you mean to so testify, in

the use of the Perkins process?

A. Well, I would say that would he a case of

your casing being up off the bottom and you would

pump by your packers below the bottom of your

pipe.

Q. Do you do that frequently?

A. Not very often, no, sir.

Q. About how often does that happen in the

usual course of cementing wells'?

A. Well, it doesn't happen very often.

Q. Well, that would be more or less of an ac-

cident, then, wouldn't if? A. Yes, sir.

Q. Now, even in that case there would be cement

between these two plugs, would there not?

A. Why would there be cement between these

two plugs 1

Q. Between the plugs. [467]

A. Well, that would be a hard question to answer.

There might not.

Q'. There would be some cement around these

plugs and between them, would there?

A. Well, evidently there would, yes.

QL Don't you use a spacer between these plugs

in cementing wells? A. Quite often; yes, sir.

•Qi. What proportion of cases do you use that

spacer between the plugs?

A. Well, I would say fifty or seventy-five per

cent of the cases.
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Q. Now, when you have spacer there, how long

is that spacer?

A. Oh, from ten to fifteen or twenty feet.

Q. Now, there would be cement around that and

between the plugs when you use a spacer, would

there not? A. Yes, sir.

Q'. Why do you use the spacer?

A. Well, to get an accurate check on the cement.

Qi. Now, after you cement a well, you have to

drill out both these plugs and the spacer and all

the cement that may be in the bottom of the well?

A. Yes, sir.

Q. By the Perkins method, do you not?

A. Yes, sir.

Q. Do you find it any disadvantage to have the

cement in the bottom of the well, other than to

have to drill it out?

A. Well, nothing further than the time it takes.

Q. It is unavoidable with the Perkins process,

that the plugs will have to be drilled out and also

the cement from the bottom of the well?

A. Yes, sir.

Q. Now, referring to the exhibit that has been

shown to you, Plaintiff's Exhibit 14, assuming that

on top of this plug, instead of two or three inches

of cement, there is from fifteen to thirty [468]

feet of cement, would you say that this plug is

used as a barrier to separate the water from the

cement? A. Yes, sir.

Q. You would? A. Yes, sir.

Q. Well, please explain your answer. Under-
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stand, this plug is embedded in cement and there

is fifteen or thirty feet of cement above it and, of

course, there is cement below it

—

A. You mean to have cement on top and below

the plugs'?

Q. Yes; there vdll be fifteen to thirty feet of

cement on top of the plug and, of course, there will

be cement below it. Under these circumstances

would you say that this plug is used as barrier to

separate the water and the cement?

A. No, I could not say that it would.

>Q. Is it not a fact that it is the usual practice of

well owners to require some cement to be in the

bottom of the casing to be afterwards drilled out

as assurance that all the cement hasn't been pumped

up around on the outside of the casing ?

A. Yes, sir, they always like to have a little ce-

ment left in the bottom of the pipe.

Q. So that if you have fifteen or more feet of

cement on top of that plug it would be no dis-

advantage, would it, in cementing a well?

A. Nothing more than if you would pump this

cement in under a high pressure—if you had a

high pressure on your cement while you were pump-

ing it in, this cement on top of your plug, I

thinly, would be more of a detriment than it would

do you any good.

Q. Wouldn't it likewise be a detriment in the

case of the Perkins process if you had a spacer

between the plugs, too?

A. You have got that much more cement to con-
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geal on you. Outside of the cement above your

packer, you have got that much more cement to

congeal on you.

iQ. You mean the cement above it might set?

A. Yes. [469]

Q. Might that not happen in the case of the Per-

kins ; might not the cement over the top of the plug

congeal or set under the same circumstances I

A. Yes.

Q. So, there would be no more advantage or dis-

advantage in one than in the other process in that

respect, vs^ould there?

A. Yes, I would say the more cement you have

got in there and pumping under a pressure, the

more chances of your cement congealing quicker.

Q. Suppose you had a fifteen foot spacer between

the two plugs in the Perkins process and suppose

that you had fifteen feet of cement on top of the

plug in the Wigle process, would there be any sub-

stantial difference so far as drilling the cement out

after the cementing operation?

A. I don't think so.

iQ. In one case than the other?

A. I don't think so.

Q. And the cement on top of the plug would

perform the same function as the cement between

the plugs in the Perkins method, would it not, that

is to say, it would be at the bottom of the casing,

and would serve as an assurance that all the cement

had not been pumped outside of the casing? Ts

that correct?
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Q. (By Mr. WESTALL.) Will you answer the

question.

A. Eead the question.

(Question read by the reporter.)

A. Well, ther would be a different feature there.

The Perkins—the spacer between the Perkins plugs

would tell you when this cement is pumped out of

your pipe, with the Perkins top packer which he

uses and with the cement on top of any other kind

of packer you wouldn't have any check on it.

Q. Well, the plug itself would tell you, wouldn't

it? A. Which plug?

Q. The plug in the Wigle process, when it reaches

bottom, it would shut down the pump and act as

an indicator? [470]

A. I am not familiar with the Wigle packer. I

haven't saw it.

iQ. You have never had any experience with a

process like that partially shown in this Plaintiff's

Exhibit 14, have you, where one plug was used and

from fifteen to thirty feet of cement was put on

top of it? A. No.

Q. So that from actual experience you don't

know how it is operated? A. No, sir.

Mr.^ WESTALL.—I believe that is all.

Redirect Examination.

(By Mr. L. S. LYON.)

Q. Why do you use tubing for your repair jobs

instead of putting—^attempting to cement again

with the Perkins process, Mr. Dailey?
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A. "Well, you cannot—that is about the only way
you would have of cementing.

Q. Why is that?

A. Well, you have no circulation around your

water string.

Q. (By the COURT.) Can't move the pipe?

A. Yes, you can^t pump against the pressure.

Qj. Well, can you move the pipe? A. No, sir.

Q. The casing, I mean. A. No.

Q. (By Mr. L. S. LYON.) In connection with

your statement that the cement will he diluted by

the fluid below and above the cement, would the

amount of that dilution be affected by the size of

the pipe? A. I think so, yes, sir.

iQl. Is it your practice to put in cement on top

of the top plug in the Perkins—when you use the

Perkins process? A. No, sir.

'Q. Do you know what method the Standard Oil

Company uses for cementing its wells in foreign

countries? [471]

A. Well, in some foreign work they are using

the Perkins process.

Q'. Do you know where they got these plugs for

that work?

A. Wliy, as a rule, they get the plugs from Mr.

Perkins and ship them along with their outfits.

Qi. Do you remember the circumstances under

which you first learned of the Perkins process?

Q. (By Mr. L. S. LYON.) Prior to your first

knowledge of the Perkins process, had you ever



530 /. M. Owen vs.

(Testimony of C. A. Dailey.)

heard of cementing a well by pumping through

casing^ A. No, sir.

Q. Had you ever heard of using a plug in the

cementing of a well to indicate w^hen your cement

was back of the shoe? A. No, sir.

Q. Had you ever heard of using a plug to sepa-

rate the cement that you wanted to place back of

the shoe from the fluid that was forcing the plug

down the casing? A. No, sir.

Q. Have you any interest in this case at all, Mr.

Dailey? A. No, sir.

Q. Has the Standard Oil Company any interest

in the case or the Perkins patent, to your knowl-

edge? A. Not to my knowledge.

Mr. L. S. LYON.—That is all.

Mr. WESTALL.—That is all. Mr. Lyon has con-

sented I call out of the usual order a witness, Mr.

Brown.

The COURT.—All right; call him. [472]

TESTIMONY OE WILSON B. WIGLE, FOR
DEFENDANTS (RECALLED).

WILSON B. WIGrLE, recalled on behalf of the

defendants.

Direct Examination.

(By Mr. WESTALL.)
Q. You are one of the defendants, are you not,

Mr. Wigle? A. Yes, sir.

Q. How long have you been acquainted with vari-

ous methods of cementing wells?

A. Since about 1906 or 1907.
:
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Q. You have mentioned in your answers to in-

terrogatories a number of different methods of ce-

menting wells. Now I will ask you to look at those

answers and blue-prints attached thereto, and state

briefly when and to what extent you used each of

the methods herein described.

A. This first method was where I put cement in

sacks and dropped it into the bottom of the well,

to the fluid, and picked casing up and set it back

down in it, after it is broken up with the tools.

That happened in 1903, the first experience I ever

had with cement, in the Russian Oil Company,

east of Newhall; but it was a very crude way, and

I did not get any results , in fact, as far as shutting

off water was concerned.

The second method here is where I dumped some

cement in the bottom of the pipe, the bottom of the

hole, rather, and picked the casing up, and filled

it with fluid, and put a tight head on, and set the

casing back on the bottom forcing the cement back

of the casing. This happened along about—I think

the first job I did with that method was along in

about 1908, possibly 1909.

Mr. WESTALL.—Referring to Chart No. 3,

which you say is intended to illustrate the method

—

A. Just a minute ; which one is that ?

Q. No. 3. '

The COURT.—No. 3 down at the corner there.

[473]

Mr. WESTALL.—(Continuing with question.)

—which you state is intended to illustrate a method
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whereby water is first circulated through the tubing

and up outside of the casing ; cement is then pumped
through the tubing 4 and deposited in the bottom

of the well; the tubing 4 is next raised above the

point of cementing, and water under pressure is

forced through the tubing into the casing above the

cement, being allowed to escape as indicated by ar-

rows (Fig. B). The water circulating in this man-

ner is then stopped and the cement held under

pressure until it hardens. This method has been

used to cement the bottom of wells which have been

drilled too deep, and where water has been en-

countered at the bottom. Now, when did you use

that method?

A. Why, I don't know as I can tell you just when

I did work of this nature, but is commonly used

in the field. In the last two years I have cemented

several wells in that way, that is, for shutting off

bottom water, where the well is drilled too deep.

The COURT.—Proceed, Mr. Westall.

Mr. WESTALL.—Ql Now, referring to blue-

print No. 4, you have stated: Referring particu-

larly to Fig. A, the first step consists of dumping

cement in the bottom of the casing; the casing is

next raised from the bottom to a point above the

cement ; the well casing is then pumped full of fluid

;

tight head 5 being closed as illustrated in Fig. C.

The casing is then lowered to the bottom, thus forc-

ing cement up behind the casing as shown in Fig. O,

is held under pressure by the tight head 5 until

the cement sets. When did you use that method I
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A. I think I made a mistake on the first draw-

ing, Mr. Westall—I broke my glasses today—

I

mean the second. I think that was the method

where we set it—your Honor, will you allow him

to read the second? I think I made a mistake.

Q. Well, perhaps you can answer as to No. 4

first, the one I have just read, and then we will go

back to No. 2.

The COURT.—When did you use that method.

No. 4?

A. Why, that was about 1908 or 1909 that I used

that method first. [474] I think that was the one

that I answered on, the second. I broke my glasses

to-day, and I can't see.

Q. (By Mr. WESTALL.) Now, referring back

to No. 2 blue-print, you state that that illustrates

a method by which the well casing is raised from

the bottom of the well, the lower portion of the

well casing closed by the packer 7 through which

extends the tubing 4. Cement is then pumped
through the tubing and finds its way to the bottom

of the well and up outside the casing. The casing

is then lowered, and the tubing 4 and the packer 7

are removed. When did you first use that method?

A. That is the packer method in the bottom of

the tubing. I used that in 1907, I think, in the

Lompoc field.

Q'. How often did you use it?

A. I just cemented two wells that I remember

of with that method.

Q'. Both the same year?
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A. Yes, the same year.

Q. Were those jobs successful'?

A. Why, one was; the first well I cemented was,

the second was not.

Q. Now, referring to blue-print No. 5, you have

stated that that illustrates a method of cementing

wells where the casing is stuck or wedged in the

hole, as illustrated by the walls of the hole 1 being

shown in contact with the casing 2. Tubing 4 with

packer 7 is lowered into the casing as illustrated;

water is then pumped down through tubing 4 to

establish water circulation. Packer is then set;

cement is then introduced into the tubing under

pressure, and forced down in the formation with

mud or water. The tubing is then detached from

packer and withdrawn, the check-valve in the packer

retaining the cement under pressure until set.

When did you use that method?

A. I used that method first, I think, about two

years ago. That is what they call the Baker's

cement retainer.

Q. (By Mr. WESTALL.) When did you first

use the tubing method with the tight head?

A. I think it was in 1908.

Q. How often have you used that method ? [475]

A. Just whenever the occasion required it. There

are some jobs that require one system, and some

another.

Q. Now, in 1908 can you state about how many
jobs you performed with that system, that being

the system shown in your patent?
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A. Well, not very many. In those days we were

not doing much cementing. It was an early stage

of the game. I suppose maybe I cemented four or

five wells that year, not over five anyway, I don't

think; maybe not that many.

Q. Now, did you use any other system of cement-

ing at that time %

A. Why, I think we dumped some cement in with

the bailer to shut off some bottom water, probably

;

but I would not be sure about that.

Q. Whenever you did cement a well, with what ex-

ception, you used this method, didn't you?

A. I used this just when we were cementing cas-

ing, when the casing was free in a standard hole

job.

Q. When the casing was not free, what methods

did you use?

A. I don't know as I had any along that year,

any jobs where the casing was not free, that I

cemented.

Q. In later years, 1909, did you use that method

of cementing? A. Why, principally.

Q'. And how many jobs of cementing did you do

in 1909?

A. Oh, that is pretty hard to tell. That is a long

time ago.

Q. Well, would there be one or a dozen?

A. I don't think I cemented over eight or ten that

year.

Q. Were those jobs cemented in 1909 by the use

of that method successful or otherwise?
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A. Some were, and some were not.

Q. Did you use the method in 1910?

A. Yes, I used the method in 1910, just the same

way.

Q. To what extent did you use that method in

1910?

A. Well, I cemented considerably more wells that

year. About that time people commenced cement-

ing off their wells. [476]

Q. And what success did you have with that sys-

tem at that time ?

A. I had fairly good success.

Q. In 1911 and 1912, did you still continue to use

that system?

A. I did up until about 1912, I think. I was

county commissioner for Santa Barbara County for

two years and a half, I think, commencing, I think

it was, the first of June, 1909; I was two years

and a half county commissioner there, and I did

all the cementing in that county, practically.

Q. Then after that did you continue to use that

system to any extent?

A. Well, I went out of the cementing business

myself then for a while.

Q. Now, Mr. Scott was associated with you in

cementing, was he not ? A. Yes.

Q. (By Mr. WESTALL.) To your knowledge did

Mr. Scott continue with this method of cement?

A. He did whenever the occasion required, I

think.
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Q. Now, in any of these jobs did you use plugs

of any kind?

Mr. WESTALL.—Will you answer the question?

A. I did not use any plugs of any kind up to

that time, that I remember of.

Q'. Are you familiar with the method of cement-

ing in which a swedged nipple was used at the

bottom of the tubing, a tight head, and plug in

tubing ?

Q. (By Mr. WESTALL.) Can you answer the

question ?

A. Why, yes, I have used the plug and the

swedged nipple.

Q. When you said you did not use a plug prior

to that time, you meant in casing, didn't you?

A. I mean prior to this patent.

Q. (By Mr. WESTALL.) Prior to the patent?

A. Prior to the patent, I meant. I have heard

of it being used at different times, but never used

it myself. [477]

Q. (By Mr. WESTALL.) When did you first

actually observe the use of the swedged nipple with

the plug in this tubing method ?

A. You mean when I heard of it?

The COURT.—No, observed it—not heard of it.

Q. (By Mr. WESTALL.) When did you first ob-

serve it?

A. I don't think I used the swedged nipple with

plug until about, I think it was, 1914, if I remember

right.

Q. In any of your cementing operations in which
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you used this tubing method, were you ever bothered

by the cement and the water becoming mixed and

the cement diluted?

A. Not that I know of, enough to interfere with

the cementing of the well.

Q. What is your experience with the possibility

of the water diluting the cement when no barriers

between the water and cement are used?

A. Why, it will mix with the cement to a certain

extent, especially if you use heavy fluid. With

clear water it does not mix so readily, I don't think.

Q'. To what extent would it mix?

A. It depends on the size of the casing a little bit.

Ql Did you finish your answer ?

A. I say it depends on the size of the casing.

Q. Now, I wish you would illustrate in a general

way what you mean by depending upon the size

of the casing; that is, consider the various sizes

of casing and tell us to what extent there might

be some dilution of the cement by the water.

A. Well, the larger the casing, the more air you

have, and naturally the more mixture you have the

more cement it would take to back up in the tubing,

coming in contact with each other. We use from

151/2-inch casing down to 2-inch tubing, you see,

and naturally the larger the casing the more mix-

ture you have and the more cement you would waste,

rather. [478]

Q. Suppose you were cementing a well using a

151/2-inch casing, and you pumped the cement down

without the use of any barriers, to what extent
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would you expect the cement left in the bottom

of the well to be softened or diluted by the water?

A. Well, I would figure on about four or five feet

of that being mixed with water, enough so it would

not harden real hard.

Q. Now, what would be the condition of the ce-

ment below that?

A. Well, the further you drill in it, the harder it

always gets, according to my experience. That is

all we know, just by drilling it out.

Q. Now, have you actually observed drilling op-

erations after the cementing of a well, in which the

cement was drilled out, in which no barriers had

been used, and can you state from your positive ex-

perience that that would be about the extent of di-

lution in that size casing ?

A. According to the drillers' reports, is all I have

to go by.

Q. Now, suppose the casing was a smaller casing

than that, please consider the various devices and

tell what extent of dilution or softening there would

be.

A. You may have the same number of feet, but

you would not waste as much cement in diluting it.

Q. Suppose it was a 10-inch casing, what amount

of softening or dilution would there be?

A. Probably four or five feet, the same as the 15.

Q. Suppose it was tubing you were using, what

amount of dilution would there be ?

A. I would say it would be the same number of

feet, about.
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Q. How much?

A. The same number of feet, I would say, just

guessing at it. You can't see down there at all.

[479]

Q. Are you sure there would not be ten or fifteen

feet diluted, so it would not set?

A. I don't think there would in any case, where

the cement is put in proper.

Q. Is it possible to tell exactly, according to the

size of the casing and the quality of the cement

which is used, just how much cement will be in a

softened condition in the casing ?

A. I would not be able to tell exactly.

Q. How many years of experience have you had

in the cementing business altogether?

A. Well, in 190'3 was the first well I cemented.

Up until 1910 I never did very much of it.

Q. Why do you always put cement on top of your

plug? A. Well-
Mr. WESTALL.—Will you answer the question?

A. Why, I always put the cement on top of the

plug to be sure and have good, solid cement all

around the shoe. That is where you expect to get

your water shut off. To get good cement around

the shoe, that is the particular part of your cement-

ing job.

Q. Now, it has been stated that from fifteen to

thirty feet of cement is put on top of the plug.

Why is it necessary to put so much cement on top

of the plug?

A. Just for the same reason I was telling you.
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There is four or five feet of that cement that would

probably be contaminated with water or mud, and

if you put fifteen or twenty feet, you would have

ten or fifteen feet of good solid cement in the pipe,

which would insure you a good chance to get a

casing test when you have it down, and also to have

good solid cement around the shoe.

Q. Well, now, suppose that the guide at the end

of the casing should break or come off, please state

whether or not the cement above the plug would

perform any additional function or give any addi-

tional assurance as to the job. [480]

A. It would, if you knew the guide was off and

stopped your pump at the right time.

Q. And if the plug went through, and it was

merely stopped momentarily by the guide, what

function would the cement above the plug perform %

A. If the plug was stopped in the guide %

Q. The plug would go through the guide, break

the guide. What would be the value of the cement

above the plug, if any?

A. It would not be any, because if you did not

stop your pump you would pump it right on up

back of the casing.

Q. Well, if you knew it should be at the bottom

and knew there was a break immediately, could

you perform a successful job after the guide broke?

A. The only way you could do that would be by

shutting your pump down and not pumping it any

further.

Q. You would do that, wouldn't you?



542 J. M. Owen vs.

(Testimony of Wilson B. Wigle.)

A. I would if I knew it.

Q. Is there any way to know ?

A. The only way you would know that would be

if you were watching the gauge on your pump and

noticed the pressure ran up and dropped again;

you might imagine—it is all imaginary.

Q. Then what would you do ?

A. It is all imagination when you are working

three thousand feet below you, or so. Well, in a

case of that kind, I would naturally shut the pump
down, if I thought that was what went wrong; I

would know there w^as going to be an accident.

Q. In that case, what would be the condition;

could you have a successful job ?

A. You could if you shut your pump down; if

the plug hit the guide, if you shut it down right

away, that would leave the same amount of cement

in the casing.

Mr. WESTALL.—I guess that is all. [481]

Cross-examination.

(By Mr. L. S. LYON.)

Q. When did you go back in the cementing busi-

ness, Mr. Wigle?

A. Well, I always did the work for the com-

panies I was superintendent for. I was superin-

tendent for the Union Oil Company for some time,

and also for the St. Helens Petroleum Company. I

always did the work for those companies, but I

didn't go into the cement business for myself until

two years ago last January, about.
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^Testimony of Wilson B. Wigle.)

Q. And before you went into the cementing busi-

ness this last time, you were thoroughly familiar

with the Perkins process, were you notf

A. Well, I had heard about it. I never did see it

well cemented by the Perkins process, but I had

heard about it a thousand times, I suppose, or more.

Q. And before you adopted this method in which

you used a top plug with the cement on top of the

plug, you had advice from your attorneys that it

would not infringe the Perkins patent?

A. I don't remember that I ever did. I may have

talked to them about it.

Q. You were familiar with the Perkins patent,

though? A. I had read the patent over, yes.

Q'. You had read it then? A. Yes.

Q. Well, why did you use the system with the

plug and pumping through the casing, instead of

using the tubing method in your patent ?

A. Well, we always figured on using the most

simple system, the system that will guarantee the

quickest job. That is the reason why I always ce-

mented wells according to the condition of them.

There are some cases where you could not use that

and have to adopt some other system. Where the

casing is perfectly free, especially in a rotary hole,

for the last number of years we have been pumping

through the casing, just measuring our fluid in.

[482]

Q. Why do you use the plug? Why don't you

just rely on measuring the fluid ?

A. Well, it is very inconvenient to haul a couple
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of hundred barrel tanks around and fill them with

your fluid.

Q. Isn't there also a chance of error in measure-

ment?

A. That is only a matter of mathematics.

Q. Isn't there a certain deviation or factor of

error in the casing itself?

A. We always figure out our error according to

the heft of the pipe. That part of it is pretty

accurate.

Q. Don't you think that the use of a plug is the

best way to assure yourself that you would not

pump away from the shoe the cement that you

want to lodge in back of your casing?

A. Well, I can't say. I can show you better rec-

ords I had when I was measuring the fluid in. The

only thing I would say, it is more convenient.

Q. And it is a big advantage to pump directly

through the casing, instead of trying to run in a

string of tubing and take that time and extra

hazard, isn't that corect?

A. It saves that operation when the casing is free,

I would say, yes. That is the reason why we al-

ways do that.

Mr. L. S. LYON.—I think that is all.

The COURT.—Why does the casing have to be

free in order to use this Perkins method?

A. Because you have to force all the fluid ahead

of your cement down the casing and up the outside

to the surface. If the string of pipe is what we

call froze up, your circulation is usually stopped.
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(Testimony of Wilson B. Wigie.)

Q. I know, but why the circulation?

A. You have to displace the fluid in order to get

the cement in.

Q. But even when it is frozen, the circulation, as

far as the water is concerned, goes around with the

pipe.

A. We get what we call formation circulation,

and going up and around in some water sand. That

is why we use the tubing method then.

The COURT.—All right, that is all. [483]

TESTIMONY OF J. M. OWEN, FOR DEFEND-
ANTS.

J. M. OWEN, called as a witness in behalf of the

defendants, being first duly sworn, testified as fol-

lows:

The CLERK.—State your name, please.

A. J. M. Owen.

Direct Examination.

(By Mr. WESTALL.)
Q. What is your business, Mr. Owen?

A. Cementing oil wells.

Q. How long have you been in that business ?

A. Well, about four months for myself.

Q. What previous experience in oil well cement-

ing had you had, if any*? A. Previous to—

The COURT.—Previous to the four months.

A. Well, I have used the Wigle method.

Q. (By Mr. WESTALL.) Now are you familiar

with the Wigle method of cementing in which one

plug is used? A. Yes. sir.
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(Testimony of J. M. Owen.)

Q. Please explain why cement is always put on

top of tlie plug, if you know.

A. Well, the only reason we put that on top of

the plug, so it may hold. Knock the guide off of

the shoe, you can always tell, you can stop the pump
before all of the cement gets out of the pipe.

Q. If the guide is knocked off the shoe what would

be the result if you did not have cement on top of

the plug ?

A. You would not have any cement around the

shoe where you want it,—pump it all back.

Q. Pump it all up outside the casing?

A. Yes, sir.

'Q. Why do you understand it is necessary to have

cement in the bottom of the casing for a cementing

job?

A. Well, you have to have a casing test. Another

thing, if you have not got cement around the bottom

you are not likely to [484] have water shut off.

Mr. WESTALL.—That is all.

Cross-examination.

(By Mr. L. S. LYON.)

Q. If that guide is knocked off before the plug

gets there, then what good does cement on top of

that plug do, so far as leaving cement in the hole ?

A. Well, most of the time if the pipe lets down,

right down to the bottom of the well, you see the

plug would not come out if you knocked if off.

Q, Then the plug would stop the pump and pre-

vent the cement from coming out, wouldn't it?

A. Yes, sir.
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(Testimony of J. M. Owen.)

Q. Do you buy your plugs from Wigle?

A. Yes, sir

Q. Why do you use the plugs at all?

A. Well, I use them to tell when the cement gets

to the bottom.

Mr. LYON.—That is all.

The COURT.—We will take a recess to 2 o'clock.

[485]

(Title of Court and Cause.)

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL UNDER EQUITY RULE 75.

To the Clerk of Said Court:

Sir: Please prepare and forward to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit as the record of the above named

defendant on appeal from the interlocutory order

entered in the above-entitled cause on the 17th day

of March, 1923, refusing to dissolve the preliminary

injunction theretofore entered in said cause, a duly

certified transcript of the following papers, files,

documents, records, and proceedings, filed, read, or

used in evidence, therein, omitting however to avoid

needless repetition the title of court and title and

number of cause except at the beginning of said

transcript where such title of court and number and

title of cause may be inserted in full, and substitut-

ing for such omissions at eaeh place throughout the

transcript where they occur the following state-

ment in parentheses, "Title of Court and Cause":
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(1) Bill of complaint filed June 29, 1923;

(2) Order to show cause entered June 29, 1923;

(3) Notice of evidence to be relied on as showing

why preliminary injunction should not

issue, filed July 16, 1923;

(4) Affidavits attached to the foregoing notice of

A. R. Johnson, W. J. Wellman, J. M.

Owen, H. 0. Bales, and H. H. Brazeel, all

filed July 16, 1923;

(5) Defendant's answer to bill sof complaint

filed July 16, 1923;

(6) Notice of plaintiff's showing filed July 20,

1923;

(7) Certified copy of restraining order in the

case of Halliburton vs. Burras, etc., filed

July 20, 1923

;

(8) Affidavits of Cyrus Bell, James C. Perkins,

Frank D. Smith and Earl W. Wagner, all

filed July 20, 1923; [486]

(9) Defendant's reply affidavits in opposition to

motion for preliminary injunction, being

those of J. M. Owen, Dave Briggs, Oscar

Bean, R. N. Combs, H. Blize, J. D. Bone,

J. M. Briggs, Tunis Smith, A. V. Crissman,

J. D. Coykendall, and A. E. Dutzer, and

Dave Johnson, all filed July 30, 1923;

(10) Affidavit of J. M. Owen in response to affi-

davits of Knott and Franks, filed July 30,

1923;

(11) Affidavit of J. El Knott and H. H. Franks,

filed July 30, 1923;

(12) Stipulation for use of uncertified copies of

patents filed August 16, 1923;
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(13) Opinion of Court and order granting prelimi-

nary injunction on plaintiff furnishing

bond in the sum of $50,000.00, entered

August 23, 1923;

(14) Injunction bond on behalf of plaintiff in the

sum of $50,000.00, approved by the court,

filed August 27, 1923

;

(15) Order as to form of injunction entered

August 27, 1923;

(16) Writ of injunction issued August 27, 1923,

with Marshal's return of service filed and

served September 24, 1923;

(17) Notice of motion and authorities in support

of motion and motion that defendant be

adjudged in contempt and affidavits in sup-

port thereof of A. G. Ecker, J. N. Pyles,

C. A. Gair, Gail Brown, Paul Paine, Chas.

A. Dailey, A. A. Perkins, all filed Novem-

ber 1, 1923;

(18) Notice of evidence to be relied upon and state-

ment of points and authorities under Rule

10 on behalf of defendant filed November

13, 1923;

(19) Affidavit of J. M. Owen attached to notice

of evidence filed November 13, 1923;

(As to remainder of affidavits attached to

said notice of evidence see Statement of

Evidence in condensed form as provided in

Equity Rule 75, hereinafter specified to be

made part of said transcript.)

(20) Notice of plaintiff's rebuttal affidavits and

affidavits of Webb A. Andrews, Floyd L.
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Eoss, Cyrus Bell, Lewis J. Whitney, all

filed December 1, 1923;

(21) Notice of further evidence on behalf of de-

fendant on hearing on contempt and affi-

davits of J. M. Owen, Eoscoe W. Stephens,

Wilson B. Wigle, J. L. Bales, H. O. Bales,

John Trauth and H. H. Brazeel, all filed

December 3, 1923;

(22) Opinion of Judge James filed March 3, 1924;

(23) Notice of application to dissolve preliminary

injunction and affidavit of J. M. Owen
thereto attached; [487]

(24) Notice of application to dissolve preliminary

injunction filed March 10, 1924;

(25) Order dismissing application to dissolve pre-

liminary injunction without prejudice and

proceedings on argument by counsel on

petition for rehearing and order denying,

exceptions on behalf of defendant, entered

March 10, 1924;

(26) Notice of motion to construe injunction with

affidavit of service attached, filed March

13, 1924;

(27) Order dismissing application to dissolve pre-

liminary injunction with order defendant

will not be allowed to renew same and ex-

ceptions noted for defendant, entered

March 17, 1924;

(36) Reporter's transcript of March 17, 1924, in

which the court states reasons for not dis-

solving said injunction

;

(37) Statement of evidence in condensed form as
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provided by Equity Eule 75, filed and pre-

sented with this praecipe;

{38) A copy of Defendant's Exhibit ''A," file-

wrapper and contents of Perkins and

Double patent in suit offered as such ex-

hibit in the cause in this Court, entitled

F.-70—Equity, Perkins Oil Well Cement-

ing Co. vs. Wigle, et al.

;

{39) Petition for appeal filed April 4, 1924;

{40) Assignment of errors filed April 4, 1924;

{41) Order allowing appeal entered April 4, 1924;

{42) Bond on appeal filed April 11, 1924;

{43) Citation with endorsements filed April 14,

1924;

{44) This praecipe for record;

{45) Certificate under seal stating the cost of the

record and by whom paid;

{46) The names and addresses of the parties to

this appeal and their attorneys as follows:

Westall and Wallace, (Joseph F. Westall

and Ernest L. Wallace), 611 California

Bank Building, 629 South Spring Street,

Los Angeles, California, Solicitors and of

Counsel for Defendant-Appellant; Fred-

erick S. Lyon, Leonard S. Lyon, and Henry

S. Richmond, Stock Exchange Building,

Los Angeles, California, Solicitors and of

Counsel for Plaintiff-Appellee.

WESTALL and WALLACE,
By JOSEPH F. WESTALL,

Solicitors and of Counsel for Defendant-Appellant.

[488]
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[Endorsed] : (Title of Court and Cause.) Prae-

cipe for Transcript of RIecord on Appeal Under
Equity Rule 75. Received copy of the within notice

this 4th day of April, 1924, reserving all objections.

Leonard S. Lyon, Attorney for Plaintiff. Filed

April 4, 1924. Chas. N. Williams, Clerk. By L.

J. Cordes, Deputy Clerk. Westall and Wallace,

Patent Lawyers, Suite 611 California Bank Build-

ing, 629 South Spring Street, Los Angeles, Calif.,

Attorneys for Defendant. [489]

(Title of Court and Cause.)

PLAINTIFF'S PRAECIPE FOR TRANSCRIPT
OF RECORD.

To the Clerk of said Court:

Plaintiff, reserving all rights of objection to the

order made herein on the 4th day of April, 1924,

allowing an appeal to defendant from the order

entered in the above-entitled cause on the 17th day

of March, 1924, on the grounds that said order was

not an appealable order, and plaintiff especially

appearing on this appeal solely for the purpose of

raising the aforesaid questions and objections and

having said appeal dismissed on the ground that

said order of the 17th day of March, 1924, was not

and is not an appealable order and on each of the

grounds aforesaid, objects to the praecipe for

transcript of record on appeal under equity rule

75, heretofore served and filed by defendant and

specifies the following as additional portions of the
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record of this cause to be incorporated in the trans-

cript of record on said appeal by defendant from

said order of the 17th day of March, 1924:

1. All the original records and exhibits on tile

in the above-entitled court in the case of

Perkins Oil Well Cementing Company, a

Corporation, Plaintiff, vs. Wilson B. Wigle

and Vasco B. Cottengim, Defendants in

Equity, No. F.-70', including:

(a) The bill of complaint therein;

(b) Defendants' first answer therein;

(c) Interrogatories propounded by plain-

tiff therein;

(d) Defendants' answers to interrogatories

propounded by plaintiff therein;

(e) Supplemental bill therein;

(f) Answer to supplemental bill and

counterclaim or set-off therein;

[490]

(g) Reply to counterclaim;

(h) Deposition of Roscoe W. Stevens taken

: and filed therein;

(i) Reporter's transcript of testimony and

proceedings at the trial of said cause

on April 23, 24, 25, 26 and 27, and

remarks of court on June 1, 1923,

filed herein;

(j) Letters of decision from Honorable

Oscar A. Trippet, Judge, dated June
'

6, 1923, addressed to counsel in said

case;

(k) Interlocutory decree dated June 11,

;- 1923, therein;



554 J. M. Owen vs.

(1) Writ of injunction dated June 11,

1923, therein;

(m) All of the original documentary and

physical exhibits filed therein;

(n) Defendants' analysis of claims of Per-

kins patent No. 1,011,484, filed

'

therein

;

(o) Plaintiff's opening brief filed therein;

(p) Defendants' brief filed therein;

(q) Defendants' reply brief filed therein;

2. Eeporter's transcript of proceedings on hear-

ing of order to show cause why a prelimin-

ary injunction should not be issued herein;

3. Interrogatories propounded by plaintiff here-

in;

4. Answers to interrogatories propounded by

plaintiff herein

;

5. The plug constituting physical exhibit ''A"

to the affidavit of Paul Paine, filed Novem-

ber 1, 1923 herein;

6. Reporter's transcript of proceedings before

the court on December 3, 4, and 5, 1923, on

hearing of motion that defendants be ad-

judged in contempt for violation of writ

of injunction herein

;

7. Decree in contempt filed March 3, 1924, herein

;

8. Petition for rehearing of March 5, 1924,

herein
; [491]

9. Notice and application to dissolve preliminary

injunction heretofore issued in the above-

entitled cause of March 5, 1924, herein

;

10. Reporter's transcript of proceedings before

court on March 10, 1924 on motion to dis-
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solve preliminary injunction and petition

for rehearing herein;

11. Reporter's transcript of proceedings before

court on March 17, 1924, on application to

dissolve preliminary injunction and motion

to construe injunction herein;

12. Certified copy of decree of the District Court

of the United States for the Western Dis-

trict of Oklahoma in the case of Erie P.

Halliburton and Perkins Oil Well Cement-

ing Company vs. Dan Burrus and Hugh
West, Defendants, No. 574^Equity, offered

by plaintiff herein at the proceedings before

the Court on December 3, 1923.

13. This praecipe.

Respectfully,

FREDERICK S. LYON,
LEONARD 8. LYON,
HENRY S. RICHMOND,

Appearing Especially on Behalf of Plaintiff Above

Stated. [492]

[Endorsed] : (Title of Court and Cause.) Plain-

tiff's Praecipe for Transcript of Record. Service

and receipt of copy of the within is hereby admitted

this 14th day of April, 1924, reserving all objections

as to contents and time of service. Joseph F. West-

all, Atty. for Deft. Filed April 14, 1924. Chas N.

Williams, Clerk. By R. S. Zimmerman, Deputy

Clerk. Lyon & Lyon, Frederick S. Lyon, Leonard

S. Lyon, 312 Stock Exchange Building, Los Angeles^

Oal., Attorneys for Plaintiff. [493]
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(Title of Court and Cause.)

MEMORIANDUM OPINION AND ORDER.

Messrs. LYON & LYON, Attorneys for Plaintiff.

Messrs. WESTALL & WALLACE, Attorneys for

Defendant.

The parties hereto fail to agree upon what shall

compose the record to be used on an appeal by the

defendant from an order denying his motion to dis-

solve a preliminary injunction. The preliminary

injunction was issued on the 27th day of August,

1923, for the purpose of restraining the defendant

from committing acts of infringement of plaintiff's

patent pending trial of this suit. The decree order-

ing the preliminary injunction was not appealed

from, and complaint being later made that the de-

fendant was violating its provisions, contempt pro-

ceedings were had and a remedial judgment was

entered which directed payment of a fine. Decree

in contempt was filed March 3, 1924, and thereafter

the defendant moved for an order to vacate the in-

junction, stating in his notice of motion that he

would rely upon the files, records and proceedings

in the cause and "particularly upon the records,

proceedings, and evidence relied upon or used on

said application for said injunction and upon the

motion that the defendant be punished for contempt

for violating said injunction, as well as * * *

the affidavit of J. M. Owen * * * ." [494]

In preparing his appeal from the order denying

his motion to vacate the injunction, the defendant

filed his praecipe specifying the documents and rec-
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ords which he desired to have included in the tran-

script, and the plaintiff in turn gave v^ritten notice

that it required additional matter and exhibits to be

included therein. Defendant objected to various of

the matters and things which plaintiff demanded

should be made a part of the record, particularly to

the transcript of the evidence taken in another case,

to wit, that of Perkins Oil Well Cementing Com-

pany vs. Wigle and Cottengim, No. F.-70—Equity,

in this court. The suit under the last-named title

was brought on the same patent right as is concerned

in this action, and an adjudication was there made

establishing the validity of the Perkins patent and

finding infringement. In the notice of the evidence

to be relied upon by the plaintiff here, on his appli-

cation made in this case for the preliminary injunc-

tion, the record of the evidence in Case F.-70

—

Equity was mentioned. The same counsel appeared

in that case, both for plaintiff' and the defendants, as

appear here, and the defendant in this case w^as one

of the witnesses for the defendants there. In ex-

pressing his objection to the inclusion of the record

in Case P.-70, defendant's counsel asserts that that

evidence was presented on the motion for the pre-

liminary injunction for the limited purpose only of

showing a prior adjudication of the validity of the

Perkins patent. In this counsel was wrong. The

transcript of that evidence was understood to be and

was considered by the Court for the purpose of

showing what the history of the art had been in

cementing processes for oil wells, the identity of the

process used by the defendants there with that pro-
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tected by plaintiff's patent, and that the defendant

in this case had used the same process as had those

defendants, and that he was familiar with the Per-

kins patent and the alleged infringing methods.

[495]

Counsel for the plaintiff asserts that plaintiff has

the right to have all matters which he specifies in-

cluded in the record, being answerable for a penalty

of costs in the Court of Appeals in the event that he

has unnecessarily burdened that record. I conceive

it to be the duty of the trial judge to allow only such

matters to be included as are pertinent to the ques-

tions to be presented, in order that the Court of Ap-

peals may not have imposed upon it unnecessary

labor, and that the cost and expense to the parties

shall be reduced.

If counsel for the defendant will examine the

transcript of the argument made on the application

for the preliminary injunction in this case, he will

find that he himself referred to the transcript of the

record of the testimony taken in Case F.-70, and

that necessarily the Court under the argument then

presented had to consider that testimony for the

main purpose of learning the history of the art in-

volved as bearing on the scope of the Perkins patent

and its novel character. It seems unnecessary, how-

ever, that a transcript of the testimony in that case

be incorporated in this record in full. The testi-

mony given by some of the number of witnesses

called by the plaintiff to show the state and progress

of the art covering many years will be sufficient.

There should be included also the testimony of de-
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fendant Wigle as given in that case, and the testi-

mony of the defendant here, Owen. This testimony

should be incorporated without the objections ap-

pearing in the transcript, or the argument of counsel

there stated. It might better appear in narrative

form and may be so arranged, if the defendant de-

sired to prepare it that way; otherwise the text of

the transcript may be followed, excepting the por-

tions noticed. There is designated, therefore, for

that purpose the testimony of Cyrus Bell, J. L. King,

C. A. Daily and A. A. Perkins, together with the

testimony of W. B. Wigle and J. M. Owen. There

should also be included a copy of the Wigle patent

and the Perkins patent, the bill of complaint and

answer, [496] the interlocutory decree and writ

of injunction, and, further, the matters stated in the

praecipe of the plaintiff and identified and numbered

therein as follows : Items 3, 4, 7, 8, 9, 10, 11, 12, 13,

together with a copy of this order; the foregoing

matters specified to be in addition to those noticed

in the praecipe of the defendant.

Dated this 23d day of May, 1924.

WM. P. JAMES,
District Judge.

[Endorsed] : (Title of Court and Cause.) Mem-
orandum Opinion and Order. Filed May 23, 1924.

Chas. N. Williams, Clerk. R. S. Zimmerman,

Deputy. [497]
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In the District Court of the United States, Southern

District of California, Southern Division.

No. G.-114—EQUITY.

PERKINS OIL WELL CEMENTING COM-
PANY,

Plaintiff,

vs.

J. M. OWEN,
Defendant.

CERTIPICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Chas. N. Williams, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing volume

containing 497 pages, numbered from 1 to 497, in-

clusive, to be the transcript of record on appeal in

the above-entitled cause, and contains a full, true and

correct copy of the following

:

Bill of complaint, filed June 29th, 1923;

Order to show cause, filed June 29th, 1923;

Notice of evidence to be relied upon as a showing of

cause why a preliminary injunction should not

be issued as prayed in the complaint, filed July

16th, 1923;

Answer to bill of complaint, filed July 16th, 1923

;

Notice of plaintiff's showing, filed July 20th, 1923;

Certified copy of restraining order in the case of

Halliburton vs. Burrus et al., filed July 20th,

1923;
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Affidavits of Cyrus Bell, James C. Perkins, Frank

D. Smith and Earl W. Wagner, filed July 20tli,

1923:

Defendant's reply affidavits in opposition to motion

for preliminary injunction, being those of J. M.

Owen, Dave Briggs, Oscar Bean, R. N, Combs,

H. Blize, J. D. Bone, J. M. Briggs, Tunis Smith,

A. V. Crissman, J. D. Coykendall, and A. E.

Dutzer and Dave Johnson, all filed July 30th,

1923;

Affidavit of J. M. Owen in opposition to motion for

preliminary injunction, filed July 30th, 1923;

Affidavit of J. R. Knott and N. H. Franks, filed July

30th, 1923;

Stipulation for use of uncertified copies of patents,

filed August 13th, 1923; [498]

Opinion of Court and order granting preliminary

injunction on plaintiff furnishing bond in the

sum of $50,000.00, filed August 23d, 1923;

Bond for injunction, filed August 27th, 1923;

Injunction, with return of marshal attached thereto,

filed September 4th, 1923;

Notice of motion and authorities in support of mo-

tion, and motion that defendant be adjudged in

contempt for violation of writ of injunction,

and affidavits in support thereof of A. G. Ecker,

J. N. Pyles, C. A. Gair, Gail Brown, Paul Paine,

Charles A. Dailey, A. A. Perkins, filed Nov. 1st,

1923;

Notice of evidence and authorities upon which de-

fendant-respondent will rely in answer to a mo-

tion that defendant be adjudged in contempt
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for violation of writ of injunction, and affidavit

of J. M. Owen, filed Nov. 13tli, 1923;

Notice of plaintiff's rebuttal affidavits, and affidavits

of Webb A. Andrews, Floyd L. Ross, Cyrus

Bell, Lewis J. Whitney, filed December 1st,

1923;

Notice of further evidence upon which defendant-

respondent will rely in answer to the motion

that defendant be adjudged in contempt for

violation of writ of injunction, and affidavits of

J. M. Owen, Eoscoe W. Stephens, Wilson B.

Wigle, J. L. Bales, N. O. Bales, John Trauth

and H. H. Brazeel, filed December 3d, 1923

;

Opinion, filed March 3d, 1924;

Notice of application to dissolve preliminary injunc-

tion, and affidavit of J. M. Owen attached, filed

Mar. 5th, 1924.

Notice of application to dissolve preliminary in-

junction, filed March 13th, 1924;

Minute order denying application to dissolve pre-

liminary injunction without prejudice, and pro-

ceedings on argument by counsel on petition

for rehearing and order denying exceptions on

behalf of defendant, entered March 10th, 1924;

Notice of motion to construe injunction with affi-

davit of service attached, filed March 13th, 1924

;

Minute order dismissing application to dissolve pre-

liminary injunction with order that defendant

will not be allowed to renew same and exception

noted for defendant, entered March 17th, 1924;

Rieporter's transcript of March 17th, 1924, in which
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the Court states reasons for not dissolving said

injunction, filed March 25th, 1924;

Statement of evidence in condensed form as pro-

vided by Equity Rule 75, filed April 4th, 1924;

Petition for appeal, filed April 4th, 1924;

Assignment of errors, filed April 4th, 1924; [499]

Order allowing appeal, filed April 4th, 1924;

Bond on appeal, filed April 11th, 1924;

Praecipe for transcript of record on appeal, filed

April 4th, 1924.

I DO FURTHER CERTIFY that said record

also contains the following papers specified in the

praecipe of plaintiff herein, and designated in the

opinion of court regarding transcript of record on

appeal, filed herein:

Interrogatories propounded by plaintiff, filed

August 22d, 1923

;

Answers to interrogatories propounded by plaintiff,

filed October 26th, 1923;

Certified copy of decree, issued by the District Court

for the Western District of Oklahoma, in the

case of Erie P. Halliburton and Perkins Oil

Well Cementing Company, plaintiff, vs. Dan
Burrus and Hugh West, Defendants, No. 574

—

Equity, filed herein on April 14th, 1924;

Decree in contempt, filed March 3d, 1924

;

Petition for rehearing, filed March 6th, 1924;

Reporter's transcript on motion to dissolve prelim-

inary injunction, and petition for rehearing,

filed March 25th, 1924;

Plaintiff's praecipe for transcript of record, filed

April 14th, 1924.
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I DO FURTHER CERTIFY that said record

also contains full, true and correct copies of tlie fol-

lowing papers of Case No. F.-70—Equity, 'Southern

Division, Perkins Oil Well Cementing Company,

Plaintiff, vs. Wilson B. Wigle et al., Defendants,

said papers being designated in opinion of court

as aforesaid:

Bill of complaint, filed December 1st, 1921;

Answer, filed February 21, 1922;

Interlocutory decree, filed June 11th, 1923;

Writ of injunction, filed Jime 13th, 1923;

Testimony of Cyrus Bell, L. J. King, C. A. Dailey,

A. A. Perkins, W. B. Wigle and J. M. Owen,

from reporter's transcript of testimony and

proceedings on trial, filed in said Case No. F.-70

—Equity.

Said record also contains a full, true and correct

copy of opinion of Court and order regarding record

on appeal, and the original citation. [500]

I DO FURTHER CERTIFY that the fees of the

Clerk for preparing and certifying to the foregoing

record on appeal amount to $150.20, and that said

amount has been paid me by the appellant herein.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of the District Court

of the United States of America, in and for the

Southern District of California, this 27th day of

June, in the year of our Lord one thousand nine
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hundred and twenty-four, and of our Independence

the one hundred and forty-eighth.

[Seal] CHAS. N. WILLIAMS,
Clerk of the District Court of the United States of

America, in and for the Southern District of

California.

By R. S. Zimmerman,

Deputy.

[Endorsed] : No. 4275. United States Circuit

Court of Appeals for the Ninth Circuit. J. M.

Owen, Appellant, vs. Perkins Oil Well Cementing

Company, a Corporation, Appellee. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the Southern District of California,

Southern Division.

Filed June 30, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk. ^












